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PART 1—PRACTICES BEFORE THE
DEPARTMENT OF THE INTERIOR

Sec.
1.1 Purpose.
1.2 Definitions.
1.3 Who may practice.
1.4 Disqualifications.
1.5 Signature to constitute certificate.
1.6 Disciplinary proceedings.

AUTHORITY: Sec. 5, 23 Stat. 101; 43 U.S.C.
1464.

SOURCE: 29 FR 143, Jan. 7, 1964, unless oth-
erwise noted.

§ 1.1 Purpose.
This part governs the participation

of individuals in proceedings, both for-
mal and informal, in which rights are
asserted before, or privileges sought
from, the Department of the Interior.

§ 1.2 Definitions.
As used in this part the term:
(a) Department includes any bureau,

office, or other unit of the Department
of the Interior, whether in Washington,
DC, or in the field, and any officer or
employee thereof;

(b) Solicitor means the Solicitor of
the Department of the Interior or his
authorized representative;

(c) Practice includes any action taken
to support or oppose the assertion of a
right before the Department or to sup-
port or oppose a request that the De-
partment grant a privilege; and the
term ‘‘practice’’ includes any such ac-
tion whether it relates to the sub-
stance of, or to the procedural aspects
of handling, a particular matter. The
term ‘‘practice’’ does not include the
preparation or filing of an application,
the filing without comment of docu-
ments prepared by one other than the
individual making the filing, obtaining
from the Department information that
is available to the public generally, or
the making of inquiries respecting the
status of a matter pending before the
Department. Also, the term ‘‘practice’’
does not include the representation of
an employee who is the subject of dis-
ciplinary, loyalty, or other personnel
administrative proceedings.

§ 1.3 Who may practice.
(a) Only those individuals who are el-

igible under the provisions of this sec-

tion may practice before the Depart-
ment, but this provision shall not be
deemed to restrict the dealings of In-
dian tribes or members of Indian tribes
with the Department.

(b) Unless disqualified under the pro-
visions of § 1.4 or by disciplinary action
taken pursuant to § 1.6:

(1) Any individual who has been for-
mally admitted to practice before the
Department under any prior regula-
tions and who is in good standing on
December 31, 1963, shall be permitted to
practice before the Department.

(2) Attorneys at law who are admit-
ted to practice before the courts of any
State, the District of Columbia, the
Commonwealth of Puerto Rico, Amer-
ican Samoa, the Trust Territory of the
Pacific Islands, or the District Court of
the Virgin Islands will be permitted to
practice without filing an application
for such privilege.

(3) An individual who is not other-
wise entitled to practice before the De-
partment may practice in connection
with a particular matter on his own be-
half or on behalf of

(i) A member of his family;
(ii) A partnership of which he is a

member;
(iii) A corporation, business trust, or

an association, if such individual is an
officer or full-time employee;

(iv) A receivership, decedent’s estate,
or a trust or estate of which he is the
receiver, administrator, or other simi-
lar fiduciary;

(v) The lessee of a mineral lease that
is subject to an operating agreement or
sublease which has been approved by
the Department and which grants to
such individual a power of attorney;

(vi) A Federal, State, county, dis-
trict, territorial, or local government
or agency thereof, or a government
corporation, or a district or advisory
board established pursuant to statute;
or

(vii) An association or class of indi-
viduals who have no specific interest
that will be directly affected by the
disposition of the particular matter.

§ 1.4 Disqualifications.
No individual may practice before

the Department if such practice would
violate the provisions of 18 U.S.C. 203,
205, or 207.
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§ 1.5 Signature to constitute certifi-
cate.

When an individual who appears in a
representative capacity signs a paper
in practice before the Department, his
signature shall constitute his certifi-
cate:

(a) That under the provisions of this
part and the law, he is authorized and
qualified to represent the particular
party in the matter;

(b) That, if he is the partner of a
present or former officer or employee,
including a special Government em-
ployee, the matter in respect of which
he intends to practice is not a matter
in which such officer or employee of
the Government or special Government
employee participates or has partici-
pated personally and substantially as a
Government employee through deci-
sion, approval, disapproval, rec-
ommendation, the rendering of advice,
investigation or otherwise and that the
matter is not the subject of such part-
ner’s official Government responsibil-
ity;

(c) That, if he is a former officer or
employee, including a special Govern-
ment employee, the matter in respect
of which he intends to practice is not a
matter in which he participated per-
sonally and substantially as a Govern-
ment employee through decision, ap-
proval, disapproval, recommendation,
the rendering of advice, investigation,
or otherwise, while so employed and, if
a period of one year has not passed
since the termination of his employ-
ment with the Government, that the
matter was not under his official re-
sponsibility as an officer or employee
of the Government; and

(d) That he has read the paper; that
to the best of his knowledge, informa-
tion, and belief there is good ground to
support its contents; that it contains
no scandalous or indecent matter; and
that it is not interposed for delay.

§ 1.6 Disciplinary proceedings.
(a) Disciplinary proceedings may be

instituted against anyone who is prac-
ticing or has practiced before the De-
partment on grounds that he is incom-
petent, unethical, or unprofessional, or
that he is practicing without authority
under the provisions of this part, or
that he has violated any provisions of

the laws and regulations governing
practice before the Department, or
that he has been disbarred or sus-
pended by any court or administrative
agency. Individuals practicing before
the Department should observe the
Canons of Professional Ethics of the
American Bar Association and those of
the Federal Bar Association, by which
the Department will be guided in dis-
ciplinary matters.

(b) Whenever in the discretion of the
Solicitor the circumstances warrant
consideration of the question whether
disciplinary action should be taken
against an individual who is practicing
or has practiced before the Depart-
ment, the Solicitor shall appoint a
hearing officer to consider and dispose
of the case. The hearing officer shall
give the individual adequate notice of,
and an opportunity for a hearing on,
the specific charges against him. The
hearing shall afford the individual an
opportunity to present evidence and
cross-examine witnesses. The hearing
officer shall render a decision either (1)
dismissing the charges, or (2)
reprimanding the individual or sus-
pending or excluding him from practice
before the Department.

(c) Within 30 days after receipt of the
decision of the hearing officer
reprimanding, suspending, or excluding
an individual from practice before the
Department, an appeal may be filed
with the Solicitor, whose decision shall
be final.

PART 2—RECORDS AND TESTI-
MONY; FREEDOM OF INFORMA-
TION ACT

Subpart A—Opinions in Adjudication of
Cases, Administrative Manuals

Sec.
2.1 Purpose and scope.
2.2 Opinions in adjudication of cases.
2.3 Administrative manuals.

Subpart B—Requests for Records

2.11 Purpose and scope.
2.12 Definitions.
2.13 Records available.
2.14 Requests for records.
2.15 Preliminary processing of requests.
2.16 Action on initial requests.
2.17 Time limits for processing initial re-

quests.
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2.18 Appeals.
2.19 Action on appeals.
2.20 Fees.
2.21 Waiver of fees.
2.22 Special rules governing certain infor-

mation concerning coal obtained under
the Mineral Leasing Act.

Subpart C—Declassification of Classified
Documents

2.41 Declassification of classified docu-
ments.

Subpart D—Privacy Act

2.45 Purpose and scope.
2.46 Definitions.
2.47 Records subject to Privacy Act.
2.48 Standards for maintenance of records

subject to the Act.
2.49 [Reserved]
2.50 FEDERAL REGISTER notices describing

systems of records.
2.51 Assuring integrity of records.
2.52 Conduct of employees.
2.53 Government contracts.
2.54—2.55 [Reserved]
2.56 Disclosure of records.
2.57 Accounting for disclosures.
2.58—2.59 [Reserved]
2.60 Request for notification of existence of

records: Submission.
2.61 Requests for notification of existence of

records: Action on.
2.62 Requests for access to records.
2.63 Requests for access to records: Submis-

sion.
2.64 Requests for access to records: Initial

decision.
2.65 Requests for notification of existence of

records and for access to records: Ap-
peals.

2.66 Requests for access to records: Special
situations.

2.67—2.69 [Reserved]
2.70 Amendment of records.
2.71 Petitions for amendment: Submission

and form.
2.72 Petitions for amendment: Processing

and initial decision.
2.73 Petitions for amendments: Time limits

for processing.
2.74 Petitions for amendment: Appeals.
2.75 Petitions for amendment: Action on ap-

peals.
2.76 [Reserved]
2.77 Statements of disagreement.
2.78 [Reserved]
2.79 Exemptions.

Subpart E—Compulsory Process and
Testimony of Employees

2.80 Compulsory process.
2.82 Testimony of employees.

APPENDIX A TO PART 2—FEES

APPENDIX B TO PART 2—BUREAUS AND OF-
FICES OF THE DEPARTMENT OF THE INTE-
RIOR

AUTHORITY: 5 U.S.C. 301, 552 and 552a; 31
U.S.C. 9701; and 43 U.S.C. 1460.

SOURCE: 40 FR 7305, Feb. 19, 1975, unless
otherwise noted.

Subpart A—Opinions in Adjudica-
tion of Cases, Administrative
Manuals

§ 2.1 Purpose and scope.
This subpart contains the regulations

of the Department of the Interior con-
cerning the availability to the public
of opinions issued in the adjudication
of cases and of administrative manuals.
Persons interested in obtaining access
to other records are directed to the
procedures for submission of Freedom
of Information requests set out in sub-
part B of this part.

§ 2.2 Opinions in adjudication of cases.
(a)(1) Copies of final decisions and or-

ders issued on and after July 1, 1970, in
the following categories of cases are
available for inspection and copying in
the Office of Hearings and Appeals,
Ballston Building No. 3, 4015 Wilson
Boulevard, Arlington, Va. 22203:

(i) Contract appeals;
(ii) Appeals from decisions rendered

by departmental officials relating to
the use and disposition of public lands
and their resources and the use and dis-
position of mineral resources in certain
acquired lands of the United States and
in the submerged lands of the Outer
Continental Shelf;

(iii) Appeals from orders and deci-
sions issued by departmental officials
and administrative law judges in pro-
ceedings relating to mine health and
safety; and

(iv) Appeals from orders and deci-
sions of administrative law judges in
Indian probate matters other than
those involving estates of Indians of
the Five Civilized Tribes and Osage In-
dians.

(2) Copies of final opinions and orders
issued in the following categories of
cases are available for inspection and
copying in the Docket and Records
Section, Office of the Solicitor, Inte-
rior Building, Washington, DC 20240:
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(i) Tort claims decided in the head-
quarters office of the Office of the So-
licitor, and appeals from decisions of
Regional Solicitors or Field Solicitors
on tort claims;

(ii) Irrigation claims under Public
Works Appropriation Acts (e.g., 79
Stat., 1103) or 25 U.S.C. 388 decided in
the headquarters office of the Office of
the Solicitor, and appeals from deci-
sions of Regional Solicitors on irriga-
tion claims;

(iii) Appeals under § 2.18 respecting
availability of records;

(iv) Appeals from decisions of offi-
cials of the Bureau of Indian Affairs,
and Indian enrollment appeals; and

(v) Appeals from decisions of officers
of the Bureau of Land Management and
of the Geological Survey in proceed-
ings relating to lands or interests in
land, contract appeals, and appeals in
Indian probate proceedings, issued
prior to July 1, 1970.

(3) An Index-Digest is issued by the
Department. All decisions, opinions
and orders issued in the categories of
cases described in paragraphs (a)(1), (i),
(ii), and (iii) of this section (that is,
contract appeals, land appeals, and
mine health and safety appeals), are
covered in the Index-Digest; in addi-
tion, the Index-Digest covers the more
important decisions, opinions and or-
ders in the remaining categories of
cases described in paragraphs (a)(1)(iv)
and (a)(2) (i) through (iv) of this sec-
tion, and the more important opinions
of law issued by the Office of the Solic-
itor. The Index-Digest is available for
use by the public in the Office of Hear-
ings and Appeals, Ballston Building No.
3, 4015 Wilson Boulevard, Arlington,
Va. 22203, in the Docket and Records
Section, Office of the Solicitor, Inte-
rior Building, Washington, DC 20240,
and in the offices of the Regional So-
licitors and Field Solicitors. Selected
decisions, opinions, and orders are pub-
lished in a series entitled ‘‘Decisions of
the United States Department of the
Interior’’ (cited as I.D.), and copies
may be obtained by subscription from
the Superintendent of Documents, U.S.
Government Printing Office, Washing-
ton, DC 20402.

(4) Copies of final opinions and orders
issued by Regional Solicitors on tort
claims and irrigation claims, and cop-

ies of final opinions and orders on ap-
peals in Indian probate proceedings is-
sued by Regional Solicitors prior to
July 1, 1970, are available for inspec-
tion and copying in their respective of-
fices. Copies of final opinions and or-
ders issued by Field Solicitors on tort
claims are available for inspection and
copying in their respective offices.

(b)(1) Copies of final decisions and or-
ders issued prior to July 1, 1970, on ap-
peals to the Director, Bureau of Land
Management, and by hearing examin-
ers of the Bureau of Land Management,
in proceedings relating to lands and in-
terests in land are available for inspec-
tion and copying in the Office of Hear-
ings and Appeals, Ballston Building No.
3, 4015 Wilson Boulevard, Arlington,
Va. 22203, and in the offices of the De-
partmental administrative law judges.

(2) Copies of final decisions, opinions
and orders issued on and after July 1,
1970, by departmental administrative
law judges in all proceedings before
them are available for inspection and
copying in their respective offices and
in the Office of Hearings and Appeals,
Ballston Building No. 3, 4015 Wilson
Boulevard, Arlington, VA 22203.

(3) Copies of final decisions, opinions
and orders issued by administrative
law judges in Indian probate proceed-
ings are available for inspection and
copying in their respective offices.

§ 2.3 Administrative manuals.
The Departmental Manual is avail-

able for inspection in the Departmental
Library, Interior Building, Washing-
ton, DC, and at each of the regional of-
fices of bureaus of the Department. The
administrative manuals of those bu-
reaus which have issued such docu-
ments are available for inspection at
the headquarters officers and at the re-
gional offices of the bureaus.

Subpart B—Requests for Records

SOURCE: 52 FR 45586, Nov. 30, 1987, unless
otherwise noted.

§ 2.11 Purpose and scope.
(a) This subpart contains the proce-

dures for submission to and consider-
ation by the Department of the Inte-
rior of requests for records under the
Freedom of Information Act.
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(b) Before invoking the formal proce-
dures set out below, persons seeking
records from the Department may find
it useful to consult with the appro-
priate bureau FOIA officer. Bureau of-
fices are listed in Appendix B to this
part.

(c) The procedures in this subpart do
not apply to:

(1) Records published in the FEDERAL
REGISTER, opinions in the adjudication
of cases, statements of policy and in-
terpretations, and administrative staff
manuals that have been published or
made available under subpart A of this
part.

(2) Records or information compiled
for law enforcement purposes and cov-
ered by the disclosure exemption de-
scribed in § 2.13(c)(7) if—

(i) The investigation or proceeding
involves a possible violation of crimi-
nal law; and

(ii) There is reason to believe that—
(A) The subject of the investigation

or proceeding is not aware of its pend-
ency, and

(B) Disclosure of the existence of the
records could reasonably be expected to
interfere with enforcement proceed-
ings.

(3) Informant records maintained by
a criminal law enforcement component
of the Department under an inform-
ant’s name or personal identifier, if re-
quested by a third party according to
the informant’s name or personal iden-
tifier, unless the informant’s status as
an informant has been officially con-
firmed.

§ 2.12 Definitions.
(a) Act and FOIA mean the Freedom

of Information Act, 5 U.S.C. 552.
(b) Bureau refers to all constituent

bureaus of the Department of the Inte-
rior, the Office of the Secretary, and
the other Departmental offices. A list
of bureaus is contained in Appendix B
to this part.

(c) Working day means a regular Fed-
eral workday. It does not include Sat-
urdays, Sundays or public legal holi-
days.

§ 2.13 Records available.
(a) Department policy. It is the policy

of the Department of the Interior to
make the records of the Department

available to the public to the greatest
extent possible, in keeping with the
spirit of the Freedom of Information
Act.

(b) Statutory disclosure requirement.
The Act requires that the Department,
on a request from a member of the pub-
lic submitted in accordance with the
procedures in this subpart, make re-
quested records available for inspec-
tion and copying.

(c) Statutory exemptions. Exempted
from the Act’s statutory disclosure re-
quirement are matters that are:

(1)(i) Specifically authorized under
criteria established by an Executive
order to be kept secret in the interest
of national defense or foreign policy
and

(ii) Are in fact properly classified
pursuant to such Executive order;

(2) Related solely to the internal per-
sonnel rules and practices of an agen-
cy;

(3) Specifically exempted from disclo-
sure by statute (other than the Privacy
Act), provided that such statute—

(i) Requires that the matters be with-
held from the public in such a manner
as to leave no discretion on the issue,
or

(ii) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld;

(4) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(5) Inter-agency or intra-agency
memorandums or letters which would
not be available by law to a party
other than an agency in litigation with
the agency;

(6) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation—

(i) Could reasonably be expected to
interfere with enforcement proceed-
ings,

(ii) Would deprive a person of a right
to a fair or an impartial adjudication,

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy,
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(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in
the case of a record or information
compiled by a criminal law enforce-
ment authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigtion, information
furnished by a confidential source,

(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law, or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual;

(8) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
of an agency responsible for the regula-
tion or supervision of financial institu-
tions; or

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(d) Decisions on requests. It is the pol-
icy of the Department to withhold in-
formation falling within an exemption
only if—

(1) Disclosure is prohibited by statute
or Executive order or

(2) Sound grounds exist for invoca-
tion of the exemption.

(e) Disclosure of reasonably segregable
nonexempt material. If a requested
record contains material covered by an
exemption and material that is not ex-
empt, and it is determined under the
procedures in this subpart to withhold
the exempt material, any reasonably
segregable nonexempt material shall
be separated from the exempt material
and released.

§ 2.14 Requests for records.
(a) Submission of requests. (1) A re-

quest to inspect or copy records shall
be made to the installation where the
records are located. If the records are
located at more than one installation
or if the specific location of the records

is not known to the requester, he or
she may direct a request to the head of
the appropriate bureau or to the bu-
reau’s FOIA officer. Addresses for bu-
reau heads and FOIA officers are con-
tained in Appendix B to this part.

(2) Exceptions. (i) A request for
records located in all components of
the Office of the Secretary (other than
the Office of Hearings and Appeals)
shall be submitted to: Director, Office
of Administrative Services, U.S. De-
partment of the Interior, Washington,
DC 20240. A request for records located
in the Office of Hearings and Appeals
shall be submitted to: Director, Office
of Hearings and Appeals, 4015 Wilson
Boulevard, Arlington, Virginia 22203.

(ii) A request for records of the Office
of Inspector General shall be submitted
to: Inspector General, Office of the In-
spector General, U.S. Department of
the Interior, Washington, DC 20240.

(iii) A request for records of the Of-
fice of the Solicitor shall be submitted
to: Solicitor, Office of the Solicitor,
U.S. Department of the Interior, Wash-
ington, DC 20240.

(b) Form of requests. (1) Requests
under this subpart shall be in writing
and must specifically invoke the Act.

(2) A request must reasonably de-
scribe the records requested. A request
reasonably describes the records re-
quested if it will enable an employee of
the Department familiar with the sub-
ject area of the request to locate the
record with a reasonable amount of ef-
fort. If such information is available,
the request should identify the subject
matter of the record, the date when it
was made, the place where it was made,
the person or office that made it, the
present custodian of the record, and
any other information that will assist
in locating the requested record. If the
request involves a matter known by
the requester to be in litigation, the re-
quest should also state the case name
and court hearing the case.

(3)(i) A request shall—
(A) Specify the fee category (com-

mercial use, news media, educational
institution, noncommercial scientific
institution, or other) in which the re-
quester claims the request to fall and
the basis of this claim (see § 2.20(b)
through (e) for definitions) and
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(B) State the maximum amount of
fees that the requester is willing to pay
or include a request for a fee waiver.

(ii) Requesters are advised that,
under § 2.20 (f) and (g), the time for re-
sponding to requests may be delayed—

(A) If a requester has not sufficiently
identified the fee category applicable
to the request,

(B) If a requester has not stated a
willingness to pay fees as high as an-
ticipated by the Department or

(C) If a fee waiver request is denied
and the requester has not included an
alternative statement of willingness to
pay fees as high as anticipated by the
Department.

(4) A request seeking a fee waiver
shall, to the extent possible, address
why the requester believes that the cri-
teria for fee waivers set out in § 2.21 are
met.

(5) To ensure expeditious handling,
requests should be prominently
marked, both the envelope and on the
face of the request, with the legend
‘‘FREEDOM OF INFORMATION RE-
QUEST.’’

(c) Creation of records. A request may
seek only records that are in existence
at the time the request is received. A
request may not seek records that
come into existence after the date on
which it is received and may not re-
quire that new records be created in re-
sponse to the request by, for example,
combining or compiling selected items
from manual files, preparing a new
computer program, or calculating pro-
portions, percentages, frequency dis-
tributions, trends or comparisons. In
those instances where the Department
determines that creating a new record
will be less burdensome than disclosing
large volumes of unassembled mate-
rial, the Department may, in its discre-
tion, agree to creation of a new record
as an alternative to disclosing existing
records.

§ 2.15 Preliminary processing of re-
quests.

(a) Scope of requests. (1) Unless a re-
quest clearly specifies otherwise, re-
quests to field installations of a bureau
may be presumed to seek only records
at that installation and requests to a
bureau head or bureau FOIA officer

may be presumed to seek only records
of that bureau.

(2) If a request to a field installation
of a bureau specifies that it seeks
records located at other installations
of the same bureau, the installation
shall refer the request to the other in-
stallation(s) or the bureau FOIA officer
for appropriate processing. The time
limit provided in § 2.17(a) does not start
until the request is received at the in-
stallation having the records or by the
bureau FOIA officer.

(3) If a request to a bureau specifies
that it seeks records of another bureau,
the bureau may return the request (or
the relevant portion thereof) to the re-
quester with instructions as to how the
request may be resubmitted to the
other bureau.

(b) Intradepartmental consultation and
referral. (1) If a bureau (other than the
Office of Inspector General) receives a
request for records in its possession
that originated with or are of substan-
tial concern to another bureau, it shall
consult with that bureau before decid-
ing whether to release or withhold the
records.

(2) As an alternative to consultation,
a bureau may refer the request (or the
relevant protion thereof) to the bureau
that originated or is substantially con-
cerned with the records. Such referrals
shall be made expeditiously and the re-
quester shall be notified in writing
that a referral has been made. A refer-
ral under this paragraph does not re-
start the time limit provided in § 2.17.

(c) Records of other departments and
agencies. (1) If a requested record in the
possession of the Department of the In-
terior originated with another Federal
department or agency, the request
shall be referred to that agency un-
less—

(i) The record is of primary interest
to the Department,

(ii) The Department is in a better po-
sition than the originating agency to
assess whether the record is exempt
from disclosure, or

(iii) The originating agency is not
subject to the Act.

The Department has primary interest
in a record if it was developed or pre-
pared pursuant to Department regula-
tions, directives or request.
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(2) In accordance with Execuctive
Order 12356, a request for documents
that were classified by another agency
shall be referred to that agency.

(d) Consultation with submitters of com-
mercial and financial information. (1) If a
request seeks a record containing trade
secrets or commercial or financial in-
formation submitted by a person out-
side of the Federal government, the bu-
reau processing the request shall pro-
vide the submitter with notice of the
request whenever—

(i) The submitter has made a good
faith designation of the information as
commercially or financially sensitive,
or

(ii) The bureau has reason to believe
that disclosure of the information may
result in commercial or financial in-
jury to the submitter.
Where notification of a voluminous
number of submitters is required, such
notification may be accomplished by
posting or publishing the notice in a
place reasonably calculated to accom-
plish notification.

(2) The notice to the submitter shall
afford the submitter a reasonable pe-
riod within which to provide a detailed
statement of any objection to disclo-
sure. The submitter’s statement shall
explain the basis on which the informa-
tion is claimed to be exempt under the
FOIA, including a specification of any
claim of competitive or other business
harm that would result from disclo-
sure. The statement shall also include
a certification that the information is
confidential, has not been disclosed to
the public by the submitter, and is not
routinely available to the public from
other sources.

(3) If a submitter’s statement cannot
be obtained within the time limit for
processing the request under § 2.17, the
requester shall be notified of the delay
as provided in § 2.17(f).

(4) Notification to a submitter is not
required if:

(i) The bureau determines, prior to
giving notice, that the request for the
record should be denied;

(ii) The information has previously
been lawfully published or officially
made available to the public;

(iii) Disclosure is required by a stat-
ute (other than the FOIA) or regula-
tion (other than this subpart);

(iv) Disclosure is clearly prohibited
by a statute, as described in § 2.13(c)(3);

(v) The information was not des-
ignated by the submitter as confiden-
tial when it was submitted, or a rea-
sonable time thereafter, if the submit-
ter was specifically afforded an oppor-
tunity to make such a designation;
however, a submitter will be notified of
a request for information that was not
designated as confidential at the time
of submission, or a reasonable time
thereafter, if there is substantial rea-
son to believe that disclosure of the in-
formation would result in competitive
harm.

(vi) The designation of confidential-
ity made by the submitter is obviously
frivolous; or

(vii) The information was submitted
to the Department more than 10 years
prior to the date of the request, unless
the bureau has reason to believe that it
continues to be confidential.

(5) If a requester brings suit to com-
pel disclosure of information, the sub-
mitter of the information will be
promptly notified.

§ 2.16 Action on initial requests.
(a) Authority. (1) Requests to field in-

stallations shall be decided by the head
of the installation or by such higher
authority as the head of the bureau
may designate in writing.

(2) Requests to the headquarters of a
bureau shall be decided only by the
head of the bureau or an official whom
the head of the bureau has in writing
designated.

(3) Requests to the Office of the Sec-
retary may be decided by the Director
of Administrative Services, an Assist-
ant Secretary or Assistant Secretary’s
designee, and any official whom the
Secretary has in writing designated.

(4) A decision to withhold a requested
record, to release a record that is ex-
empt from disclosure, or to deny a fee
waiver shall be made only after con-
sultation with the office of the appro-
priate associate, regional, or field so-
licitor.

(b) Form of grant. (1) When a re-
quested record has been determined to
be available, the official processing the
request shall notify the requester as to
when and where the record is available
for inspection or, as the case may be,
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when and how copies will be provided.
If fees are due, the official shall state
the amount of fees due and the proce-
dures for payment, as described in
§ 2.20.

(2) If a requested record (or portion
thereof) is being made available over
the objections of a submitter made in
accordance with § 2.15(d), both the re-
quester and the submitter shall be no-
tified of the decision. The notice to the
submitter (a copy of which shall be
made available to the requester) shall
be forwarded a reasonable number of
days prior to the date on which disclo-
sure is to be made and shall include:

(i) A statement of the reasons why
the submitter’s objections were not
sustained;

(ii) A specification of the portions of
the record to be disclosed, if the sub-
mitter’s objections were sustained in
part; and

(iii) A specified disclosure date.
(3) If a claim of confidentiality has

been found frivolous in accordance
with § 2.15(d)(4)(vi) and a determination
is made to release the information
without consultation with the submit-
ter, the submitter of the information
shall be notified of the decision and the
reasons therefor a reasonable number
of days prior to the date on which dis-
closure is to be made.

(c) Form of denial. (1) A decision with-
holding a requested record shall be in
writing and shall include:

(i) A reference to the specific exemp-
tion or exemptions authorizing the
withholding;

(ii) If neither a statute or an Execu-
tive order requires withholding, the
sound ground for withholding;

(iii) A listing of the names and titles
or positions of each person responsible
for the denial; and

(iv) A statement that the denial may
be appealed to the Assistant Sec-
retary—Policy, Budget and Adminis-
tration and a description of the proce-
dures in § 2.18 for appeal.

(2) A decision denying a request for
failure to reasonably describe re-
quested records or for other procedural
deficiency or because requested records
cannot be located shall be in writing
and shall include:

(i) A description of the basis of the
decision;

(ii) A list of the names and titles or
positions of each person responsible;
and

(iii) A statement that the matter
may be appealed to the Assistant Sec-
retary—Policy, Budget and Adminis-
tration and a description of the proce-
dures in § 2.18 for appeal.

§ 2.17 Time limits for processing initial
requests.

(a) Basic limit. Requests for records
shall be processed promptly. A deter-
mination whether to grant or deny a
request shall be made within no more
than 10 working days after receipt of a
request. This determination shall be
communicated immediately to the re-
quester.

(b) Running of basic time limit. (1) The
10 working day time limit begins to
run when a request meeting the re-
quirements of §2.14(b) is received at a
field installation or bureau head-
quarters designated in §2.14(a) to re-
ceive the request.

(2) The running of the basic time
limit may be delayed or tolled as ex-
plained in § 2.20 (f), (g) and (h) if a re-
quester—

(i) Has not stated a willingnes to pay
fees as high as are anticipated and has
not sought and been granted a full fee
waiver, or

(ii) Has not made a required advance
payment.

(c) Extensions of time. In the following
unusual circumstances, the time limit
for acting on an initial request may be
extended to the extent reasonably nec-
essary to the proper processing of the
request, but in no case may the time
limit be extended for more than 10
working days:

(1) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the installation process-
ing the request;

(2) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records demanded in a single request;
or

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the request or among two or
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more components of the Department
having substantial subject-matter in-
terest therein.

(d) Notice of extension. A requester
shall be notified in writing of an exten-
sion under paragraph (c) of this sec-
tion. The notice shall state the reason
for the extension and the date on which
a determination on the request is ex-
pected to be made.

(e) Treatment of delay as denial. If no
determination has been reached at the
end of the 10 working day period for de-
ciding an initial request, or an exten-
sion thereof under paragraph (c) of this
section, the requester may deem the
request denied and may exercise a
right of appeal in accordance with
§ 2.18.

(f) Notice of delay. When a determina-
tion cannot be reached within the time
limit, or extension thereof, the re-
quester shall be notified of the reason
for the delay, of the date on which a
determination may be expected, and of
the right to treat the delay as a denial
for purposes of appeal to the Assistant
Secretary—Policy, Budget and Admin-
istration, including a description of the
procedures for filing an appeal in § 2.18.

§ 2.18 Appeals.
(a) Right of appeal. A requester may

appeal to the Assistant Secretary—Pol-
icy, Budget and Administration when—

(1) Records have been withheld,
(2) A request has been denied for fail-

ure to describe requested records or for
other procedural deficiency or because
requested records cannot be located,

(3) A fee waiver has been denied, or
(4) A request has not been decided

within the time limits provided in
§ 2.17.

(b) Time for appeal. An appeal must be
received no later than 20 working days
after the date of the initial denial, in
the case of a denial of an entire re-
quest, or 20 working days after records
have been made available, in the case
of a partial denial.

(c) Form of appeal. (1) An appeal shall
be initiated by filing a written notice
of appeal. The notice shall be accom-
panied by copies of the original request
and the initial denial and should, in
order to expedite the appellate process
and give the requester an opportunity
to present his or her arguments, con-

tain a brief statement of the reasons
why the requester believes the initial
denial to have been in error.

(2) The appeal shall be addressed to
the Freedom of Information Act Ap-
peals Officer, Office of the Assistant
Secretary—Policy, Budget and Admin-
istration, U.S. Department of the Inte-
rior, Washington, DC 20240.

(3) To expedite processing, both the
envelope containing a notice of appeal
and the face of the notice should bear
the legend ‘‘FREEDOM OF INFORMA-
TION APPEAL.’’

§ 2.19 Action on appeals.
(a) Authority. Appeals shall be de-

cided by the Assistant Secretary—Pol-
icy, Budget and Administration, or the
Assistant Secretary’s designee, after
consultation with the Solicitor, the Di-
rector of Public Affairs and the appro-
priate program Assistant Secretary.

(b) Time limit. A final determination
shall be made within 20 working days
after receipt of an appeal meeting the
requirements of § 2.18(c).

(c) Extensions of time. (1) If the time
limit for responding to the initial re-
quest for a record was not extended
under the provisions of § 2.17(c) or was
extended for fewer than 10 working
days, the time for processing of the ap-
peal may be extended to the extent rea-
sonably necessary to the proper proc-
essing of the appeal, but in no event
may the extension, when taken to-
gether with any extension made during
processing of the initial request, result
in an aggregate extension with respect
to any one request of more than 10
working days. The time for processing
of an appeal may be extended only if
one or more of the unusual cir-
cumstances listed in § 2.17(c) requires
an extension.

(2) The appellant shall be advised in
writing of the reasons for the extension
and the date on which a final deter-
mination on the appeal is expected to
be dispatched.

(3) If no determination on the appeal
has been reached at the end of the 20
working day period, or the extension
thereof, the requester is deemed to
have exhausted his administrative
remedies, giving rise to a right of re-
view in a district court of the United
States, as specified in 5 U.S.C. 552(a)(4).

VerDate 18<FEB>98 09:35 Feb 20, 1998 Jkt 174163 PO 00000 Frm 00010 Fmt 8010 Sfmt 8010 Y:\SGML\174163.TXT 174163-3



15

Office of the Secretary of the Interior § 2.20

When no determination can be reached
within the applicable time limit, the
appeal will nevertheless continue to be
processed. On expiration of the time
limit, the requester shall be informed
of the reason for the delay, of the date
on which a determination may be
reached to be dispatched and of the
right to seek judicial review.

(d) Form of decision. (1) The final de-
termination on an appeal shall be in
writing and shall state the basis for the
determination. If the determination is
to release the requested records or por-
tions thereof, the Assistant Sec-
retary—Policy, Budget and Adminis-
tration shall immediately make the
records available or instruct the appro-
priate bureau to make them imme-
diately available. If the determination
upholds in whole or part the initial de-
nial of a request for records, the deter-
mination shall advise the requester of
the right to obtain judicial review in
the U.S. District Court for the district
in which the withheld records are lo-
cated, or in which the requester resides
or has his or her principal place of
business or in the U.S. District Court
for the District of Columbia, and shall
set forth the names and titles or posi-
tions of each person responsible for the
denial.

(2) If a requested record (or portion
thereof) is being made available over
the objections of a submitter made in
accordance with § 2.15(d), the submitter
shall be provided notice as described in
§ 2.16(b)(2).

§ 2.20 Fees.
(a) Policy. (1) Unless waived pursuant

to the provisions of § 2.21, fees for re-
sponding to FOIA requests shall be
charged in accordance with the provi-
sions of this section and the schedule
of charges contained in Appendix A to
this part.

(2) Fees shall not be charged if the
total amount chargeable does not ex-
ceed $15.00.

(3) Where there is a reasonable basis
to conclude that a requester or group
of requesters acting in concert has di-
vided a request into a series of requests
on a single subject or related subjects
to avoid assessment of fees, the re-
quests may be aggregated and fees
charged accordingly.

(b) Commercial use requests. (1) A re-
quester seeking records for commercial
use shall be charged fees for costs in-
curred in document search, duplication
and review.

(2) A commercial use requester may
not be charged fees for time spent re-
solving legal and policy issues affect-
ing access to requested records.

(3) A commercial use request is a re-
quest from or on behalf of a person who
seeks information for a use or purpose
that further the commercial, trade or
profit interests of the requester or the
person on whose behalf the request is
made. The intended use of records may
be determined on the basis of informa-
tion submitted by a requester and from
reasonable inferences based on the
identity of the requester and any other
available information.

(c) Educational and noncommercial sci-
entific institution requests. (1) A re-
quester seeking records under the aus-
pices of an educational institution in
furtherance of scholarly research or a
noncommercial scientific institution in
furtherance of scientific research shall
be charged for document duplication,
except that the first 100 pages of paper
copies (or the equivalent cost thereof if
the records are in some other form)
shall be provided without charge.

(2) Such requesters may not be
charged fees for costs incurred in—

(i) Searching for requested records,
(ii) Examining requested records to

determine whether they are exempt
from mandatory disclosure,

(iii) Deleting reasonably segregable
exempt matter,

(iv) Monitoring the requesters’ in-
spection of agency records, or

(v) Resolving legal and policy issues
affecting access to requested records.

(3) An ‘‘educational institution’’ is a
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of graduate higher education, an
institution of undergraduate higher
education, an institution of profes-
sional education, or an institution of
vocational education, which operates a
program or programs of scholarly re-
search.

(4) A ‘‘noncommercial scientific in-
stitution’’ is an institution that is not
operated for commerce, trade or profit
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and that is operated solely for the pur-
pose of conducting scientific research
the results of which are not intended to
promote any particular product or in-
dustry.

(d) News media requests. (1) A rep-
resentative of the new media shall be
charged for document duplication, ex-
cept that the first 100 pages of paper
copies (or the equivalent cost thereof if
the records are in some other form)
shall be provided without charge.

(2) Representatives of the news media
may not be charged fees for costs in-
curred in—

(i) Searching for requested records,
(ii) Examining requested records to

determine whether they are exempt
from mandatory disclosure,

(iii) Deleting reasonably segregable
exempt matter,

(iv) Monitoring the requester’s in-
spection of agency records, or

(v) Resolving legal and policy issues
affecting access to requested records.

(3)(i) A ‘‘representative of the news
media’’ is any person actively gather-
ing news for an entity that is organized
and operated to publish or broadcast
news to the public. The term ‘‘news’’
means information that is about cur-
rent events or that is (or would be) of
current interest to the public. Exam-
ples of news media entities include, but
are not limited to, television or radio
stations broadcasting to the public at
large, and publishers of periodicals (but
only in those instances when they can
qualify as disseminators of ‘‘news’’)
who make their products available for
purchase or subscription by the general
public. As traditional methods of news
delivery evolve (e.g., electronic dis-
semination of newspapers through tele-
communications services), such alter-
native media would be included in this
category.

(ii) Free-lance journalists may be
considered ‘‘representatives of the
news media’’ if they demonstrate a
solid basis for expecting publication
through a news organization, even
though not actually employed by it. A
publication contract or past record of
publication, or evidence of a specific
free-lance assignment from a news or-
ganization may indicate a solid basis
for expecting publication.

(e) Other requests. (1) A requester not
covered by paragraphs (b), (c) or (d) of
this section shall be charged fees for
document search and duplication, ex-
cept that the first two hours of search
time and the first 100 pages of paper
copies (or the equivalent cost thereof if
the records are in some other form)
shall be provided without charge.

(2) Such requesters may not be
charged for costs incurred in—

(i) Examining requested records to
determine whether they are exempt
from disclosure,

(ii) Deleting reasonably segregable
exempt matter,

(iii) Monitoring the requester’s in-
spection of agency records, or

(iv) Resolving legal and policy issues
affecting access to requested records.

(f) Requests for clarification. Where a
request does not provide sufficient in-
formation to determine whether it is
covered by paragraph (b), (c), (d) or (e)
of this section, the requester should be
asked to provide additional clarifica-
tion. If it is necessary to seek such
clarification, the request may be
deemed to have not been received for
purposes of the time limits established
in § 2.17 until the clarification is re-
ceived. Requests to requesters for clari-
fication shall be made promptly.

(g) Notice of anticipated fees. Where a
request does not state a willingness to
pay fees as high as anticipated by the
Department, and the requester has not
sought and been granted a full waiver
of fees under § 2.21, the request may be
deemed to have not been received for
purposes of the time limits established
in § 2.17 until the requester has been
notified of and agrees to pay the antici-
pated fee. Advice to requesters with re-
spect to anticipated fees shall be pro-
vided promptly.

(h) Advance payment. (1) Where it is
anticipated that allowable fees are
likely to exceed $250.00 and the re-
quester does not have a history of
prompt payment of FOIA fees, the re-
quester may be required to make an
advance payment of the entire fee be-
fore processing of his or her request.

(2) Where a requester has previously
failed to pay a fee within 30 calendar
days of the date of billing, processing
of any new request from that requester
shall ordinarily be suspended until the
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requester pays any amount still owed,
including applicable interest, and
makes advance payment of allowable
fees anticipated in connection with the
new request.

(3) Advance payment of fees may not
be required except as described in para-
graphs (h) (1) and (2) of this section.

(4) Issuance of a notice requiring pay-
ment of overdue fees or advance pay-
ment shall toll the time limit in § 2.17
until receipt of payment.

(i) Form of payment. Payment of fees
should be made by check or money
order payable to the Department of the
Interior or the bureau furnishing the
information. The term United States
or the initials ‘‘U.S.’’ should not be in-
cluded on the check or money order.
Where appropriate, the official respon-
sible for handling a request may re-
quire that payment by check be made
in the form of a certified check.

(j) Billing procedures. A bill for collec-
tion, Form DI–1040, shall be prepared
for each request that requires collec-
tion of fees. The requester shall be pro-
vided the first sheet of the DI–1040.
This Accounting Copy of the Form
shall be transmitted to the agency’s fi-
nance office for entry into accounts re-
ceivable records. Upon receipt of pay-
ment from the requester, the recipient
shall forward the payment along with a
copy of the DI–1040 to the finance of-
fice.

(k) Collection of fees. The bill for col-
lection or an accompanying letter to
the requester shall include a statement
that interest will be charged in accord-
ance with the Debt Collection Act of
1982, 31 U.S.C. 3717, and implementing
regulations, 4 CFR 102.13, if the fees are
not paid within 30 calendar days of the
date of the bill for collection is mailed
or hand-delivered to the requester.
This requirement does not apply if the
requester is a unit of state or local gov-
ernment. Other authorities of the Debt
Collection Act of 1982 shall be used, as
appropriate, to collect the fees (see 4
CFR parts 101–105).

§ 2.21 Waiver of fees.

(a) Statutory fee waiver. (1) Documents
shall be furnished without charge or at
a charge reduced below the fees charge-
able under § 2.20 and appendix A to this

part if disclosure of the information is
in the public interest because it—

(i) Is likely to contribute signifi-
cantly to public understanding of the
operations or activities of the govern-
ment and

(ii) Is not primarily in the commer-
cial interest of the requester.

(2) Factors to be considered in deter-
mining whether disclosure of informa-
tion ‘‘is likely to contribute signifi-
cantly to public understanding of the
operations or activities of the govern-
ment’’ are the following:

(i) Does the record concern the oper-
ations or activities of the government?
Records concern the operations or ac-
tivities of the government if they re-
late to or will illuminate the manner
in which the Department or a bureau is
carrying out identifiable operations or
activities or the manner in which an
operation or activity affects the public.
The connection between the records
and the operations and activities to
which they are said to relate should be
clear and direct, not remote and at-
tenuated. Records developed outside of
the government and submitted to or
obtained by the Department may re-
late to the operations and activities of
the government if they are informative
on how an agency is carrying out its
regulatory, enforcement, procurement
or other activities that involve private
entities.

(ii) If a record concerns the oper-
ations or activities of the government,
is its disclosure likely to contribute to
public understanding of these operations
and activities? The likelihood of a con-
tribution to public understanding will
depend on consideration of the content
of the record, the identity of the re-
quester, and the interrelationship be-
tween the two. Is there a logical con-
nection between the content of the re-
quested record and the operations or
activities in which the requester is in-
terested? Are the disclosable contents
of the record meaningfully informative
on the operations or activities? Is the
focus of the requester on contribution
to public understanding, rather than
on the individual understanding of the
requester or a narrow segment of inter-
ested persons? Does the requester have
expertise in the subject area and the
ability and intention to disseminate
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the information to the general public
or otherwise use the information in a
manner that will contribute to public
understanding of government oper-
ations or activities? Is the requested
information sought by the requester
because it may be informative on gov-
ernment operations or activities or be-
cause of the intrinsic value of the in-
formation independent of the light that
it may shed on government operations
or activities?

(iii) If there is likely to be a con-
tribution to public understanding, will
that contribution be significant? A con-
tribution to public understanding will
be significant if the information dis-
closed is new, clearly supports public
oversight of Department operations,
including the quality of Department
activities and the effect of policy and
regulations on public health and safe-
ty, or otherwise confirms or clarifies
data on past or present operations of
the Department. A contribution will
not be significant if disclosure will not
have a positive impact on the level of
public understanding of the operations
or activities involved that existed prior
to the disclosure. In particular, a sig-
nificant contribution is not likely to
arise from disclosure of information al-
ready in the public domain because it
has, for example, previously been pub-
lished or is routinely available to the
general public in a public reading
room.

(3) Factors to be considered in deter-
mining whether disclosure ‘‘is pri-
marily in the commercial interest of
the requester’’ are the following:

(i) Does the requester have a commer-
cial interest that would be furthered by
the requested disclosure? A commer-
cial interest is a commercial, trade or
profit interest as these terms are com-
monly understood. An entity’s status is
not determinative. Not only profit-
making corporations, but also individ-
uals or other organizations, may have
a commercial interest to be served by
disclosure, depending on the cir-
cumstances involved.

(ii) If the requester has a commercial
interest, will disclosure be primarily in
that interest? The requester’s commer-
cial interest is the primary interest if
the magnitude of that interest is great-
er than the public interest to be served

by disclosure. Where a requester is a
representative of a news media organi-
zation seeking information as part of
the news gathering process, it may be
presumed that the public interest out-
weighs the organization’s commercial
interest.

(4) Notice of denial. If a requested
statutory fee waiver or reduction is de-
nied, the requester shall be notified in
writing. The notice shall include:

(i) A statement of the basis on which
the waiver or reduction has been de-
nied.

(ii) A listing of the names and titles
or positions of each person responsible
for the denial.

(iii) A statement that the denial may
be appealed to the Assistant Sec-
retary—Policy, Budget and Adminis-
tration and a description of the proce-
dures in § 2.18 for appeal.

(b) Discretionary waivers. Fees other-
wise chargeable may be waived at the
discretion of a bureau if a request in-
volves:

(1) Furnishing unauthenticated cop-
ies of documents reproduced for gratu-
itous distribution;

(2) Furnishing one copy of a personal
document (e.g., a birth certificate) to a
person who has been required to fur-
nish it for retention by the Depart-
ment;

(3) Furnishing one copy of the tran-
script of a hearing before a hearing of-
ficer in a grievance or similar proceed-
ing to the employee for whom the hear-
ing was held.

(4) Furnishing records to donors with
respect to their gifts;

(5) Furnishing records to individuals
or private non-profit organizations
having an official voluntary or cooper-
ative relationship with the Department
to assist the individual or organization
in its work with the Department;

(6) Furnishing records to state, local
and foreign governments, public inter-
national organizations, and Indian
tribes, when to do so without charge is
an appropriate courtesy, or when the
recipient is carrying on a function re-
lated to that of the Department and to
do so will help to accomplish the work
of the Department;

(7) Furnishing a record when to do so
saves costs and yields income equal to
the direct cost of providing the records
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(e.g., where the Department’s fee for
the service would be included in a bill-
ing against the Department);

(8) Furnishing records when to do so
is in conformance with generally estab-
lished business custom (e.g., furnishing
personal reference data to prospective
employers of former Department em-
ployees);

(9) Furnishing one copy of a record in
order to assist the requester to obtain
financial benefits to which he or she is
entitled (e.g., veterans or their depend-
ents, employees with Government em-
ployee compensation claims or persons
insured by the Government).

§ 2.22 Special rules governing certain
information concerning coal ob-
tained under the Mineral Leasing
Act.

(a) Definitions. As used in the section:
(1) Act means the Mineral Leasing

Act of February 25, 1920, as amended by
the Act of August 4, 1976, Pub. L. 94–
377, 90 Stat. 1083 (30 U.S.C. 181 et seq.),
and the Mineral Leasing Act for Ac-
quired Lands, as amended (30 U.S.C. 351
et seq.)

(2) Exploration license means a license
issued by the Secretary of the Interior
to conduct coal exploration operations
on land subject to the Act pursuant to
the authority in section 2(b) of the Act,
as amended (30 U.S.C. 201(b)).

(3) Fair-market value of coal to be
leased means the minimum amount of a
bid the Secretary has determined he is
willing to accept in leasing coal within
leasing tracts offered in general lease
sales or reserved and offered for lease
to public bodies, including Federal
agencies, rural electric cooperatives, or
non-profit corporations, controlled by
any of such entities pursuant to sec-
tion 2(a) of the Act (30 U.S.C. 201(a)(1)).

(4) Information means data, statistics,
samples and other facts, whether ana-
lyzed or processed or not, pertaining to
Federal coal resources, which fit with-
in an exemption to the Freedom of In-
formation Act, 5 U.S.C. 552(b).

(b) Applicability. This section applies
to the following categories of informa-
tion:

(1) Category A. Information provided
to or obtained by a bureau under sec-
tion 2(b)(3) of the Act from the holder
of an exploration license;

(2) Category B. Information acquired
from commercial or other sources
under service contract with Geological
Survey pursuant to section 8A(b) of the
Act, and information developed by the
Geological Survey under an explor-
atory program authorized by section
8A of the Act;

(3) Category C. Information obtained
from commercial sources which the
commercial source acquired while not
under contract with the United States
Government;

(4) Category D. Information provided
to the Secretary by a federal depart-
ment or agency pursuant to section
8A(e) of the Act; and

(5) Category E. The fair-market value
of coal to be leased and comments re-
ceived by the Secretary with respect to
such value.

(c) Availability of information. Infor-
mation obtained by the Department
from various sources will be made
available to the public as follows:

(1) Category A—Information. Category
A information shall not be disclosed to
the public until after the areas to
which the information pertains have
been leased by the Department, or
until the Secretary determines that re-
lease of the information to the public
would not damage the competitive po-
sition of the holder of the exploration
license, whichever comes first.

(2) Category B—Information. Category
B information shall not be withheld
from the public; it will be made avail-
able by means of and at the time of
open filing or publication by Geologi-
cal Survey.

(3) Category C—Information. Category
C information shall not be made avail-
able to the public until after the areas
to which the information pertains have
been leased by the Department.

(4) Category D—Information. Category
D information shall be made available
to the public under the terms and con-
ditions to which, at the time he or she
acquired it, the head of the department
or agency from whom the Secretary
later obtained the information agreed.

(5) Category E—Information. Category
E information shall not be made public
until the lands to which the informa-
tion pertains have been leased, or until
the Secretary has determined that its
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release prior to the issuance of a lease
is in the public interest.

Subpart C—Declassification of
Classified Documents

§ 2.41 Declassification of classified
documents.

(a) Request for classification review. (1)
Requests for a classification review of
a document of the Department of the
Interior pursuant to section 5(c) of Ex-
ecutive Order 11652 (37 FR 5209, March
10, 1972) and section III B of the Na-
tional Security Council Directive Gov-
erning Classification, Downgrading,
Declassification and Safeguarding of
National Security Information (37 FR
10053, May 1972) shall be made in ac-
cordance with the procedures estab-
lished by this section.

(2) Any person desiring a classifica-
tion review of a document of the De-
partment of the Interior containing in-
formation classified as National Secu-
rity Information by reason of the pro-
visions of Executive Order 12065 (or any
predecessor executive order) and which
is more than 10 years old, should ad-
dress such request to the Chief, Divi-
sion of Enforcement and Security Man-
agement, Office of Administrative
Services, U.S. Department of the Inte-
rior, Washington, DC 20240.

(3) Requests need not be made on any
special form, but shall, as specified in
the executive order, describe the docu-
ment with sufficient particularity to
enable identification of the document
requested with expenditure of no more
than a reasonable amount of effort.

(4) Charges for locating and reproduc-
ing copies of records will be made when
deemed applicable in accordance with
appendix A to this part and the re-
quester will be notified.

(b) Action on requests for classification
review. (1) The Chief, Division of En-
forcement and Security Management,
shall, unless the request is for a docu-
ment over 30 years old, assign the re-
quest to the bureau having custody of
the requested records for action. In the
case of requests for declassification of
records in the custody of the Office of
the Secretary and less than 30 years
old, the request shall be processed by
the Chief, Division of Enforcement and
Security Management. Requests for de-

classification of documents over 30
years shall be referred directly to the
Archivist of the United States. The bu-
reau which has been assigned the re-
quest, or the Chief, Division of Enforce-
ment and Security Management, in the
case of requests assigned to him, shall
immediately acknowledge the request
in writing. Every effort will be made to
complete action on each request within
thirty (30) days of its receipt. If action
cannot be completed within thirty (30)
days, the requester shall be so advised.

(2) If the requester does not receive a
decision on his request within sixty (60)
days from the date of receipt of his re-
quest, or from the date of his most re-
cent response to a request for more
particulars, he may apply to the De-
partment of the Interior Oversight
Committee for Security, U.S. Depart-
ment of the Interior, Washington, DC
20240, for a decision on his request. The
Committee must render a decision
within thirty (30) days.

(c) Form of decision and appeal to
Oversight Committee for Security. In the
event that the bureau to which a re-
quest is assigned or the Chief, Division
of Enforcement and Security Manage-
ment, in the case of a request assigned
to him, determines that the requested
information must remain classified by
reason of the provisions of Executive
Order 11652, the requester shall be
given prompt notification of that deci-
sion and, whenever possible, shall be
provided with a brief statement as to
why the information or material can-
not be declassified. He shall also be ad-
vised that if he desires he may appeal
the determination to the Chairman,
Department of the Interior Oversight
Committee for Security, U.S. Depart-
ment of the Interior, Washington, DC
20240. An appeal shall include a brief
statement as to why the requester dis-
agrees with the decision which he is ap-
pealing. The Department Oversight
Committee for Security shall render
its decision within thirty (30) days of
receipt of an appeal. The Departmental
Committee shall be authorized to over-
rule previous determinations in whole
or in part when, in its judgement, con-
tinued protection is no longer required.

(d) Appeal to Interagency Classification
Review Committee. Whenever the De-
partment of the Interior Oversight
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Committee for Security confirms a de-
termination for continued classifica-
tion, it shall so notify the requester
and advise him that he is entitled to
appeal the decision to the Interagency
Classification Review Committee es-
tablished under section 8(A) of the Ex-
ecutive Order 11652. Such appeals shall
be addressed to the Interagency Classi-
fication Review Committee, the Execu-
tive Office Building, Washington, DC
20500.

(e) Suggestions and complaints. Any
person may also direct suggestions or
complaints with respect to the admin-
istration of the other provisions of Ex-
ecutive Order 11652 and the NSC Direc-
tive by the Department of the Interior
to the Department of the Interior Over-
sight Committee for Security, U.S. De-
partment of the Interior, Washington,
DC 20240.

[40 FR 7305, Feb. 19, 1975, as amended at 47
FR 38327, Aug. 31, 1982]

Subpart D—Privacy Act

SOURCE: 40 FR 44505, Sept. 26, 1975, unless
otherwise noted.

§ 2.45 Purpose and scope.

This subpart contains the regulations
of the Department of the Interior im-
plementing section 3 of the Privacy
Act. Sections 2.47 through 2.57 describe
the procedures and policies of the De-
partment concerning maintenance of
records which are subject to the Act.
Sections 2.60 through 2.66 describe the
procedure under which individuals may
determine whether systems of records
subject to the Act contain records re-
lating to them and the procedure under
which they may seek access to existing
records. Sections 2.70 through 2.77 de-
scribe the procedure under which indi-
viduals may petition for amendment of
records subject to the Act relating to
them. Section 2.79 lists records systems
that have been exempted from certain
requirements of the Act.

[48 FR 56583, Dec. 22, 1983]

§ 2.46 Definitions.

(a) Act. As used in this subpart,
‘‘Act’’ means section 3 of the Privacy
Act, 5 U.S.C. 552a.

(b) Bureau. For purposes of this sub-
part, a ‘‘bureau’’ is any constituent bu-
reau or office of the Department, in-
cluding the Office of the Secretary and
any other Departmental office.

(c) Individual. As used in this sub-
part, ‘‘individual’’ means a citizen of
the United States or an alien lawfully
admitted for permanent residence.

(d) Maintain. As used in this subpart,
the term ‘‘maintain’’ includes main-
tain, collect, use or disseminate.

(e) Record. As used in this subpart,
‘‘record’’ means any item, collection,
or grouping of information about an in-
dividual that is maintained by the De-
partment or a bureau thereof, includ-
ing, but not limited to, education, fi-
nancial transactions, medical history,
and criminal or employment history
and that contains the individual’s
name, or the identifying number, sym-
bol, or other identifying particular as-
signed to the individual, such as a fin-
ger or voice print, or a photograph.

(f) System of records. As used in this
subpart, ‘‘System of records’’ means a
group of any records under the control
of the Department or a bureau thereof
from which information is retrieved by
the name of the individual or by some
identifying number, symbol, or other
identifying particular assigned to the
individual.

(g) Medical records. As used in this
subpart, ‘‘medical records’’ means
records which relate to the identifica-
tion, prevention, cure or alleviation of
any disease, illness or injury including
psychological disorders, alcoholism
and drug addiction.

(h) Office of Personnel Management
personnel records. As used in the sub-
part, ‘‘Office of Personnel Management
personnel records’’ means records
maintained for the Office of Personnel
Management by the Department and
used for personnel management pro-
grams or processes such as staffing,
employee development, retirement,
and grievances and appeals.

(i) Statistical records. As used in this
subpart, ‘‘statistical records’’ means
records in a system of records main-
tained for statistical research or re-
porting purposes only and not used in
whole or in part in making any deter-
mination about an identifiable individ-
ual.
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(j) Routine use. As used in this sub-
part, ‘‘routine use’’ means a use of a
record for a purpose which is compat-
ible with the purpose for which it was
collected.

(k) System notice. As used in this sub-
part, ‘‘system notice’’ means the notice
describing a system of records required
by 5 U.S.C. 552a(e)(4) to be published in
the FEDERAL REGISTER upon establish-
ment or revision of the system of
records.

(l) System manager. As used in this
subpart, ‘‘system manager’’ means the
official designated in a system notice
as having administrative responsibility
for a system of records.

(m) Departmental Privacy Act Officer.
As used in this subpart, ‘‘Departmental
Privacy Act Officer’’ means the official
in the Office of the Assistant Sec-
retary—Policy, Budget and Adminis-
tration charged with responsibility for
assisting the Assistant Secretary—Pol-
icy, Budget and Administration in car-
rying out the functions assigned in this
subpart and for coordinating the ac-
tivities of the bureaus of the Depart-
ment in carrying out the functions
which they are assigned in this sub-
part.

(n) Bureau Privacy Act Officer. As
used in this subpart, ‘‘Bureau Privacy
Act Officer’’ means the official within
each bureau assigned responsibility for
bureau implementation of the Act and
the regulations of this subpart.

(o) Working day. As used in this sub-
part, ‘‘working day’’ means a regular
Federal work day. It does not include
Saturdays, Sundays or public legal
holidays.

[40 FR 44505, Sept. 26, 1975, as amended at 47
FR 38327, Aug. 31, 1982; 48 FR 56583, Dec. 22,
1983; 53 FR 3749, Feb. 9, 1988]

§ 2.47 Records subject to Privacy Act.
The Privacy Act applies to all

‘‘records,’’ as that term is defined in
§ 2.46(e), which the Department main-
tains in a ‘‘system of records,’’ as that
term is defined in § 2.46(f).

§ 2.48 Standards for maintenance of
records subject to the Act.

(a) Content of records. Records subject
to the Act shall contain only such in-
formation about an individual as is rel-
evant and necessary to accomplish a

purpose of the agency required to be
accomplished by statute or Executive
Order of the President.

(b) Standards of accuracy. Records
subject to the Act which are used in
making any determination about any
individual shall be maintained with
such accuracy, relevance, timeliness,
and completeness as is reasonably nec-
essary to assure fairness to the individ-
ual in making the determination.

(c) Collection of information. (1) Infor-
mation which may be used in making
determinations about an individual’s
rights, benefits, and privileges under
Federal programs shall, to the greatest
extent practicable, be collected di-
rectly from that individual.

(2) In deciding whether collection of
information from an individual, as op-
posed to a third party source, is prac-
ticable, the following factors, among
others, may be considered:

(i) Whether the nature of the infor-
mation sought is such that it can only
be obtained from a third party;

(ii) Whether the cost of collecting the
information from the individual is un-
reasonable when compared with the
cost of collecting it from a third party;

(iii) Whether there is a risk that in-
formation collected from third parties,
if inaccurate, could result in an ad-
verse determination to the individual
concerned;

(iv) Whether the information, if sup-
plied by the individual, would have to
be verified by a third party; or

(v) Whether provisions can be made
for verification, by the individual, of
information collected from third par-
ties.

(d) Advice to individuals concerning
uses of information. (1) Each individual
who is asked to supply information
about him or herself which will be
added to a system of records shall be
informed of the basis for requesting the
information, how it may be used, and
what the consequences, if any, are of
not supplying the information.

(2) At a minimum, the notice to the
individual must state:

(i) The authority (whether granted
by statute or Executive Order of the
President) which authorizes the solici-
tation of the information and whether
disclosure of such information is man-
datory or voluntary;
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(ii) The principal purpose or purposes
for which the information is intended
to be used;

(iii) The routine uses which may be
made of the information; and

(iv) The effects on the individual, if
any, of not providing all or any part of
the requested information.

(3)(i) When information is collected
on a standard form, the notice to the
individual shall be provided on the
form, on a tear-off sheet attached to
the form, or on a separate sheet,
whichever is most practical.

(ii) When information is collected by
an interviewer, the interviewer shall
privide the individual with a written
notice which the individual may re-
tain. If the interview is conducted by
telephone, however, the interviewer
may summarize the notice for the indi-
vidual and need not provide a copy to
the individual unless the individual re-
quests a copy.

(iii) An individual may be asked to
acknowledge, in writing, that the no-
tice required by this section has been
provided.

(e) Records concerning activity pro-
tected by the First Amendment. No record
may be maintained describing how any
individual exercises rights guaranteed
by the First Amendment to the Con-
stitution unless the maintenance of the
record is (1) expressly authorized by
statute or by the individual about
whom the record is maintained or (2)
pertinent to and within the scope of an
authorized law enforcement activity.

[40 FR 44505, Sept. 26, 1975, as amended at 48
FR 56583, Dec. 22, 1983]

§ 2.49 [Reserved]

§ 2.50 Federal Register notices describ-
ing systems of records.

(a) The Privacy Act requires publica-
tion of a notice in the FEDERAL REG-
ISTER describing each system of records
subject to the Act. Such notice will be
published prior to the establishment or
a revision of the system of records. 5
U.S.C. 552a(e)(4).

(b) Each bureau shall notify the De-
partmental Privacy Act Officer
promptly of any modifications or
amendments which are required in the
then-current notice describing a sys-

tem of records for which it is respon-
sible.

(c) A bureau desiring to establish a
new system of records or a new use for
an existing system of records shall no-
tify the Departmental Privacy Act Of-
ficer, no fewer than ninety (90) cal-
endar days in advance.

[48 FR 56583, Dec. 22, 1983]

§ 2.51 Assuring integrity of records.
(a) Statutory requirement. The Privacy

Act requires that records subject to the
Act be maintained with appropriate ad-
ministrative, technical and physical
safeguards to insure the security and
confidentiality of records and to pro-
tect against any anticipated threats or
hazards to their security or integrity
which could result in substantial harm,
embarassment, inconvenience, or un-
fairness to any individual on whom in-
formation is maintained, 5 U.S.C.
552a(e)(10).

(b) Records maintained in manual form.
When maintained in manual form,
records subject to the Privacy Act
shall be maintained in a manner com-
mensurate with the sensitivity of the
information contained in the system of
records. The following minimum safe-
guards, or safeguards affording com-
parable protection, are applicable to
Privacy Act systems of records con-
taining sensitive information:

(1) Areas in which the records are
maintained or regularly used shall be
posted with an appropriate warning
stating that access to the records is
limited to authorized persons. The
warning also shall summarize the re-
quirements of § 2.52 and state that the
Privacy Act contains a criminal pen-
alty for the unauthorized disclosure of
records to which it applies.

(2) During working hours, (i) the area
in which the records are maintained or
regularly used shall be occupied by au-
thorized personnel or (ii) access to the
records shall be restricted by their
storage in locked metal file cabinets or
a locked room.

(3) During non-working hours, access
to the records shall be restricted by
their storage in locked metal file cabi-
nets or a locked room.

(4) Where a locked room is the meth-
od of security provided for a system,
the bureau responsible for the system
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shall supplement that security by (i)
providing lockable file cabinets or con-
tainers for the records or (ii) changing
the lock or locks for the room so that
they may not be opened with a master
key. For the purposes of this para-
graph, a master key is a key which
may be used to open rooms other than
the room containing records subject to
the Privacy Act, unless those rooms
are utilized by officials or employees
authorized to have access to the
records subject to the Privacy Act.

(c) Records maintained in computerized
form. When maintained in computer-
ized form, records subject to the Pri-
vacy Act shall be maintained, at a min-
imum, subject to safeguards based on
those recommended in the National
Bureau of Standard’s booklet ‘‘Com-
puter Security Guidelines for Imple-
menting the Privacy Act of 1974’’ (May
30, 1975), and any supplements thereto,
which are adequate and appropriate to
assuring the integrity of records in the
system.

(d) Office of Personnel Management
personnel records. A system of records
made up of Office of Personnel Manage-
ment personnel records shall be main-
tained under the security requirements
set out in 5 CFR 293.106 and 293.107.

(e) Bureau responsibility. (1) The bu-
reau responsible for a system of records
shall be responsible for assuring that
specific procedures are developed to as-
sure that the records in the system are
maintained with security meeting the
requirements of the Act and this sec-
tion.

(2) These procedures shall be in writ-
ing and shall be posted or otherwise pe-
riodically brought to the attention of
employees working with the records
contained in the system.

[40 FR 44505, Sept. 26, 1975, as amended at 48
FR 56583, Dec. 22, 1983]

§ 2.52 Conduct of employees.
(a) Handling of records subject to the

Act. Employees whose duties require
handling of records subject to the Pri-
vacy Act shall, at all times, take care
to protect the integrity, security and
confidentiality of these records.

(b) Disclosure of records. No employee
of the Department may disclose
records subject to the Privacy Act un-
less disclosure is permitted under § 2.56

or is to the individual to whom the
record pertains.

(c) Alteration of records. No employee
of the Department may alter or de-
stroy a record subject to the Privacy
Act unless (1) such alteration or de-
struction is properly undertaken in the
course of the employee’s regular duties
or (2) such alteration or destruction is
required by a decision under §§ 2.70
through 2.75 or the decision of a court
of competent jurisdiction.

(d) Bureau responsibility. The bureau
responsible for a system of records
shall be responsible for assuring that
employees with access to the system
are made aware of the requirements of
this section and of 5 U.S.C. 552a(i)(1),
which imposes criminal penalties for
knowingly and willfully disclosing a
record about an individual without the
written request or consent of that indi-
vidual unless disclosure is permitted
under one of the exceptions listed in
§ 2.56 (b) and (c).

§ 2.53 Government contracts.
(a) Required contract provisions. When

a contract provides for the operation
by or on behalf of the Department of a
system of records to accomplish a De-
partment function, the contract shall,
consistent with the Department’s au-
thority, cause the requirements of 5
U.S.C. 552a and the regulations con-
tained in this subpart to be applied to
such system.

(b) System manager. The head of the
bureau responsible for the contract
shall designate a regular employee of
the bureau to be the manager for a sys-
tem of records operated by a contrac-
tor.

§§ 2.54–2.55 [Reserved]

§ 2.56 Disclosure of records.
(a) Prohibition of disclosure. No record

contained in a system of records may
be disclosed by any means of commu-
nication to any person, or to another
agency, except pursuant to a written
request by, or with the prior written
consent of, the individual to whom the
record pertains.

(b) General exceptions. The prohibition
contained in paragraph (a) does not
apply where disclosure of the record
would be:
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(1) To those officers or employees of
the Department who have a need for
the record in the performance of their
duties; or

(2) Required by the Freedom of Infor-
mation Act, 5 U.S.C. 552.

(c) Specific exceptions. The prohibition
contained in paragraph (a) of this sec-
tion does not apply where disclosure of
the record would be:

(1) For a routine use as defined in
§ 2.46(j) which has been described in a
system notice published in the FED-
ERAL REGISTER;

(2) To the Bureau of the Census for
purposes of planning or carrying out a
census or survey or related activity
pursuant to the provisions of Title 13,
U.S. Code.

(3) To a recipient who has provided
the system manager responsible for the
system in which the record is main-
tained with advance adequate written
assurance that the record will be used
solely as a statistical research or re-
porting record, and the record is to be
transferred in a form that is not indi-
vidually identifiable;

(4) To the National Archives and
Records Administration as a record
which has sufficient historical or other
value to warrant its continued preser-
vation by the U.S. Government, or for
evaluation by the Archivist of the
United States or the designee of the
Archivist to determine whether the
record has such value;

(5) To another agency or to an instru-
mentality of any governmental juris-
diction within or under the control of
the United States for a civil or crimi-
nal law enforcement activity if the ac-
tivity is authorized by law, and if the
head of the agency or instrumentality
has made a written request to the De-
partment specifying the particular por-
tion desired and the law enforcement
activity for which the record is sought;

(6) To a person pursuant to a showing
of compelling circumstances affecting
the health or safety of an individual if
upon such disclosure notification is
transmitted to the last known address
of such individual;

(7) To either House of Congress, or, to
the extent of matter within its juris-
diction, any committee or subcommit-
tee thereof, any joint committee of

Congress or subcommittee of any such
joint committee;

(8) To the Comptroller General, or
any of his authorized representatives,
in the course of the performance of the
duties of the General Accounting Of-
fice;

(9) Pursuant to the order of a court of
competent jurisdiction; or

(10) To a consumer reporting agency
in accordance with section 3(d) of the
Federal Claims Collection Act of 1966,
as amended (31 U.S.C. 3711(f)).

(d) Reviewing records prior to disclo-
sure. (1) Prior to any disclosure of a
record about an individual, unless dis-
closure is required by the Freedom of
Information Act, reasonable efforts
shall be made to assure that the
records are accurate, complete, timely
and relevant for agency purposes.

(2) When a record is disclosed in con-
nection with a Freedom of Information
request made under subpart B of this
part and it is appropriate and adminis-
tratively feasible to do so, the re-
quester shall be informed of any infor-
mation known to the Department indi-
cating that the record may not be fully
accurate, complete, or timely.

[40 FR 44505, Sept. 26, 1975, as amended at 48
FR 56584, Dec. 22, 1983; 50 FR 45114, Oct. 30,
1985]

§ 2.57 Accounting for disclosures.

(a) Maintenance of an accounting. (1)
Where a record is disclosed to any per-
son, or to another agency, under any of
the specific exceptions provided by
§ 2.56 (c), an accounting shall be made.

(2) The accounting shall record (i) the
date, nature, and purpose of each dis-
closure of a record to any person or to
another agency and (ii) the name and
address of the person or agency to
whom the disclosure was made.

(3) Accountings prepared under this
section shall be maintained for at least
five years or the life of the record,
whichever is longer, after the disclo-
sure for which the accounting is made.

(b) Access to accountings. (1) Except
for accountings of disclosures made
under § 2.56(c)(5), accountings of all dis-
closures of a record shall be made
available to the individual to whom the
record relates at the individual’s re-
quest.
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(2) An individual desiring access to
an accounting of disclosures of a record
pertaining to the individual shall sub-
mit a request by following the proce-
dures of § 2.63.

(c) Notification of disclosure. When a
record is disclosed pursuant to
§ 2.56(c)(9) as the result of the order of
a court of competent jurisdiction, rea-
sonable efforts shall be made to notify
the individual to whom the record per-
tains as soon as the order becomes a
matter of public record.

[40 FR 44505, Sept. 26, 1975, as amended at 48
FR 56584, Dec. 22, 1983]

§§ 2.58–2.59 [Reserved]

§ 2.60 Request for notification of exist-
ence of records: Submission.

(a) Submission of requests. (1)(i) Indi-
viduals desiring to determine under the
Privacy Act whether a system of
records contains records pertaining to
them shall address inquiries to the sys-
tem manager having responsibility for
the system unless the system notice
describing the system prescribes or
permits submission to some other offi-
cial or officials.

(ii) If a system notice describing a
system requires individuals to contact
more than two officials concerning the
existence of records in the system, in-
dividuals desiring to determine wheth-
er the system contains records pertain-
ing to them may contact the system
manager for assistance in determining
which official is most likely to be in
possession of records pertaining to
those individuals.

(2) Individuals desiring to determine
whether records pertaining to them are
maintained in two or more systems
shall make a separate inquiry concern-
ing each system.

(b) Form of request. (1) An inquiry to
determine whether a system of records
contains records pertaining to an indi-
vidual shall be in writing.

(2) To insure expeditious handling,
the request shall be prominently
marked, both on the envelope and on
the face of the request, with the legend
‘‘PRIVACY ACT INQUIRY.’’

(3) The request shall state that the
individual is seeking information con-
cerning records pertaining to him or
herself and shall supply such additional

identifying information, if any, as is
called for in the system notice describ-
ing the system.

(4) Individuals who have reason to be-
lieve that information pertaining to
them may be filed under a name other
than the name they are currently using
(e.g., maiden name), shall include such
information in the request.

[40 FR 44505, Sept. 26, 1975, as amended at 48
FR 56584, Dec. 22, 1983]

§ 2.61 Requests for notification of ex-
istence of records: Action on.

(a) Decisions on request. (1) Individuals
inquiring to determine whether a sys-
tem of records contains records per-
taining to them shall be promptly ad-
vised whether the system contains
records pertaining to them unless (i)
the records were compiled in reason-
able anticipation of a civil action or
proceeding or (ii) the system of records
is one which has been excepted from
the notification provisions of the Pri-
vacy Act by rulemaking (§ 2.79).

(2) If the records were compiled in
reasonable anticipation of a civil ac-
tion or proceeding or the system of
records is one which has been excepted
from the notification provisions of the
Privacy Act by rulemaking, the indi-
viduals will be promptly notified that
they are not entitled to notification of
whether the system contains records
pertaining to them.

(b) Authority to deny requests. A deci-
sion to deny a request for notification
of the existence of records shall be
made by the system manager respon-
sible for the system of records concern-
ing which inquiry has been made and
shall be concurred in by the bureau
Privacy Act officer for the bureau
which maintains the system, provided,
however that the head of a bureau
may, in writing, require (1) that the de-
cision be made by the bureau Privacy
Act officer and/or (2) that the bureau
head’s own concurrence in the decision
be obtained.

(c) Form of decision. (1) No particular
form is required for a decision inform-
ing individuals whether a system of
records contains records pertaining to
them.

(2) A decision declining to inform an
individual whether or not a system of
records contains records pertaining to
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him or her shall be in writing and
shall:

(i) State the basis for denial of the
request.

(ii) Advise the individual that an ap-
peal of the declination may be made to
the Assistant Secretary—Policy, Budg-
et and Administration pursuant to
§ 2.65 by writing to the Privacy Act Of-
ficer, Office of the Assistant Sec-
retary—Policy, Budget and Adminis-
tration, U.S. Department of the Inte-
rior, Washington, DC 20240.

(iii) State that the appeal must be re-
ceived by the foregoing official within
twenty (20) working days of the date of
the decision.

(3) If the decision declining a request
for notification of the existence of
records involves Department employee
records which fall under the jurisdic-
tion of the Office of Personnel Manage-
ment, the individual shall be informed
in a written response which shall:

(i) State the reasons for the denial.
(ii) Include the name, position title,

and address of the official responsible
for the denial.

(iii) Advise the individual that an ap-
peal of the declination may be made
only to the Assistant Director for
Workforce Information, Personnel Sys-
tems Oversight Group, Office of Per-
sonnel Management, 1900 E Street NW.,
Washington, DC 20415.

(4) Copies of decisions declining a re-
quest for notification of the existence
of records made pursuant to para-
graphs (c)(2) and (c)(3) of this section
shall be provided to the Departmental
and Bureau Privacy Act Officers.

[48 FR 56584, Dec. 22, 1983, as amended at 53
FR 3749, Feb. 9, 1988]

§ 2.62 Requests for access to records.

The Privacy Act permits individuals,
upon request, to gain access to their
records or to any information pertain-
ing to them which is contained in a
system and to review the records and
have a copy made of all or any portion
thereof in a form comprehensive to
them. 5 U.S.C. 552a(d)(1). A request for
access shall be submitted in accord-
ance with the procedures in this sub-
part.

[48 FR 56584, Dec. 22, 1983]

§ 2.63 Requests for access to records:
Submission.

(a) Submission of requests. (1)(i) Re-
quests for access to records shall be
submitted to the system manager hav-
ing responsibility for the system in
which the records are maintained un-
less the system notice describing the
system prescribes or permits submis-
sion to some other official or officials.

(ii) If a system notice describing a
system requires individuals to contact
more than two officials concerning ac-
cess to records in the system, individ-
uals desiring to request access to
records pertaining to them may con-
tact the system manager for assistance
in determining which official is most
likely to be in custody of records per-
taining to that individual.

(2) Individuals desiring access to
records maintained in two or more sep-
arate systems shall submit a separate
request for access to the records in
each system.

(b) Form of request. (1) A request for
access to records subject to the Pri-
vacy Act shall be in writing.

(2) To insure expeditious handling,
the request shall be prominently
marked, both on the envelope and on
the face of the request, with the legend
‘‘PRIVACY ACT REQUEST FOR AC-
CESS.’’

(3) Requesters shall specify whether
they seek all of the records contained
in the system which relate to them or
only some portion thereof. If only a
portion of the records which relate to
the individual are sought, the request
shall reasonably describe the specific
record or records sought.

(4) If the requester seeks to have cop-
ies of the requested records made, the
request shall state the maximum
amount of copying fees which the re-
quester is willing to pay. A request
which does not state the amount of
fees the requester is willing to pay will
be treated as a request to inspect the
requested records. Requesters are fur-
ther notified that under § 2.64(d) the
failure to state willingness to pay fees
as high as are anticipated by the De-
partment will delay processing of a re-
quest.

(5) The request shall supply such
identifying information, if any, as is
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called for in the system notice describ-
ing the system.

(6) Requests failing to meet the re-
quirements of this paragraph shall be
returned to the requester with a writ-
ten notice advising the requester of the
deficiency in the request.

[40 FR 44505, Sept. 26, 1975, as amended at 48
FR 56585, Dec. 22, 1983]

§ 2.64 Requests for access to records:
Initial decision.

(a) Decisions on requests. A request
made under this subpart for access to a
record shall be granted promptly un-
less (1) the record was compiled in rea-
sonable anticipation of a civil action or
proceeding or (2) the record is con-
tained in a system of records which has
been excepted from the access provi-
sions of the Privacy Act by rulemaking
(§ 2.79).

(b) Authority to deny requests. A deci-
sion to deny a request for access under
this subpart shall be made by the sys-
tem manager responsible for the sys-
tem of records in which the requested
record is located and shall be concurred
in by the bureau Privacy Act officer for
the bureau which maintains the sys-
tem, provided, however, that the head
of a bureau may, in writing, require (1)
that the decision be made by the bu-
reau Privacy Act officer and/or (2) that
the bureau head’s own concurrence in
the decision be obtained.

(c) Form of decision. (1) No particular
form is required for a decision granting
access to a record. The decision shall,
however, advise the individual request-
ing the record as to where and when
the record is available for inspection
or, as the case may be, where and when
copies will be available. If fees are due
under § 2.64(d), the individual request-
ing the record shall also be notified of
the amount of fees due or, if the exact
amount has not been determined, the
approximate amount of fees due.

(2) A decision denying a request for
access, in whole or part, shall be in
writing and shall:

(i) State the basis for denial of the
request.

(ii) Contain a statement that the de-
nial may be appealed to the Assistant
Secretary—Policy, Budget and Admin-
istration pursuant to § 2.65 by writing
to the Privacy Act Officer, Office of the

Assistant Secretary—Policy, Budget
and Administration, U.S. Department
of the Interior, Washington, DC 20240.

(iii) State that the appeal must be re-
ceived by the foregoing official within
twenty (20) working days of the date of
the decision.

(3) If the decision denying a request
for access involves Department em-
ployee records which fall under the ju-
risdiction of the Office of Personnel
Management, the individual shall be
informed in a written response which
shall:

(i) State the reasons for the denial.
(ii) Include the name, position title,

and address of the official responsible
for the denial.

(iii) Advise the individual that an ap-
peal of the denial may be made only to
the Assistant Director for Workforce
Information, Personnel Systems and
Oversight Group, Office of Personnel
Management, 1900 E Street NW., Wash-
ington, DC 20415.

(4) Copies of decisions denying re-
quests for access made pursuant to
paragraphs (c)(2) and (c)(3) of this sec-
tion will be provided to the Depart-
mental and Bureau Privacy Act Offi-
cers.

(d) Fees. (1) No fees may be charged
for the cost of searching for or review-
ing a record in response to a request
made under § 2.63.

(2) Fees for copying a record in re-
sponse to a request made under § 2.63
shall be charged in accordance with the
schedule of charges contained in Ap-
pendix A to this part, unless the offi-
cial responsible for processing the re-
quest determines that reduction or
waiver of fees is appropriate.

(3) Where it is anticipated that fees
chargeable in connection with a re-
quest will exceed the amount the per-
son submitting the request has indi-
cated a willingness to pay, the official
processing the request shall notify the
requester and shall not complete proc-
essing of the request until the re-
quester has agreed, in writing, to pay
fees as high as are anticipated.

[40 FR 44505, Sept. 26, 1975, as amended at 48
FR 56585, Dec. 22, 1983; 53 FR 3749, Feb. 9,
1988]
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§ 2.65 Requests for notification of ex-
istence of records and for access to
records: Appeals.

(a) Right of appeal. Except for appeals
pertaining to Office of Personnel Man-
agement records, individuals who have
been notified that they are not entitled
to notification of whether a system of
records contains records pertaining to
them or have been denied access, in
whole or part, to a requested record
may appeal to the Assistant Sec-
retary—Policy, Budget and Adminis-
tration.

(b) Time for appeal. (1) An appeal
must be received by the Privacy Act
Officer no later than twenty (20) work-
ing days after the date of the initial de-
cision on a request.

(2) The Assistant Secretary—Policy,
Budget and Administration may, for
good cause shown, extend the time for
submission of an appeal if a written re-
quest for additional time is received
within twenty (20) working days of the
date of the initial decision on the re-
quest.

(c) Form of appeal. (1) An appeal shall
be in writing and shall attach copies of
the initial request and the decision on
the request.

(2) The appeal shall contain a brief
statement of the reasons why the ap-
pellant believes the decision on the ini-
tial request to have been in error.

(3) The appeal shall be addressed to
Privacy Act Officer, Office of the As-
sistant Secretary—Policy, Budget and
Administration, U.S. Department of
the Interior, Washington, DC 20240.

(d) Action on appeals. (1) Appeals from
decisions on initial requests made pur-
suant to §§ 2.61 and 2.63 shall be decided
for the Department by the Assistant
Secretary—Policy, Budget and Admin-
istration or an official designated by
the Assistant Secretary after consulta-
tion with the Solicitor.

(2) The decision on an appeal shall be
in writing and shall state the basis for
the decision.

[40 FR 44505, Sept. 26, 1975, as amended at 48
FR 56585, Dec. 22, 1983; 53 FR 3749, Feb. 9,
1988]

§ 2.66 Requests for access to records:
Special situations.

(a) Medical records. (1) Medical
records shall be disclosed to the indi-

vidual to whom they pertain unless it
is determined, in consultation with a
medical doctor, that disclosure should
be made to a medical doctor of the in-
dividual’s choosing.

(2) If it is determined that disclosure
of medical records directly to the indi-
vidual to whom they pertain could
have an adverse effect on that individ-
ual, the individual may designate a
medical doctor to receive the records
and the records will be disclosed to
that doctor.

(b) Inspection in presence of third
party. (1) Individuals wishing to inspect
records pertaining to them which have
been opened for their inspection may,
during the inspection, be accompanied
by a person of their own choosing.

(2) When such a procedure is deemed
appropriate, individuals to whom the
records pertain may be required to fur-
nish a written statement authorizing
discussion of their records in the ac-
companying person’s presence.

[40 FR 44505, Sept. 26, 1975, as amended at 48
FR 56585, Dec. 22, 1983]

§§ 2.67–2.69 [Reserved]

§ 2.70 Amendment of records.
The Privacy Act permits individuals

to request amendment of records per-
taining to them if they believe the
records are not accurate, relevant,
timely or complete. 5 U.S.C. 552a(d)(2).
A request for amendment of a record
shall be submitted in accordance with
the procedures in this subpart.

[48 FR 56585, Dec. 22, 1983]

§ 2.71 Petitions for amendment: Sub-
mission and form.

(a) Submission of petitions for amend-
ment. (1) A request for amendment of a
record shall be submitted to the sys-
tem manager for the system of records
containing the record unless the sys-
tem notice describing the system pre-
scribes or permits submission to a dif-
ferent official or officials. If an individ-
ual wishes to request amendment of
records located in more than one sys-
tem, a separate petition must be sub-
mitted to each system manager.

(2) A petition for amendment of a
record may be submitted only if the in-
dividual submitting the petition has
previously requested and been granted
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access to the record and has inspected
or been given a copy of the record.

(b) Form of petition. (1) A petition for
amendment shall be in writing and
shall specifically identify the record
for which amendment is sought.

(2) The petition shall state, in detail,
the reasons why the petitioner believes
the record, or the objectionable portion
thereof, is not accurate, relevant, time-
ly or complete. Copies of documents or
evidence relied upon in support of these
reasons shall be submitted with the pe-
tition.

(3) The petition shall state, specifi-
cally and in detail, the changes sought
in the record. If the changes involve re-
writing the record or portions thereof
or involve adding new language to the
record, the petition shall propose spe-
cific language to implement the
changes.

[48 FR 56585, Dec. 22, 1983]

§ 2.72 Petitions for amendment: Proc-
essing and initial decision.

(a) Decisions on petitions. In reviewing
a record in response to a petition for
amendment, the accuracy, relevance,
timeliness and completeness of the
record shall be assessed against the cri-
teria set out in § 2.48. In addition, per-
sonnel records shall be assessed against
the criteria for determining record
quality published in the Federal Per-
sonnel Manual and the Departmental
Manual addition thereto.

(b) Authority to decide. An initial deci-
sion on a petition for amendment may
be made only by the system manager
responsible for the system of records
containing the challenged record. If the
system manager declines to amend the
record as requested, the bureau Pri-
vacy Act officer for the bureau which
maintains the system must concur in
the decision, provided, however, that
the head of a bureau may, in writing,
require (1) that the decision be made by
the bureau Privacy Act officer and/or
(2) that the bureau head’s own concur-
rence in the decision be obtained.

(c) Acknowledgement of receipt. Unless
processing of a petition is completed
within ten (10) working days, the re-
ceipt of the petition for amendment
shall be acknowledged in writing by
the system manager to whom it is di-
rected.

(d) Inadequate petitions. (1) If a peti-
tion does not meet the requirements of
§ 2.71, the petitioner shall be so advised
and shall be told what additional infor-
mation must be submitted to meet the
requirements of § 2.71.

(2) If the petitioner fails to submit
the additional information within a
reasonable time, the petition may be
rejected. The rejection shall be in writ-
ing and shall meet the requirements of
paragraph (e) of this section.

(e) Form of decision. (1) A decision on
a petition for amendment shall be in
writing and shall state concisely the
basis for the decision.

(2) If the petition for amendment is
rejected, in whole or part, the peti-
tioner shall be informed in a written
response which shall:

(i) State concisely the basis for the
decision.

(ii) Advise the petitioner that the re-
jection may be appealed to the Assist-
ant Secretary—Policy, Budget and Ad-
ministration by writing to the Privacy
Act Officer, Office of the Assistant Sec-
retary—Policy, Budget and Adminis-
tration, U.S. Department of the Inte-
rior, Washington, DC 20240.

(iii) State that the appeal must be re-
ceived by the foregoing official within
twenty (20) working days of the deci-
sion.

(3) If the petition for amendment in-
volves Department employee records
which fall under the jurisdiction of the
Office of Personnel Management and is
rejected, in whole or part, the peti-
tioner shall be informed in a written
response which shall:

(i) State concisely the basis for the
decision.

(ii) Advise the petitioner that an ap-
peal of the rejection may be made pur-
suant to 5 CFR 297.306 only to the As-
sistant Director for Workforce Infor-
mation, Personnel Systems and Over-
sight Group, Office of Personnel Man-
agement, 1900 E Street NW., Washing-
ton, DC 20415.

(4) Copies of rejections of petitions
for amendment made pursuant to para-
graphs (e)(2) and (e)(3) of this section
will be provided to the Departmental
and Bureau Privacy Act Officers.

(f) Implementation of initial decision. If
a petition for amendment is accepted,
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in whole or part, the bureau maintain-
ing the record shall:

(1) Correct the record accordingly
and,

(2) Where an accounting of disclo-
sures has been made pursuant to § 2.57,
advise all previous recipients of the
record that the correction was made
and the substance of the correction.

[40 FR 44505, Sept. 26, 1975, as amended at 48
FR 56585, Dec. 22, 1983; 53 FR 3750, Feb. 9,
1988]]

§ 2.73 Petitions for amendments: Time
limits for processing.

(a) Acknowledgement of receipt. The
acknowledgement of receipt of a peti-
tion required by § 2.72(c) shall be dis-
patched not later than ten (10) working
days after receipt of the petition by the
system manager responsible for the
system containing the challenged
record, unless a decision on the peti-
tion has been previously dispatched.

(b) Decision on petition. A petition for
amendment shall be processed prompt-
ly. A determination whether to accept
or reject the petition for amendment
shall be made within thirty (30) work-
ing days after receipt of the petition by
the system manager responsible for the
system containing the challenged
record.

(c) Suspension of time limit. The thirty
(30) day time limit for a decision on a
petition shall be suspended if it is nec-
essary to notify the petitioner, pursu-
ant to § 2.72(d), that additional infor-
mation in support of the petition is re-
quired. Running of the thirty (30) day
time limit shall resume on receipt of
the additional information by the sys-
tem manager responsible for the sys-
tem containing the challenged record.

(d) Extensions of time. (1) The thirty
(30) day time limit for a decision on a
petition may be extended if the official
responsible for making a decision on
the petition determines that an exten-
sion is necessary for one of the follow-
ing reasons:

(i) A decision on the petition requires
analysis of voluminous record or
records;

(ii) Some or all of the challenged
records must be collected from facili-
ties other than the facility at which
the official responsible for making the
decision is located.

(iii) Some or all of the challenged
records are of concern to another bu-
reau of the Department or another
agency of the Federal Government
whose assistance and views are being
sought in processing the request.

(2) If the official responsible for mak-
ing a decision on the petition deter-
mines that an extension is necessary,
the official shall promptly inform the
petitioner of the extension and the
date on which a decision is expected to
be dispatched.

[40 FR 44505, Sept. 26, 1975, as amended at 48
FR 56586, Dec. 22, 1983; 53 FR 3750, Feb. 9,
1988]

§ 2.74 Petitions for amendment: Ap-
peals.

(a) Right of appeal. Except for appeals
pertaining to Office of Personnel Man-
agement records, where a petition for
amendment has been rejected in whole
or in part, the individual submitting
the petition may appeal the denial to
the Assistant Secretary—Policy, Budg-
et and Administration.

(b) Time for appeal. (1) An appeal
must be received no later than twenty
(20) working days after the date of the
decision on a petition.

(2) The Assistant Secretary—Policy,
Budget and Administration may, for
good cause shown, extend the time for
submission of an appeal if a written re-
quest for additional time is received
within twenty (20) working days of the
date of the decision on a petition.

(c) Form of appeal. (1) An appeal shall
be in writing and shall attach copies of
the initial petition and the decision on
that petition.

(2) The appeal shall contain a brief
statement of the reasons why the ap-
pellant believes the decision on the pe-
tition to have been in error.

(3) The appeal shall be addressed to
Privacy Act Officer, Office of the As-
sistant Secretary—Policy, Budget and
Administration, U.S. Department of
the Interior, Washington, DC 20240.

[40 FR 44505, Sept. 26, 1975, as amended at 47
FR 38328, Aug. 31, 1982; 53 FR 3750, Feb. 9,
1988]

§ 2.75 Petitions for amendment: Action
on appeals.

(a) Authority. Appeals from decisions
on initial petitions for amendment
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shall be decided for the Department by
the Assistant Secretary—Policy, Budg-
et and Administration or an official
designated by the Assistant Secretary,
after consultation with the Solicitor.

(b) Time limit. (1) A final determina-
tion on any appeal shall be made with-
in thirty (30) working days after re-
ceipt of the appeal.

(2) The thirty (30) day period for deci-
sion on an appeal may be extended, for
good cause shown, by the Secretary of
the Interior. If the thirty (30) day pe-
riod is extended, the individual submit-
ting the appeal shall be notified of the
extension and of the date on which a
determination on the appeal is ex-
pected to be dispatched.

(c) Form of decision. (1) The final de-
termination on an appeal shall be in
writing and shall state the basis for the
determination.

(2) If the determination upholds, in
whole or part, the initial decision re-
jecting the petition for amendment,
the determination shall also advise the
individual submitting the appeal:

(i) Of his or her right to file a concise
statement of the reasons for disagree-
ing with the decision of the agency;

(ii) Of the procedure established by
§ 2.77 for the filing of the statement of
disagreement;

(iii) That the statement which is
filed will be made available to anyone
to whom the record is subsequently
disclosed together with, at the discre-
tion of the Department, a brief state-
ment by the Department summarizing
its reasons for refusing to amend the
record;

(iv) That prior recipients of the chal-
lenged record will be provided a copy of
any statement of dispute to the extent
that an accounting of disclosure was
maintained; and

(v) Of his or her right to seek judicial
review of the Department’s refusal to
amend the record.

(3) If the determination reverses, in
whole or in part, the initial decision re-
jecting the petition for amendment,
the system manager responsible for the
system containing the challenged
record shall be directed to:

(i) Amend the challenged record ac-
cordingly; and

(ii) If an accounting of disclosures
has been made, advise all previous re-

cipients of the record of the amend-
ment and its substance.

[40 FR 44505, Sept. 26, 1975, as amended at 48
FR 56586, Dec. 22, 1983; 53 FR 3750, Feb. 9,
1988]

§ 2.76 [Reserved]

§ 2.77 Statements of disagreement.
(a) Filing of statement. If the deter-

mination of the Assistant Secretary—
Policy, Budget and Administration
under § 2.75 rejects in whole or part, a
petition for amendment, the individual
submitting the petition may file with
the system manager for the system
containing the challenged record a con-
cise written statement setting forth
the reasons for disagreement with the
determination of the Department.

(b) Disclosure of statements. In any dis-
closure of a record containing informa-
tion about which an individual has
filed a statement of disagreement
under this section which occurs after
the filing of the statement, the dis-
puted portion of the record will be
clearly noted and the recipient shall be
provided copies of the statement of dis-
agreement. If appropriate, a concise
statement of the reasons of the Depart-
ment for not making the requested
amendments may also be provided to
the recipient.

(c) Maintenance of statements. System
managers shall develop procedures to
assure that statements of disagreement
filed with them shall be maintained in
such a way as to assure dissemination
of the statements to recipients of the
records to which the statements per-
tain.

[48 FR 56586, Dec. 22, 1983]

§ 2.78 [Reserved]

§ 2.79 Exemptions.
(a) Criminal law enforcement records

exempt under 5 U.S.C. 552a(j)(2). Pursu-
ant to 5 U.S.C 552a(j)(2) the following
systems of records have been exempted
from all of the provisions of 5 U.S.C.
552a and the regulations in the subpart
except paragraphs (b), (c) (1) and (2),
(e)(4) (A) through (F), (e) (6), (7), (9),
(10), and (11), and (i) of 5 U.S.C. 552a
and the portions of the regulations in
this subpart implementing these para-
graphs:
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(1) Investigative Case File System,
Interior/FWS–20.

(2) Law Enforcement Services Sys-
tem, Interior/BIA–18.

(3) Law Enforcement Statistical Re-
porting System, Interior/NPS–19.

(4) Investigative Records, Interior/Of-
fice of Inspector General—2.

(b) Law enforcement records exempt
under 5 U.S.C. 552a(k)(2). Pursuant to 5
U.S.C. 552a(k)(2), the following systems
of records have been exempted from
paragraphs (c)(3), (d), (e)(1), (e)(4) (G),
(H), and (I), and (f) of 5 U.S.C. 552a and
the provisions of the regulations in
this subpart implementing these para-
graphs:

(1) Investigative Records, Interior/Of-
fice of Inspector General—2.

(2) Permits System, Interior/FWS–21.
(3) Criminal Case Investigation Sys-

tem, Interior/BLM–18.
(4) Civil Trespass Case Investiga-

tions, Interior/BLM–19.
(5) Employee Conduct Investigations,

Interior/BLM–20.
(6)–(7) [Reserved]
(8) Employee Financial Irregular-

ities, Interior/NPS–17.
(9) Trespass Cases, Interior/Reclama-

tion–37.
(10) Litigation, Appeal and Case Files

System, Interior/Office of the Solici-
tor–1 to the extent that it consists of
investigatory material compiled for
law enforcement purposes.

(11) Endangered Species Licenses
System, Interior/FWS–19.

(12) Investigative Case File, Interior/
FWS–20.

(13) Timber Cutting and Trespass
Claims Files, Interior/BIA–24.

(c) Investigatory records exempt
under 5 U.S.C. 552a(k)(5), the following
systems of records have been exempted
from subsections (c)(3), (d), (e)(1), (e)(4)
(G), (H), and (I) and (f) of 5 U.S.C. 552a
and the provisions of the regulations in
this subpart implementing these sub-
sections:

(1) [Reserved]
(2) National Research Council Grants

Program, Interior/GS–9
(3) Committee Management Files, In-

terior/Office of the Secretary—68.

(5 U.S.C. 301, 552a and 5 U.S.C. app. sections
9(a)(1)(D) and 9(b); 5 U.S.C. 301, 552, and 552a;
31 U.S.C. 483a; and 43 U.S.C. 1460)

[40 FR 44505, Sept. 26, 1975, as amended at 40
FR 54790, Nov. 26, 1975; 47 FR 38328, Aug. 31,
1982; 48 FR 37412, Aug. 18, 1983; 48 FR 56586,
Dec. 22, 1983; 49 FR 6907, Feb. 24, 1984]

Subpart E—Compulsory Process
and Testimony of Employees

§ 2.80 Compulsory process.

(a) If the production of any record of
the Department is sought by compul-
sory process and if it is determined in
accordance with the provisions of § 2.13
that the record should not be disclosed,
the person making such determination
shall immediately report the matter to
the Solicitor. The person to whom the
compulsory process is directed shall
appear in answer to the process and re-
spectfully decline to produce the
record on the ground that the disclo-
sure, pending the receipt of instruc-
tions from the Secretary of the Inte-
rior, is prohibited by the regulations in
this subpart.

(b) The solicitor of the Department of
the Interior is authorized to exercise
all of the authority of the Secretary of
the Interior under this section.

§ 2.82 Testimony of employees.

(a) An officer or employee of the De-
partment shall not testify in any judi-
cial or administrative proceeding con-
cerning matters related to the business
of the Government without the permis-
sion of the head of the bureau, or his
designee, or of the Secretary of the In-
terior, or his designee. If the head of a
bureau or his designee, concludes that
permission should be withheld, he shall
report the matter immediately to the
Solicitor for a determination, and the
officer or employee shall appear in an-
swer to process and respectfully decline
to testify, pending the receipt of in-
structions from the Secretary, on the
ground that testimony is prohibited by
the regulations in this part. Pending
instructions from the Secretary or his
designee, an officer or employee in the
Office of the Secretary shall follow the
same procedure.

(b) Any person (including a public
agency) wishing an officer or employee
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of the Department to testify in a judi-
cial or administrative proceeding con-
cerning a matter related to the busi-
ness of the Government may be re-
quired to submit a statement setting
forth the interest of the litigant and
the information with respect to which
the testimony of the officer or em-
ployee of the Department is desired,
before permission to testify will be
granted under this section.

(c) The Solicitor of the Department
of the Interior is authorized to exercise
all of the authority of the Secretary of
the Interior under this section.

APPENDIX A TO PART 2—FEES

The following uniform fee schedule is ap-
plicable to all constituent units of the De-
partment. It states the fees to be charged to
members of the public for services performed
in searching for, reviewing and duplicating
requested records in connection with FOIA
requests made under subpart B of this part
and to services performed in making docu-
ments available for inspection and copying
under subpart A of this part. The duplicating
fees stated in the schedule are also applica-
ble to duplicating of records in response to
requests made under the Privacy Act. The
schedule also states the fee to be charged for
certification of documents.

(1) Copies, basic fee. For copies of docu-
ments reproduced on a standard office copy-
ing machine in sizes to 81⁄2′′ x 14′′, the charge
will be $0.13 per page.

Examples: For one copy of a three-page doc-
ument, the fee would be $0.39. For two copies
of a three-page document, the fee would be
$0.78. For one copy of a 60-page document,
the fee would be $7.80.

(2) Copies, documents requiring special han-
dling. For copies of documents which require
special handling because of their age, size,
etc., cost will be based on direct costs of re-
producing the materials.

(3)–(4) [Reserved]
(5) Searches. For each quarter hour, or por-

tion thereof, spent by clerical personnel in
manual searches to locate requested records:
$2.30. For each quarter hour, or portion
thereof, spent by professional or managerial
personnel in manual searches to locate re-
quested records because the search cannot be
performed by clerical personnel: $4.65.

Search time for which fees may be charged
includes all time spent looking for material
that is responsive to a request, including
line-by-line or page-by-page search to deter-
mine whether a record is responsive, even if
the search fails to locate records or the
records located are determined to be exempt
from disclosure. Searches will be conducted
in the most efficient and least expensive

manner, so as to minimize costs for both the
agency and the requester. Line-by-line or
page-by-page identification should not be
necessary if it is clear on the face of a docu-
ment that it is covered by a request.

(6) Review of records. For each quarter hour,
or portion thereof, spent by clerical person-
nel in reviewing records: $2.30. For each
quarter hour, or portion thereof, spent by
professional or managerial personnel in re-
viewing records: $4.65.

Review is the examination of documents
located in response to a commercial use re-
quest to determine whether any portion of
any document located is permitted to be
withheld and the subsequent processing of
documents for disclosure by excising exempt
material or otherwise preparing them for re-
lease. Review does not include time spent in
resolving general legal or policy issues re-
garding the application of exemptions.

(7) [Reserved]
(8) Certification. For each certificate of ver-

ification attached to authenticated copies of
records furnished to the public the charge
will be $0.25.

(9) [Reserved]
(10) Computerized records. Charges for serv-

ices in processing requests for records main-
tained in computerized form will be cal-
culated in accordance with the following cri-
teria:

(a) Costs for processing a data request will
be calculated using the same standard direct
costs charged to other users of the facility,
and/or as specified in the user’s manual or
handbook published by the computer center
in which the work will be performed.

(b) An itemized listing of operations re-
quired to process the job will be prepared
(i.e., time for central processing unit, input/
output, remote terminal, storage, plotters,
printing, tape/disc mounting, etc.) with re-
lated associated costs applicable to each op-
eration.

(c) Material costs (i.e., paper, disks, tape,
etc.) will be calculated using the latest ac-
quisition price paid by the facility.

(d) ADP facility managers must assure
that all cost estimates are accurate, and if
challenged, be prepared to substantiate that
the rates are not higher than those charged
to other users of the facility for similar
work. Upon request, itemized listings of op-
erations and associated costs for processing
the job may be furnished to members of the
public.

(e) Requesters entitled to two hours of free
search time under 43 CFR 2.20(e) shall not be
charged for that portion of a computer
search that equals two hours of the salary of
the operator performing the search.

(11) Postage/mailing costs. Mailing charges
may be added for services (such as express
mail) that exceed the cost of first class post-
age.

(12)–(13) [Reserved]
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(14) Other services. When a response to a re-
quest requires services or materials other
than those described in this schedule, the di-
rect cost of such services or materials to the
Government may be charged, but only if the
requester has been notified of such cost be-
fore it is incurred.

(15) Effective date. This schedule applies to
all requestes made under the Freedom of In-
formation Act and Privacy Act after Decem-
ber 30, 1987.

[52 FR 45592, Nov. 30, 1987]

APPENDIX B TO PART 2—BUREAUS AND
OFFICES OF THE DEPARTMENT OF THE
INTERIOR

1. Bureaus and Offices of the Department of
the Interior. (The address for all bureaus and
offices, unless otherwise indicated, is U.S.
Department of the Interior, Washington, DC
20240.)

Secretary of the Interior, Office of the Sec-
retary

Office of Administrtative Services (for Office
of the Secretary components)

Assistant Secretary, Territorial and Inter-
national Affairs

Commissioner, Bureau of Indian Affairs
Director, U.S. Fish and Wildlife Service
Director, National Park Service, P.O. Box

37127, Washington, DC, 20013–7127
Commissioner, Bureau of Reclamation
Director, Bureau of Land Management
Director, Minerals Management Service
Director, Bureau of Mines, Columbia Plaza,

2401 E Street NW., Washington, DC 20241
Director, Geological Survey, The National

Center, Reston, VA 22092
Director, Office of Surface Mining Reclama-

tion and Enforcement
Director, Office of Hearings and Appeals, 4015

Wilson Blvd., Arlington, VA 22203
Inspector General, Office of Inspector Gen-

eral
Solicitor, Office of the Solicitor

2. Freedom of Information Officers of the De-
partment of the Interior. (The address for all
Freedom of Information Officers, unless oth-
erwise indicated, is U.S. Department of the
Interior, Washington, DC 20240.)

Director, Office of Administrative Services
(for Office of the Secretary components),
U.S. Department of the Interior

Director, Office of Administration, Bureau of
Indian Affairs

Freedom of Information Act Officer, Bureau
of Land Management

Assistant Director, Finance and Manage-
ment, Bureau of Mines, Columbia Plaza,
2401 E Street NW., Washington, DC 20241

Freedom of Information Act Officer, Bureau
of Reclamation

Chief, Division of Media Information, Na-
tional Park Service

Chief, Regulatory Development and Issues
Management, Office of Surface Mining
Reclamation and Enforcement

Chief, Directives Management Branch, Pol-
icy and Directives Management, U.S. Fish
and Wildlife Service,

Chief, Paperwork Management Unit, U.S.
Geological Survey, The National Center,
Reston, VA 22092

Freedom of Information Act Officer, Min-
erals Management Service, 12203 Sunrise
Valley Drive, Reston, VA 22091

Information Officer, Office of Inspector Gen-
eral

3. Office of Hearings and Appeals—Field Of-
fices:

Administrative Law Judge, 710 Locust St.,
Federal Building, Suite 116, Knoxville, TN
37902

Administrative Law Judges, 6432 Federal
Bldg., Salt Lake City, UT 84138

Administrative Law Judge, 2901 N. Central
Ave., Suite 955, Phoenix, AZ 85012–2739

Administrative Law Judge, 2020 Hurley Way,
Suite 150, Sacramento, CA 95825

Administrative Law Judges, Bishop Henry
Whipple Federal Building, 1 Federal Drive,
rooms 674 and 688, Fort Snelling, MN 55111

Administrative Law Judge, 1700 Louisiana
N.E., Suite 220, Albuquerque, NM 87110

Administrative Law Judge, 215 Dean A.
McGee Ave., room 507, Oklahoma City, OK
73102

Administrative Law Judge (Indian Probate),
Federal Bldg. & Courthouse, 515 9th St.,
Suite 201, Rapid City, SD 57701

Administrative Law Judge (Indian Probate),
Federal Bldg. & Courthouse, Rm. 3329, 316
N. 26th St., Billings, MT 59101

4. Office of the Solicitor— Field Offices.

Regional Solicitors

Regional Solicitor, U.S. Department of the
Interior, 701 C Street, Anchorage, AK 99513

Regional Solicitor, U.S. Department of the
Interior, Room E–2753, 2800 Cottage Way,
Sacramento, CA 95825

Regional Solicitor, U.S. Department of the
Interior, P.O. Box 25007, Denver Federal
Center, Denver, CO 80225

Regional Solicitor, U.S. Department of the
Interior, Richard B. Russell Federal Build-
ing, 75 Spring Street, SW., Suite 1328, At-
lanta, GA 30303

Regional Solicitor, U.S. Department of the
Interior, Suite 612, One Gateway Center,
Newton Corner, MA 02158

Regional Solicitor, U.S. Department of the
Interior, Room 3068, Page Belcher Federal
Building, 333 West 4th Street, Tulsa, OK
74103

Regional Solicitor, U.S. Department of the
Interior, Lloyd 500 Building, Suite 607, 500
N.E. Multnomah, Portland, OR 97232
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Regional Solicitor, U.S. Department of the
Interior, Suite 6201, Federal Building, 125
South State Street, Salt Lake City, UT
84138

Field Solicitors

Field Solicitor, U.S. Department of the Inte-
rior, Suite 150, 505 North Second St., Phoe-
nix, AZ 85004

Field Solicitor, U.S. Department of the Inte-
rior, P.O. Box M, Window Rock, AZ 86515

Field Solicitor, U.S. Department of the Inte-
rior, Box 36064, 450 Golden Gate Avenue,
Room 14126, San Francisco, CA 94102

Field Solicitor, U.S. Department of the Inte-
rior, Box 020, Federal Building, U.S. Court-
house, 550 West Fort Street, Boise, ID 83724

Field Solicitor, U.S. Department of the Inte-
rior, 686 Federal Building, Twin Cities, MN
55111

Field Solicitor, U.S. Department of the Inte-
rior, Room 5431, Federal Building, 316 N.
26th Street, Billings, MT 59101

Field Solicitor, U.S. Department of the Inte-
rior, P.O. Box 1042, Santa Fe, NM 87504

Field Solicitor, U.S. Department of the Inte-
rior, Osage Agency, Grandview Avenue,
Pawhuska, OK 74056

Field Solicitor, U.S. Department of the Inte-
rior, Suite 502J, U.S. Post Office and
Courthouse, Pittsburgh, PA 15219

Field Solicitor, U.S. Department of the Inte-
rior, P.O. Box 15006, Knoxville, TN 37901

Field Solicitor, U.S. Department of the Inte-
rior, 1100 South Fillmore, Amarillo, TX
79101

Field Solicitor, U.S. Department of the Inte-
rior, 603 Morris Street, 2nd Floor, Charles-
ton, WV 25301.

[52 FR 45593, Nov. 30, 1987, as amended at 53
FR 16128, May 5, 1988; 58 FR 48973, Sept. 21,
1993]

PART 3—PRESERVATION OF
AMERICAN ANTIQUITIES

Sec.
3.1 Jurisdiction.
3.2 Limitation on permits granted.
3.3 Permits; to whom granted.
3.4 No exclusive permits granted.
3.5 Application.
3.6 Time limit of permits granted.
3.7 Permit to become void.
3.8 Applications referred for recommenda-

tion.
3.9 Form and reference of permit.
3.10 Reports.
3.11 Restoration of lands.
3.12 Termination.
3.13 Report of field officer.
3.14 Examinations by field officer.
3.15 Persons who may apprehend or cause to

be arrested.

3.16 Seizure.
3.17 Preservation of collection.

AUTHORITY: Secs. 3, 4, 34 Stat. 225, as
amended; 16 U.S.C. 432.

SOURCE: 19 FR 8838, Dec. 23, 1954, unless
otherwise noted.

§ 3.1 Jurisdiction.
Jurisdiction over ruins, archeological

sites, historic and prehistoric monu-
ments and structures, objects of antiq-
uity, historic landmarks, and other ob-
jects of historic and scientific interest,
shall be exercised under the act by the
respective Departments as follows:

(a) By the Secretary of Agriculture
over lands within the exterior limits of
forest reserves;

(b) By the Secretary of the Army
over lands within the exterior limits of
military reservations;

(c) By the Secretary of the Interior
over all other lands owned or con-
trolled by the Government of the Unit-
ed States, Provided, The Secretaries of
the Army and Agriculture may by
agreement cooperate with the Sec-
retary of the Interior in the super-
vision of such monuments and objects
covered by the Act of June 8, 1906 (34
Stat. 225; 16 U.S.C. 431—433), as may be
located on lands near or adjacent to
forest reserves and military reserva-
tions, respectively.

§ 3.2 Limitation on permits granted.
No permit for the removal of any an-

cient monument or structure which
can be permanently preserved under
the control of the United States in
situ, and remain an object of interest,
shall be granted.

§ 3.3 Permits; to whom granted.
Permits for the examination of ruins,

the excavation of archeological sites,
and the gathering of objects of antiq-
uity will be granted, by the respective
Secretaries having jurisdiction, to rep-
utable museums, universities, colleges,
or other recognized scientific or edu-
cational institutions, or to their duly
authorized agents.

§ 3.4 No exclusive permits granted.
No exclusive permits shall be granted

for a larger area than the applicant can
reasonably be expected to explore fully
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and systematically within the time
limit named in the permit.

§ 3.5 Application.

Each application for a permit should
be filed with the Secretary having ju-
risdiction, and must be accompanied by
a definite outline of the proposed work,
indicating the name of the institution
making the request, the date proposed
for beginning the field work, the length
of time proposed to be devoted to it,
and the person who will have imme-
diate charge of the work. The applica-
tion must also contain an exact state-
ment of the character of the work,
whether examination, excavation, or
gathering, and the public museum in
which the collections made under the
permit are to be permanently pre-
served. The application must be accom-
panied by a sketch plan or description
of the particular site or area to be ex-
amined, excavated, or searched, so defi-
nite that it can be located on the map
with reasonable accuracy.

§ 3.6 Time limit of permits granted.

No permit will be granted for a pe-
riod of more than 3 years, but if the
work has been diligently prosecuted
under the permit, the time may be ex-
tended for proper cause upon applica-
tion.

§ 3.7 Permit to become void.

Failure to begin work under a permit
within 6 months after it is granted, or
failure to diligently prosecute such
work after it has been begun, shall
make the permit void without any
order or proceeding by the Secretary
having jurisdiction.

§ 3.8 Applications referred for rec-
ommendation.

Applications for permits shall be re-
ferred to the Smithsonian Institution
for recommendation.

§ 3.9 Form and reference of permit.

Every permit shall be in writing and
copies shall be transmitted to the
Smithsonian Institution and the field
officer in charge of the land involved.
The permittee will be furnished with a
copy of the regulations in this part.

§ 3.10 Reports.

At the close of each season’s field
work the permittee shall report in du-
plicate to the Smithsonian Institution,
in such form as its secretary may pre-
scribe, and shall prepare in duplicate a
catalogue of the collections and of the
photographs made during the season,
indicating therein such material, if
any, as may be available for exchange.

§ 3.11 Restoration of lands.

Institutions and persons receiving
permits for excavation shall, after the
completion of the work, restore the
lands upon which they have worked to
their customary condition, to the sat-
isfaction of the field officer in charge.

§ 3.12 Termination.

All permits shall be terminable at
the discretion of the Secretary having
jurisdiction.

§ 3.13 Report of field officer.

The field officer in charge of land
owned or controlled by the Govern-
ment of the United States shall, from
time to time, inquire and report as to
the existence, on or near such lands, of
ruins and archaeological sites, historic
or prehistoric ruins or monuments, ob-
jects of antiquity, historic landmarks,
historic and prehistoric structures, and
other objects of historic or scientific
interest.

§ 3.14 Examinations by field officer.

The field officer in charge may at all
times examine the permit of any per-
son or institution claiming privileges
granted in accordance with the act and
this part, and may fully examine all
work done under such permit.

§ 3.15 Persons who may apprehend or
cause to be arrested.

All persons duly authorized by the
Secretaries of Agriculture, Army and
Interior may apprehend or cause to be
arrested, as provided in the Act of Feb-
ruary 6, 1905 (33 Stat. 700) any person or
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persons who appropriate, excavate, in-
jure, or destroy any historic or pre-
historic ruin or monument, or any ob-
ject of antiquity on lands under the su-
pervision of the Secretaries of Agri-
culture, Army, and Interior, respec-
tively.

§ 3.16 Seizure.

Any object of antiquity taken, or col-
lection made, on lands owned or con-
trolled by the United States, without a
permit, as prescribed by the act and
this part, or there taken or made, con-
trary to the terms of the permit, or
contrary to the act and this part, may
be seized wherever found and at any
time, by the proper field officer or by
any person duly authorized by the Sec-
retary having jurisdiction, and dis-
posed of as the Secretary shall deter-
mine, by deposit in the proper national
depository or otherwise.

§ 3.17 Preservation of collection.

Every collection made under the au-
thority of the act and of this part shall
be preserved in the public museum des-
ignated in the permit and shall be ac-
cessible to the public. No such collec-
tion shall be removed from such public
museum without the written authority
of the Secretary of the Smithsonian In-
stitution, and then only to another
public museum, where it shall be acces-
sible to the public; and when any pub-
lic museum, which is a depository of
any collection made under the provi-
sions of the act and this part, shall
cease to exist, every such collection in
such public museum shall thereupon
revert to the national collections and
be placed in the proper national deposi-
tory.

PART 4—DEPARTMENT HEARINGS
AND APPEALS PROCEDURES

Subpart A—General; Office of Hearings
and Appeals

Sec.
4.1 Scope of authority; applicable regula-

tions.
4.2 Membership of appeals boards; decisions,

functions of Chief Judges.
4.3 Representation before appeals boards.
4.4 Public records; locations of field offices.
4.5 Power of the Secretary and Director.

Subpart B—General Rules Relating to
Procedures and Practice

4.20 Purpose.
4.21 General provisions.
4.22 Documents.
4.23 Transcript of hearings.
4.24 Basis of decision.
4.25 Oral argument.
4.26 Subpoena power and witness provisions

generally.
4.27 Standards of conduct.
4.28 Interlocutory appeals.
4.29 Remands from courts.
4.30 Information required by forms.
4.31 Request for limiting disclosure of con-

fidential information.

Subpart C—Special Rules of Practice Be-
fore the Interior Board of Contract Ap-
peals

4.100 General rules and guidelines.

PREHEARING PROCEDURE RULES

4.101 Who may appeal.
4.102 Appeals—how taken.
4.103 Forwarding and docketing of appeals.
4.104 Preparation, organization, transmit-

tal, and status of appeal file.
4.105 Dismissal for lack of jurisdiction.
4.106 Representation and appearances.
4.107 Pleadings.
4.108 Amendments of pleadings or record.
4.109 Hearing—election.
4.110 Prehearing briefs.
4.111 Prehearing or presubmission con-

ference.
4.112 Submission without a hearing.
4.113 Optional small claims (expedited) and

accelerated procedures. (See § 4.100(a)(2).)
4.114 Settling of the record.
4.115 Discovery—depositions.
4.116 Interrogatories to parties; inspection

of documents; admission of facts.
4.117 Service of papers.

HEARING PROCEDURE RULES

4.118 Hearings—where and when held.
4.119 Notice of hearings.
4.120 Subpoenas. (See § 4.100(a)(2).)
4.121 Unexcused absence of a party.
4.122 Nature of hearings.
4.123 Examination of witnesses.
4.124 Submission of briefs.

POSTHEARING PROCEDURE RULES

4.125 Decisions.
4.126 Motions for reconsideration.
4.127 Dismissals.
4.128 Remands from courts.

APPENDIX I TO SUBPART C—SUGGESTED FORM
OF NOTICE OF APPEAL
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Subpart D—Rules Applicable in Indian
Affairs Hearings and Appeals

DETERMINATION OF HEIRS AND APPROVAL OF

WILLS, EXCEPT AS TO MEMBERS OF THE FIVE

CIVILIZED TRIBES AND OSAGE INDIANS; TRIB-
AL PURCHASES OF INTERESTS UNDER SPE-
CIAL STATUTES

SCOPE OF REGULATIONS; DEFINITIONS; GENERAL

AUTHORITY OF ADMINISTRATIVE LAW JUDGES

4.200 Scope of regulations.
4.201 Definitions.
4.202 General authority of administrative

law judges.

DETERMINATION OF HEIRS; APPROVAL OF

WILLS; SETTLEMENT OF INDIAN TRUST ES-
TATES

4.203 Determination as to nonexistent per-
sons and other irregularities of allot-
ments.

4.204 Presumption of death.
4.205 Escheat.
4.206 Determinations of nationality or citi-

zenship and status affecting character of
land titles.

4.207 Compromise settlement.
4.208 Renunciation of interest.

COMMENCEMENT OF PROBATE PROCEEDINGS

4.210 Commencement of probate.
4.211 Notice.
4.212 Contents of notice.

DEPOSITIONS, DISCOVERY, AND PREHEARING

CONFERENCE

4.220 Production of documents for inspec-
tion and copying.

4.221 Depositions.
4.222 Written interrogatories; admission of

facts and documents.
4.223 Objections to and limitations on pro-

duction of documents, depositions, and
interrogatories.

4.224 Failure to comply with orders.
4.225 Prehearing conference.

HEARINGS

4.230 Administrative law judge; authority
and duties.

4.231 Hearings.
4.232 Evidence; form and admissibility.
4.233 Proof of wills, codicils, and revoca-

tions.
4.234 Witnesses, interpreters, and fees.
4.235 Supplemental hearings.
4.236 Record.

DECISIONS

4.240 Decision of administrative law judge
and notice thereof.

4.241 Rehearing.
4.242 Reopening.

CLAIMS

4.250 Filing and proof of creditor claims;
limitations.

4.251 Priority of claims.
4.252 Property subject to claims.

WILLS

4.260 Making; review as to form; revocation.
4.261 Anti-lapse provisions.
4.262 Felonious taking of testator’s life.

CUSTODY AND DISTRIBUTION OF ESTATES

4.270 Custody and control of trust estates.
4.271 Summary distribution.
4.272 Omitted property.
4.273 Improperly included property.
4.274 Distribution of estates.

MISCELLANEOUS

4.281 Claims for attorney fees.
4.282 Guardians for incompetents.

TRIBAL PURCHASE OF INTERESTS UNDER

SPECIAL STATUTES

4.300 Authority and scope.
4.301 Appraisal report.
4.302 Conclusion of probate and tribal exer-

cise of statutory option.
4.303 Notice by surviving spouse to reserve

a life estate.
4.304 Rehearing.
4.305 Hearing.
4.306 Time for payment.
4.307 Title.
4.308 Disposition of income.

GENERAL RULES APPLICABLE TO PROCEEDINGS

ON APPEAL BEFORE THE INTERIOR BOARD OF

INDIAN APPEALS

4.310 Documents.
4.311 Briefs on appeal.
4.312 Decisions.
4.313 Amicus Curiae; intervention; joinder

motions.
4.314 Exhaustion of administrative rem-

edies.
4.315 Reconsideration.
4.316 Remands from courts.
4.317 Standards of conduct.
4.318 Scope of review.

APPEALS TO THE BOARD OF INDIAN APPEALS IN

PROBATE MATTERS

4.320 Who may appeal.
4.321 Notice of transmittal of record on ap-

peal.
4.322 Docketing.
4.323 Disposition of the record.
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APPEALS TO THE BOARD OF INDIAN APPEALS
FROM ADMINISTRATIVE ACTIONS OF OFFI-
CIALS OF THE BUREAU OF INDIAN AFFAIRS:
ADMINISTRATIVE REVIEW IN OTHER INDIAN
MATTERS NOT RELATING TO PROBATE PRO-
CEEDINGS

4.330 Scope.
4.331 Who may appeal.
4.332 Appeal to the Board; how taken; man-

datory time for filing; preparation assist-
ance; requirement for bond.

4.333 Service of notice of appeal.
4.334 Extensions of time.
4.335 Preparation and transmittal of record

by official of the Bureau of Indian Af-
fairs.

4.336 Docketing.
4.337 Action by the Board.
4.338 Submission by administrative law

judge of proposed findings, conclusions
and recommended decision.

4.339 Exceptions or comments regarding
recommended decision by administrative
law judge.

4.340 Disposition of the record.

WHITE EARTH RESERVATION LAND SETTLE-
MENT ACT OF 1985; AUTHORITY OF ADMINIS-
TRATIVE JUDGES; DETERMINATIONS OF THE
HEIRS OF PERSONS WHO DIED ENTITLED TO
COMPENSATION

4.350 Authority and scope.
4.351 Commencement of the determination

process.
4.352 Determination of administrative judge

and notice thereof.
4.353 Record.
4.354 Reconsideration or rehearing.
4.355 Omitted compensation.
4.356 Appeals.
4.357 Guardians for minors and

incompetents.

Subpart E—Special Rules Applicable to
Public Land Hearings and Appeals

APPEALS PROCEDURES

APPEALS PROCEDURES; GENERAL

4.400 Definitions.
4.401 Documents.
4.402 Summary dismissal.
4.403 Finality of decision; reconsideration.

APPEALS TO THE BOARD OF LAND APPEALS

4.410 Who may appeal.
4.411 Appeal; how taken, mandatory time

limit.
4.412 Statement of reasons, statement of

standing, written arguments, briefs.
4.413 Service of notice of appeal and of

other documents.
4.414 Answers.

ACTIONS BY BOARD OF LAND APPEALS

4.415 Request for hearings on appeals in-

volving questions of fact.

HEARINGS PROCEDURES

HEARINGS PROCEDURES; GENERAL

4.420 Applicability of general rules.
4.421 Definitions.
4.422 Documents.
4.423 Subpoena power and witness provi-

sions.

HEARINGS ON APPEALS INVOLVING QUESTIONS
OF FACT

4.430 Prehearing conferences.
4.431 Fixing of place and date for hearing;

notice.
4.432 Postponements.
4.433 Authority of the administrative law

judge.
4.434 Conduct of hearing.
4.435 Evidence.
4.436 Reporter’s fees.
4.437 Copies of transcript.
4.438 Summary of evidence.
4.439 Action by administrative law judge.

CONTEST AND PROTEST PROCEEDINGS

4.450 Private contests and protests.
4.450–1 By whom private contest may be ini-

tiated.
4.450–2 Protests.
4.450–3 Initiation of contest.
4.450–4 Complaints.
4.450–5 Service.
4.450–6 Answer to complaint.
4.450–7 Action by manager.
4.450–8 Amendment of answer.
4.451 Government contests.
4.451–1 How initiated.
4.451–2 Proceeds in Government contests.
4.452 Proceedings before the administrative

law judge.
4.452–1 Prehearing conferences.
4.452–2 Notice of hearing.
4.452–3 Postponements.
4.452–4 Authority of administrative law

judge.
4.452–5 Conduct of hearing.
4.452–6 Evidence.
4.452–7 Reporter’s fees.
4.452–8 Findings and conclusions; decision

by administrative law judge; submission
to Board for decision.

4.452–9 Appeal to Board.

GRAZING PROCEEDURES (INSIDE AND OUTSIDE
GRAZING DISTRICTS)

4.470 Appeal to administrative law judge;
motion to dismiss.

4.471 Time and place of hearing; notice; in-
tervenors.

4.472 Authority of administrative law judge.
4.473 Service.
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4.474 Conduct of hearing; reporter’s fees;
transcript.

4.475 Findings of fact and decision by ad-
ministrative law judge: Notice; submis-
sion to Board of Land Appeals for deci-
sion.

4.476 Appeals to the Board of Land Appeals.
4.477 Effect of decision suspended during ap-

peal.
4.478 Conditions of decision action.

Subpart F—Implementation of the Equal
Access to Justice Act in Agency Pro-
ceedings

GENERAL PROVISIONS

4.601 Purpose of these rules.
4.602 Definitions.
4.603 Proceedings covered.
4.604 Applicability to Department of the In-

terior proceedings.
4.605 Eligibility of applicants.
4.606 Standards for awards.
4.607 Allowable fees and expenses.

INFORMATION REQUIRED FROM APPLICANTS

4.608 Contents of application.
4.609 Net worth exhibit.
4.610 Documentation of fees and expenses.
4.611 Time for submission of application.

PROCEDURES FOR CONSIDERING APPLICATIONS

4.612 Filing and service of documents.
4.613 Answer to application.
4.614 Settlement.
4.615 Extensions of time and further pro-

ceedings.
4.616 Decision on application.
4.617 Appeals Board review.
4.618 Judicial review.
4.619 Payment of award.

Subpart G—Special Rules Applicable to
Other Appeals and Hearings

4.700 Who may appeal.
4.701 Notice of appeal.
4.702 Transmittal of appeal file.
4.703 Pleadings.
4.704 Decisions on appeals.

Subpart H [Reserved]

Subpart I—Special Procedural Rules Appli-
cable to Practice and Procedure for
Hearings, Decisions, and Administra-
tive Review Under Part 17 of This Title—
Nondiscrimination in Federally Assisted
Programs of the Department of the In-
terior—Effectuation of Title VI of the
Civil Rights Act of 1964

GENERAL

4.800 Scope and construction of rules.
4.801 Suspension of rules.

4.802 Definitions.
4.803 Computation of time.
4.804 Extensions of time.
4.805 Reduction of time to file documents.

DESIGNATION AND RESPONSIBILITIES OF
ADMINISTRATIVE LAW JUDGE

4.806 Designation.
4.807 Authority and responsibilities.

APPEARANCE AND PRACTICE

4.808 Participation by a party.
4.809 Determination of parties.
4.810 Complainants not parties.
4.811 Determination and participation of

amici.

FORM AND FILING OF DOCUMENTS

4.812 Form.
4.813 Filing and service.
4.814 Certificate of service.

PROCEDURES

4.815 How proceedings are commenced.
4.816 Notice of hearing and response there-

to.
4.817 Notice of opportunity to request a

hearing and response thereto.
4.818 Answer.
4.819 Amendment of notice or answer.
4.820 Consolidated or joint hearings.
4.821 Motions.
4.822 Disposition of motions.
4.823 Interlocutory appeals.
4.824 Exhibits.
4.825 Admissions as to facts and documents.
4.826 Discovery.
4.827 Depositions.
4.828 Use of depositions at hearing.
4.829 Interrogatories to parties.
4.830 Production of documents and things

and entry upon land for inspection and
other purposes.

4.831 Sanctions.
4.832 Consultation and advice.

PREHEARING

4.833 Prehearing conferences.

HEARING

4.834 Purpose.
4.835 Evidence.
4.836 Official notice.
4.837 Testimony.
4.838 Objections.
4.839 Exceptions.
4.840 Offer of proof.
4.841 Official transcript.

POSTHEARING PROCEDURES

4.842 Proposed findings of fact and conclu-
sions of law.

4.843 Record for decision.
4.844 Notification of right to file exceptions.
4.845 Final review by Secretary.
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Subparts J–K [Reserved]

Subpart L—Special Rules Applicable to
Surface Coal Mining Hearings and Ap-
peals

GENERAL PROVISIONS

4.1100 Definitions.
4.1101 Jurisdiction of the Board.
4.1102 Construction.
4.1103 Eligibility to practice.
4.1104 General rules relating to procedure

and practice.
4.1105 Parties.
4.1106 Hearing sites.
4.1107 Filing of documents.
4.1108 Form of documents.
4.1109 Service.
4.1110 Intervention.
4.1111 Voluntary dismissal.
4.1112 Motions.
4.1113 Consolidation of proceedings.
4.1114 Advancement of proceedings.
4.1115 Waiver of right to hearing.
4.1116 Status of notices of violation and or-

ders of cessation pending review by the
Office of Hearings and Appeals.

EVIDENTIARY HEARINGS

4.1120 Presiding officers.
4.1121 Powers of administrative law judges.
4.1122 Conduct of administrative law judges.
4.1123 Notice of hearing.
4.1124 Certification of interlocutory ruling.
4.1125 Summary decision.
4.1126 Proposed findings of fact and conclu-

sions of law.
4.1127 Initial orders and decisions.
4.1128 Effect of initial order or decision.
4.1129 Certification of record.

DISCOVERY

4.1130 Discovery methods.
4.1131 Time for discovery.
4.1132 Scope of discovery.
4.1133 Sequence and timing of discovery.
4.1134 Supplementation of responses.
4.1135 Motion to compel discovery.
4.1136 Failure to comply with orders com-

pelling discovery.
4.1137 Depositions upon oral examination or

upon written questions.
4.1138 Use of depositions.
4.1139 Written interrogatories to parties.
4.1140 Production of documents and things

and entry upon land for inspection and
other purposes.

4.1141 Admissions.

PETITIONS FOR REVIEW OF PROPOSED
ASSESSMENTS OF CIVIL PENALTIES

4.1150 Who may file.
4.1151 Time for filing.
4.1152 Contents of petition; payment re-

quired.

4.1153 Answer.
4.1154 Review of waiver determination.
4.1155 Burdens of proof in civil penalty pro-

ceedings.
4.1156 Summary disposition.
4.1157 Determination by administrative law

judge.
4.1158 Appeals.

REVIEW OF SECTION 521 NOTICES OF VIOLATION
AND ORDERS OF CESSATION

4.1160 Scope.
4.1161 Who may file.
4.1162 Time for filing.
4.1163 Effect of failure to file.
4.1164 Contents of application.
4.1165 Answer.
4.1166 Contents of answer.
4.1167 Notice of hearing.
4.1168 Amendments to pleadings.
4.1169 Failure to state a claim.
4.1170 Related notices or orders.
4.1171 Burden of proof in review of section

521 notices or orders.

EXPEDITED REVIEW OF SECTION 521(A)(2) OR
521(A)(3) ORDERS OF CESSATION

4.1180 Purpose.
4.1181 Who may file.
4.1182 Where to file.
4.1183 Time for filing.
4.1184 Contents of application.
4.1185 Computation of time for decision.
4.1186 Waiver of the 30-day decision require-

ment.
4.1187 Procedure if 30-day decision require-

ment is not waived.

PROCEEDINGS FOR SUSPENSION OR REVOCATION
OF PERMITS UNDER SECTION 521(a)(4) OF THE
ACT

4.1190 Initiation of proceedings.
4.1191 Answer.
4.1192 Contents of answer.
4.1193 Burden of proof in suspension or rev-

ocation proceedings.
4.1194 Determination by the administrative

law judge.
4.1195 Summary disposition.
4.1196 Appeals.

APPLICATIONS FOR REVIEW OF ALLEGED DIS-
CRIMINATORY ACTS UNDER SECTION 703 OF
THE ACT

4.1200 Filing of the application for review
with the Office of Hearings and Appeals.

4.1201 Request for scheduling of a hearing.
4.1202 Response to request for the schedul-

ing of a hearing.
4.1203 Application for temporary relief from

alleged discriminatory acts.
4.1204 Determination by administrative law

judge.
4.1205 Appeals.
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APPLICATIONS FOR TEMPORARY RELIEF

4.1260 Scope.
4.1261 When to file.
4.1262 Where to file.
4.1263 Contents of application.
4.1264 Response to application.
4.1265 Determination on application con-

cerning a notice of violation issued pur-
suant to section 521(a)(3) of the Act.

4.1266 Determination on application con-
cerning an order of cessation issued pur-
suant to section 521(a)(2) or section
521(a)(3) of the Act.

4.1267 Appeals.

APPEALS TO THE BOARD FROM DECISIONS OR

ORDERS OF ADMINISTRATIVE LAW JUDGES

4.1270 Petition for discretionary review of a
proposed civil penalty.

4.1271 Notice of appeal.
4.1272 Interlocutory appeals.
4.1273 Briefs.
4.1274 Remand.
4.1275 Final decisions.
4.1276 Reconsideration.

APPEALS TO THE BOARD FROM DECISIONS OF

THE OFFICE OF SURFACE MINING

4.1280 Scope.
4.1281 Who may appeal.
4.1282 Appeals; how taken.
4.1283 Service.
4.1284 Answer.
4.1285 Summary dismissal.
4.1286 Request for hearings.

PETITIONS FOR AWARD OF COSTS AND

EXPENSES UNDER SECTION 525(e) OF THE ACT

4.1290 Who may file.
4.1291 Where to file; time for filing.
4.1292 Contents of petition.
4.1293 Answer.
4.1294 Who may receive an award.
4.1295 Awards.
4.1296 Appeals.

PETITIONS FOR REVIEW OF PROPOSED INDIVID-
UAL CIVIL PENALTY ASSESSMENTS UNDER

SECTION 518(f) OF THE ACT

4.1300 Scope.
4.1301 Who may file.
4.1302 Time for filing.
4.1303 Contents and service of petition.
4.1304 Answer, motion, or statement of

OSM.
4.1305 Amendment of petition.
4.1306 Notice of hearing.
4.1307 Elements; burdens of proof.
4.1308 Decision by administrative law judge.
4.1309 Petition for discretionary review.

REQUEST FOR HEARING ON A PRELIMINARY
FINDING CONCERNING A DEMONSTRATED PAT-
TERN OF WILLFUL VIOLATIONS UNDER SEC-
TION 510(C) OF THE ACT, 30 U.S.C. 1260(C)
(FEDERAL PROGRAM; FEDERAL LANDS PRO-
GRAM; FEDERAL PROGRAM FOR INDIAN
LANDS)

4.1350 Scope.
4.1351 Preliminary finding by OSMRE.
4.1352 Who may file; where to file; when to

file.
4.1353 Contents of request.
4.1354 Determination by the administrative

law judge.
4.1355 Burden of proof.
4.1356 Appeals.

REQUEST FOR REVIEW OF APPROVAL OR DIS-
APPROVAL OF APPLICATIONS FOR NEW PER-
MITS, PERMIT REVISIONS, PERMIT RENEW-
ALS, THE TRANSFER, ASSIGNMENT OR SALE
OF RIGHTS GRANTED UNDER PERMIT (FED-
ERAL PROGRAM; FEDERAL LANDS PROGRAM;
FEDERAL PROGRAM FOR INDIAN LANDS) AND
FOR COAL EXPLORATION PERMITS (FEDERAL
PROGRAM)

4.1360 Scope.
4.1361 Who may file.
4.1362 Where to file; when to file.
4.1363 Contents of request; amendment of

request; responses.
4.1364 Time for hearing; notice of hearing;

extension of time for hearing.
4.1365 Status of decision pending adminis-

trative review.
4.1366 Burdens of proof.
4.1367 Request for temporary relief.
4.1368 Determination by the Administrative

Law Judge.
4.1369 Petitions for discretionary review; ju-

dicial review.

REVIEW OF DECISIONS OF THE OFFICE OF SUR-
FACE MINING SUSPENDING OR RESCINDING
IMPROVIDENTLY ISSUED PERMITS

4.1370 Scope.
4.1371 Who may file, where to file, when to

file.
4.1372 Contents of request for review, re-

sponse to request, amendment of request.
4.1373 Hearing.
4.1374 Burdens of proof.
4.1375 Time for initial decision.
4.1376 Petition for temporary relief from no-

tice of suspension or notice of proposed
suspension and rescission; appeals from
decisions granting or denying temporary
relief.

4.1377 Petition for discretionary review of
initial decision.

REVIEW OF OFFICE OF SURFACE MINING WRIT-
TEN DECISIONS CONCERNING OWNERSHIP AND
CONTROL

4.1380 Scope.
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4.1381 Who may file; when to file; where to
file.

4.1382 Contents of request for review; re-
sponse to request; amendment of request.

4.1383 Hearing.
4.1384 Burdens of proof.
4.1385 Time for initial decision.
4.1386 Petition for temporary relief from de-

cision; appeals from decisions granting
or denying temporary relief.

4.1387 Petition for discretionary review of
initial decisions.

REQUEST FOR REVIEW OF OSM DETERMINA-
TIONS OF ISSUES UNDER 30 CFR PART 761
(FEDERAL PROGRAM; FEDERAL LANDS PRO-
GRAM; FEDERAL PROGRAM FOR INDIAN
LANDS)

4.1390 Scope.
4.1391 Who may file; where to file; when to

file; filing of administrative record.
4.1392 Contents of request; amendment of

request; responses.
4.1393 Status of decision pending adminis-

trative review.
4.1394 Burden of proof.

Subpart M—Special Procedural Rules Ap-
plicable to Appeals of Decisions Made
Under OMB Circular A–76

4.1600 Purpose and nature of the appeal
process.

4.1601 Basis for appeal.
4.1602 Who may appeal under this proce-

dure.
4.1603 Appeal period.
4.1604 Method of filing an appeal.
4.1605 Action by the Office of Hearings and

Appeals.
4.1606 Department representation.
4.1607 Processing the appeal.
4.1608 Oral presentations.
4.1609 Multiple appeals.
4.1610 Decision of the appeals official.

AUTHORITY: R.S. 2478, as amended, 43
U.S.C. sec. 1201, unless otherwise noted.

SOURCE: 36 FR 7186, Apr. 15, 1971, unless
otherwise noted.

Subpart A—General; Office of
Hearings and Appeals

§ 4.1 Scope of authority; applicable
regulations.

The Office of Hearings and Appeals,
headed by a Director, is an authorized
representative of the Secretary for the
purpose of hearing, considering and de-
termining, as fully and finally as might
the Secretary, matters within the ju-
risdiction of the Department involving
hearings, and appeals and other review

functions of the Secretary. Principal
components of the Office include:

(a) A Hearings Division comprised of
administrative law judges who are au-
thorized to conduct hearings in cases
required by law to be conducted pursu-
ant to 5 U.S.C. 554, and hearings in
other cases arising under statutes and
regulations of the Department, includ-
ing rule making hearings, and

(b) Appeals Boards, shown below,
with administrative jurisdiction and
special procedural rules as indicated.
General rules applicable to all types of
proceedings are set forth in subpart B
of this part. Therefore, for information
as to applicable rules, reference should
be made to the special rules in the sub-
part relating to the particular type of
proceeding, as indicated, and to the
general rules in subpart B of this part.
Wherever there is any conflict between
one of the general rules in subpart B of
this part and a special rule in another
subpart applicable to a particular type
of proceeding, the special rule will gov-
ern. Reference should be made also to
the governing laws, substantive regula-
tions and policies of the Department
relating to the proceeding. In addition,
reference should be made to part 1 of
this subtitle which regulates practice
before the Department of the Interior.

(1) Board of Contract Appeals. The
Board considers and decides finally for
the Department appeals to the head of
the Department from findings of fact
or decisions by contracting officers of
any bureau or office of the Depart-
ment, wherever situated, or any field
installation thereof, and orders and
conducts hearings as necessary. Special
regulations applicable to proceedings
before the Board are contained in sub-
part C of this part.

(2) Board of Indian Appeals. The Board
decides finally for the Department ap-
peals to the head of the Department
pertaining to:

(i) Administrative actions of officials
of the Bureau of Indian Affairs, issued
under 25 CFR chapter I, except as lim-
ited in 25 CFR chapter I or § 4.330 of
this part, and

(ii) Orders and decisions of Adminis-
trative Law Judges in Indian probate
matters other than those involving es-
tates of the Five Civilized Tribes of In-
dians. The Board also decides such
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other matters pertaining to Indians as
are referred to it by the Secretary, the
Director of the Office of Hearings and
Appeals, or the Assistant Secretary-In-
dian Affairs for exercise of review au-
thority of the Secretary. Special regu-
lations applicable to proceedings before
the Board are contained in subpart D of
this part.

(3) Board of Land Appeals. The Board
decides finally for the Department ap-
peals to the head of the Department
from decisions rendered by Depart-
mental officials relating to: (i) The use
and disposition of public lands and
their resources, including land selec-
tions arising under the Alaska Native
Claims Settlement Act, as amended;
(ii) the use and disposition of mineral
resources in certain acquired lands of
the United States and in the sub-
merged lands of the Outer Continental
Shelf; and (iii) the conduct of surface
coal mining under the Surface Mining
Control and Reclamation Act of 1977.
Special procedures for hearings, ap-
peals and contests in public land cases
are contained in subpart E of this part;
special procedures for hearings and ap-
peals under the Surface Mining Control
and Reclamation Act of 1977 are con-
tained in subpart L of this part.

(4) Ad Hoc Board of Appeals. Appeals
to the head of the Department which
do not lie within the appellate review
jursidiction of an established Appeals
Board and which are not specifically
excepted in the general delegation of
authority to the Director may be con-
sidered and ruled upon by the Director
or by Ad Hoc Boards of Appeals ap-
pointed by the Director to consider the
particular appeals and to issue deci-
sions thereon, deciding finally for the
Department all questions of fact and
law necessary for the complete adju-
dication of the issues. Jurisdiction of
the Boards would include, but not be
limited to, the appellate and review au-
thority of the Secretary referred to in
parts 13, 21, and 230 of this title, and in
36 CFR parts 8 and 20. Special regula-
tions applicable to proceedings in such
cases are contained in subpart G of this
part.

(Sec. 525, Surface Mining Control and Rec-
lamation Act of 1977, 30 U.S.C. 1275, and sec.

301, Administrative Procedure Act, 5 U.S.C.
301)

[36 FR 7186, Apr. 15, 1971, as amended at 40
FR 33172, Aug. 6, 1975; 47 FR 26392, June 18,
1982; 49 FR 7565, Mar. 1, 1984; 54 FR 6485, Feb.
10, 1989; 61 FR 47434, Sept. 9, 1996; 61 FR 49976,
Sept. 24, 1996]

§ 4.2 Membership of appeals boards;
decisions, functions of Chief
Judges.

(a) The Appeals Boards consist of reg-
ular members, who are hereby des-
ignated Administrative Judges, one of
whom is designated as Chief Adminis-
trative Judge, the Director as an ex
officio member, and alternate members
who may serve, when necessary, in
place of or in addition to regular mem-
bers. The Chief Administrative Judge
of an Appeals Board may direct that an
appeal may be decided by a panel of
any two Administrative Judges of the
Board, but if they are unable to agree
upon a decision, the Chief Administra-
tive Judge may assign one or more ad-
ditional Administrative Judges of the
Board to consider the appeal. The con-
currence of a majority of the Board Ad-
ministrative Judges who consider an
appeal shall be sufficient for a decision.

(b) Decisions of the Board must be in
writing and signed by not less than a
majority of the Administrative Judges
who considered the appeal. The Direc-
tor, being an ex officio member, may
participate in the consideration of any
appeal and sign the resulting decision.

(c) The Chief Administrative Judge
of an Appeals Board shall be respon-
sible for the internal management and
administration of the Board, and the
Chief Administrative Judge is author-
ized to act on behalf of the Board in
conducting correspondence and in car-
rying out such other duties as may be
necessary in the conduct of routine
business of the Board.

[39 FR 7931, Mar. 1, 1974]

§ 4.3 Representation before appeals
boards.

(a) Appearances generally. Representa-
tion of parties in proceedings before
Appeals Boards of the Office of Hear-
ings and Appeals is governed by Part 1
of this subtitle, which regulates prac-
tice before the Department of the Inte-
rior.

VerDate 18<FEB>98 09:35 Feb 20, 1998 Jkt 174163 PO 00000 Frm 00041 Fmt 8010 Sfmt 8010 Y:\SGML\174163.TXT 174163-3



46

43 CFR Subtitle A (10–1–97 Edition)§ 4.4

(b) Representation of the Government.
Department counsel designated by the
Solicitor of the Department to rep-
resent agencies, bureaus, and offices of
the Department of the Interior in pro-
ceedings before the Office of Hearings
and Appeals, and Government counsel
for other agencies, bureaus or offices of
the Federal Government involved in
any proceeding before the Office of
Hearings and Appeals, shall represent
the Government agency in the same
manner as a private advocate rep-
resents a client.

(c) Appearances as amicus curiae. Any
person desiring to appear as amicus cu-
riae in any proceeding shall make
timely request stating the grounds for
such request. Permission to appear, if
granted, will be for such purposes as es-
tablished by the Director or the Ap-
peals Board in the proceeding.

§ 4.4 Public records; locations of field
offices.

Part 2 of this subtitle prescribes the
rules governing availability of the pub-
lic records of the Office of Hearings and
Appeals. It includes a list of the field
offices of the Office of Hearings and
Appeals and their locations.

§ 4.5 Power of the Secretary and Direc-
tor.

(a) Secretary. Nothing in this part
shall be construed to deprive the Sec-
retary of any power conferred upon
him by law. The authority reserved to
the Secretary includes, but is not lim-
ited to:

(1) The authority to take jurisdiction
at any stage of any case before any em-
ployee or employees of the Depart-
ment, including any administrative
law judge or board of the Office, except
a case before the Board of Contract Ap-
peals which is subject to the Contract
Disputes Act of 1978, and render the
final decision in the matter after hold-
ing such hearing as may be required by
law; and

(2) The authority to review any deci-
sion of any employee or employees of
the Department, including any admin-
istrative law judge or board of the Of-
fice, or to direct any such employee or
employees to reconsider a decision, ex-
cept a decision by the Board of Con-

tract Appeals which is subject to the
Contract Disputes Act of 1978.

(b) The Director. Except for cases or
decisions subject to the Contract Dis-
putes Act of 1978, the Director, pursu-
ant to his delegated authority from the
Secretary, may assume jurisdiction of
any case before any board of the Office
or review any decision of any board of
the Office or direct reconsideration of
any decision by any board of the Office.

(c) Exercise of reserved power. If the
Secretary or Director assumes jurisdic-
tion of a case or reviews a decision, the
parties and the appropriate Depart-
mental personnel will be advised in
writing of such action, the administra-
tive record will be requested, and, after
the review process is completed, a writ-
ten decision will be issued.

[50 FR 43705, Oct. 29, 1985, as amended at 52
FR 46355, Dec. 7, 1987; 52 FR 47097, Dec. 11,
1987]

Subpart B—General Rules Relating
to Procedures and Practice

§ 4.20 Purpose.

In the interest of establishing and
maintaining uniformity to the extent
feasible, this subpart sets forth general
rules applicable to all types of proceed-
ings before the Hearings Division and
the several Appeals Boards of the Of-
fice of Hearings and Appeals.

§ 4.21 General provisions.

(a) Effect of decision pending appeal.
Except as otherwise provided by law or
other pertinent regulation:

(1) A decision will not be effective
during the time in which a person ad-
versely affected may file a notice of ap-
peal; when the public interest requires,
however, the Director or an Appeals
Board may provide that a decision, or
any part of a decision, shall be in full
force and effective immediately;

(2) A decision will become effective
on the day after the expiration of the
time during which a person adversely
affected may file a notice of appeal un-
less a petition for a stay pending ap-
peal is filed together with a timely no-
tice of appeal; a petition for a stay may
be filed only by a party who may prop-
erly maintain an appeal;
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(3) A decision, or that portion of a de-
cision, for which a stay is not granted
will become effective immediately
after the Director or an Appeals Board
denies or partially denies the petition
for a stay, or fails to act on the peti-
tion within the time specified in para-
graph (b)(4) of this section.

(b) Standards and procedures for ob-
taining a stay. Except as otherwise pro-
vided by law or other pertinent regula-
tion:

(1) A petition for a stay of a decision
pending appeal shall show sufficient
justification based on the following
standards:

(i) The relative harm to the parties if
the stay is granted or denied,

(ii) The likelihood of the appellant’s
success on the merits,

(iii) The likelihood of immediate and
irreparable harm if the stay is not
granted, and

(iv) Whether the public interest fa-
vors granting the stay;

(2) The appellant requesting the stay
bears the burden of proof to dem-
onstrate that a stay should be granted;

(3) The appellant shall serve a copy of
its notice of appeal and petition for a
stay on each party named in the deci-
sion from which the appeal is taken,
and on the Director or the Appeals
Board to which the appeal is taken, at
the same time such documents are
served on the appropriate officer of the
Department; any party, including the
officer who made the decision being ap-
pealed, may file a response to the stay
petition within 10 days after service;
failure to file a response shall not re-
sult in a default on the question of
whether a stay should be granted; serv-
ice shall be made by delivering copies
personally or by sending them by reg-
istered or certified mail, return receipt
requested;

(4) The Director or an Appeals Board
shall grant or deny a petition for a
stay pending appeal, either in whole or
in part, on the basis of the factors list-
ed in paragraph (b)(1) of this section,
within 45 calendar days of the expira-
tion of the time for filing a notice of
appeal;

(c) Exhaustion of administrative rem-
edies. No decision which at the time of
its rendition is subject to appeal to the
Director or an Appeals Board shall be

considered final so as to be agency ac-
tion subject to judicial review under 5
U.S.C. 704, unless a petition for a stay
of decision has been timely filed and
the decision being appealed has been
made effective in the manner provided
in paragraphs (a)(3) or (b)(4) of this sec-
tion or a decision has been made effec-
tive pending appeal pursuant to para-
graph (a)(1) of this section or pursuant
to other pertinent regulation.

(d) Finality of decision. No further ap-
peal will lie in the Department from a
decision of the Director or an Appeals
Board of the Office of Hearings and Ap-
peals. Unless otherwise provided by
regulation, reconsideration of a deci-
sion may be granted only in extraor-
dinary circumstances where, in the
judgment of the Director or an Appeals
Board, sufficient reason appears there-
for. Requests for reconsideration must
be filed promptly, or within the time
required by the regulations relating to
the particular type of proceeding con-
cerned, and must state with particular-
ity the error claimed. The filing and
pendency of a request for reconsider-
ation shall not operate to stay the ef-
fectiveness of the decision involved un-
less so ordered by the Director or an
Appeals Board. A request for reconsid-
eration need not be filed to exhaust ad-
ministrative remedies.

[36 FR 7186, Apr. 15, 1971, as amended at 58
FR 4942, Jan. 19, 1993]

§ 4.22 Documents.
(a) Filing of documents. A document is

filed in the Office where the filing is re-
quired only when the document is re-
ceived in that office during the office
hours when filing is permitted and the
document is received by a person au-
thorized to receive it.

(b) Service generally. A copy of each
document filed in a proceeding before
the Office of Hearings and Appeals
must be served by the filing party on
the other party or parties in the case,
except as otherwise provided by § 4.31.
In all cases where a party is rep-
resented by an attorney, such attorney
will be recognized as fully controlling
the case on behalf of his/her client, and
service of any document relating to the
proceeding shall be made upon such at-
torney in addition to any other service
specifically required by law or by order

VerDate 18<FEB>98 09:35 Feb 20, 1998 Jkt 174163 PO 00000 Frm 00043 Fmt 8010 Sfmt 8010 Y:\SGML\174163.TXT 174163-3



48

43 CFR Subtitle A (10–1–97 Edition)§ 4.23

of a presiding official or an appeals
board. Where a party is represented by
more than one attorney, service upon
one of the attorneys shall be sufficient.

(c) Retention of documents. All docu-
ments, books, records, papers, etc., re-
ceived in evidence in a hearing or sub-
mitted for the record in any proceeding
before the Office of Hearings and Ap-
peals will be retained with the official
record of the proceedings. However, the
withdrawal of original documents may
be permitted while the case is pending
upon the submission of true copies in
lieu thereof. When a decision has be-
come final, an appeals board in its dis-
cretion may, upon request and after
notice to the other party or parties,
permit the withdrawal of original ex-
hibits or any part thereof by the party
entitled thereto. The substitution of
true copies of exhibits or any part
thereof may be required by the Board
in its discretion as a condition of
granting permission for such with-
drawal. Transcripts of testimony and/
or documents received or reviewed pur-
suant to § 4.31 of these rules shall be
sealed against disclosure to unauthor-
ized persons and retained with the offi-
cial record, subject to the withdrawal
and substitution provisions hereof.

(d) Record address. Every person who
files a document for the record in con-
nection with any proceeding before the
Office of Hearings and Appeals shall at
the time of his initial filing in the mat-
ter state his address. Thereafter he
must promptly inform the office in
which the matter is pending of any
change in address, giving the docket or
other appropriate numbers of all mat-
ters in which he has made such a filing.
The successors of such person shall
likewise promptly inform such office of
their interest in the matters and state
their addresses. If a person fails to fur-
nish a record address as required here-
in, he will not be entitled to notice in
connection with the proceedings.

(e) Computation of time for filing and
service. Except as otherwise provided by
law, in computing any period of time
prescribed for filing and serving a doc-
ument, the day upon which the deci-
sion or document to be appealed from
or answered was served or the day of
any other event after which the des-
ignated period of time begins to run is

not to be included. The last day of the
period so computed is to be included,
unless it is a Saturday, Sunday, Fed-
eral legal holiday, or other nonbusiness
day, in which event the period runs
until the end of the next day which is
not a Saturday, Sunday, Federal legal
holiday, or other nonbusiness day.
When the time prescribed or allowed is
7 days or less, intermediate Saturdays,
Sundays, Federal legal holidays and
other nonbusiness days shall be ex-
cluded in the computation.

(f) Extensions of time. (1) The time for
filing or serving any document may be
extended by the Appeals Board or other
officer before whom the proceeding is
pending, except for the time for filing a
notice of appeal and except where such
extension is contrary to law or regula-
tion.

(2) A request for an extension of time
must be filed within the time allowed
for the filing or serving of the docu-
ment and must be filed in the same of-
fice in which the document in connec-
tion with which the extension is re-
quested must be filed.

[36 FR 7186, Apr. 15, 1971, as amended at 53
FR 49660, Dec. 9, 1988]

§ 4.23 Transcript of hearings.
Hearings will be recorded verbatim

and transcripts thereof shall be made
when requested by interested parties,
costs of transcripts to be borne by the
requesting parties. Fees for transcripts
prepared from recordings by Office of
Hearings and Appeals employees will
be at rates which cover the cost of
manpower, machine use and materials,
plus 25 percent, adjusted to the nearest
5 cents. If the reporting is done pursu-
ant to a contract between the reporter
and the Department of the Interior
Agency or office which is involved in
the proceeding, or the Office of Hear-
ings and Appeals, fees for transcripts
will be at rates established by the con-
tract.

§ 4.24 Basis of decision.
(a) Record. (1) The record of a hearing

shall consist of the transcript of testi-
mony or summary of testimony and ex-
hibits together with all papers and re-
quests filed in the hearing.

(2) If a hearing has been held on an
appeal pursuant to instructions of an
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Appeals Board, this record shall be the
sole basis for decision insofar as the re-
ferred issues of fact are involved except
to the extent that official notice may
be taken of a fact as provided in para-
graph (b) of this section.

(3) Where a hearing has been held in
other proceedings, the record made
shall be the sole basis for decision ex-
cept to the extent that official notice
may be taken of a fact as provided in
paragraph (b) of this section.

(4) In any case, no decision after a
hearing or on appeal shall be based
upon any record, statement, file, or
similar document which is not open to
inspection by the parties to the hear-
ing or appeal, except for documents or
other evidence received or reviewed
pursuant to § 4.31(d).

(b) Official notice. Official notice may
be taken of the public records of the
Department of the Interior and of any
matter of which the courts may take
judicial notice.

[36 FR 7186, Apr. 15, 1971, as amended at 53
FR 49660, Dec. 9, 1988]

§ 4.25 Oral argument.
The Director or an Appeals Board

may, in their discretion, grant an op-
portunity for oral argument.

§ 4.26 Subpoena power and witness
provisions generally.

(a) Compulsory attendance of witnesses.
The administrative law judge, on his
own motion, or on written application
of a party, is authorized to issue sub-
poenas requiring the attendance of wit-
nesses at hearings to be held before
him or at the taking of depositions to
be held before himself or other officers.
Subpoenas will be issued on a form ap-
proved by the Director. A subpoena
may be served by any person who is not
a party and is not less than 18 years of
age, and the original subpoena bearing
a certificate of service shall be filed
with the administrative law judge. A
witness may be required to attend a
deposition or hearing at a place not
more than 100 miles from the place of
service.

(b) Application for subpoena. Where
the file has not yet been transmitted to
the administrative law judge, the ap-
plication for a subpoena may be filed in
the office of the officer who made the

decision appealed from, or in the office
of the Bureau of Land Management in
which the complaint was filed, in
which cases such offices will forward
the application to the examiner.

(c) Fees payable to witnesses. (1) Wit-
nesses subpoenaed by any party shall
be paid the same fees and mileage as
are paid for like service in the District
Courts of the United States. The wit-
ness fees and mileage shall be paid by
the party at whose instance the wit-
ness appears.

(2) Any witness who attends any
hearing or the taking of any deposition
at the request of any party to the con-
troversy without having been subpoe-
naed to do so shall be entitled to the
same mileage and attendance fees, to
be paid by such party, to which he
would have been entitled if he had been
first duly subpoenaed as a witness on
behalf of such party. This paragraph
does not apply to Government employ-
ees who are called as witnesses by the
Government.

§ 4.27 Standards of conduct.
(a) Inquiries. All inquiries with re-

spect to any matter pending before the
Office of Hearings and Appeals shall be
directed to the Director, the Chief Ad-
ministrative Law Judge, or the Chair-
man of the appropriate Board.

(b) Ex parte communication—(1) Prohi-
bition. Except to the extent required for
the disposition of ex parte matters as
authorized by law, there shall be no
communication concerning the merits
of a proceeding between any party to
the proceeding or any person interested
in the proceeding or any representative
of a party or interested person and any
Office personnel involved or who may
reasonably be expected to become in-
volved in the decisionmaking process
on that proceeding, unless the commu-
nication, if oral, is made in the pres-
ence of all other parties or their rep-
resentatives, or, if written, is furnished
to all other parties. Proceedings in-
clude cases pending before the Office,
rulemakings amending this Part 4 that
might affect a pending case, requests
for reconsideration or review by the Di-
rector, and any other related action
pending before the Office. The terms
‘‘interested person’’ and ‘‘person inter-
ested in the proceeding’’ include any
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individual or other person with an in-
terest in the agency proceeding that is
greater than the interest that the pub-
lic as a whole may have. This regula-
tion does not prohibit communications
concerning case status or advice con-
cerning compliance with procedural re-
quirements unless the area of inquiry
is in fact an area of controversy in the
proceeding. Any oral communication
made in violation of this regulation
shall be reduced to writing in a memo-
randum to the file by the person re-
ceiving the communication and shall
be included in the record. Any written
communication made in violation of
this regulation shall be included in the
record. In proceedings other than infor-
mal rulemakings copies of the memo-
randum or communication shall be pro-
vided to all parties, who shall be given
an opportunity to respond in writing.

(2) Sanctions. The administrative law
judge, board, or Director who has re-
sponsibility for the matter with re-
spect to which a prohibited commu-
nication has been knowingly made may
impose appropriate sanctions on the of-
fending person or persons, which may
include requiring an offending party to
show cause why its claim, motion, or
interest should not be dismissed, de-
nied, or otherwise adversely affected;
disciplining offending Office personnel
pursuant to the Department’s stand-
ards of conduct (43 CFR part 20); and
invoking such sanctions against other
offending persons as may be appro-
priate under the circumstances.

(c) Disqualification. An administrative
law judge or Board member shall with-
draw from a case if he deems himself
disqualified under the recognized can-
ons of judicial ethics. If, prior to a de-
cision of an administrative law judge
or an Appeals Board, there is filed in
good faith by a party an affidavit of
personal bias or disqualification with
substantiating facts, and the adminis-
trative law judge or Board member
concerned does not withdraw, the
Board or the Director, as appropriate,
shall determine the matter of disquali-
fication.

[36 FR 7186, Apr. 15, 1971, as amended at 50
FR 43705, Oct. 29, 1985; 53 FR 49660, Dec. 9,
1988]

§ 4.28 Interlocutory appeals.

There shall be no interlocutory ap-
peal from a ruling of an administrative
law judge unless permission is first ob-
tained from an Appeals Board and an
administrative law judge has certified
the interlocutory ruling or abused his
discretion in refusing a request to so
certify. Permission will not be granted
except upon a showing that the ruling
complained of involves a controlling
question of law and that an immediate
appeal therefrom may materially ad-
vance the final decision. An interlocu-
tory appeal shall not operate to sus-
pend the hearing unless otherwise or-
dered by the Board.

§ 4.29 Remands from courts.

Whenever any matter is remanded
from any court for further proceedings,
and to the extent the court’s directive
and time limitations will permit, the
parties shall be allowed an opportunity
to submit to the appropriate Appeals
Board, a report recommending proce-
dures to be followed in order to comply
with the court’s order. The Board will
review the reports and enter special or-
ders governing the handling of matters
remanded to it for further proceedings
by any court.

§ 4.30 Information required by forms.

Whenever a regulation of the Office
of Hearing and Appeals requires a form
approved or prescribed by the Director,
the Director may in that form require
the submission of any information
which he considers to be necessary for
the effective administration of that
regulation.

§ 4.31 Request for limiting disclosure
of confidential information.

(a) If any person submitting a docu-
ment in a proceeding under this part
claims that some or all of the informa-
tion contained in that document is ex-
empt from the mandatory public dis-
closure requirements of the Freedom of
Information Act (5 U.S.C. 552), is infor-
mation referred to in section 1905 of
title 18 of the United States Code (dis-
closure of confidential information), or
is otherwise exempt by law from public
disclosure, the person:
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(1) Must indicate in the document
that it is exempt, or contains informa-
tion which is exempt, from disclosure;

(2) Must request the presiding officer
or appeals board not to disclose such
information except to the parties to
the proceeding under the conditions
provided in paragraphs (b) and (c) of
this section, and must serve the re-
quest upon the parties to the proceed-
ing. The request shall include the fol-
lowing items:

(i) A copy of the document from
which has been deleted the information
for which the person requests non-
disclosure; if it is not practicable to
submit such copy of the document be-
cause deletion of the information
would render the document unintelli-
gible, a description of the document
may be substituted;

(ii) A statement specifying why the
information is confidential, if the in-
formation for which nondisclosure is
requested is claimed to come within
the exception in 5 U.S.C. 552(b)(4) for
trade secrets and commercial or finan-
cial information:

(iii) A statement specifying the jus-
tification for nondisclosure, if the in-
formation for which nondisclosure is
requested is not within the exception
in 5 U.S.C. 552(b)(4).

(b) If information is submitted in ac-
cordance with paragraph (a) of this sec-
tion, the information will not be dis-
closed except as provided in the Free-
dom of Information Act, in accordance
with part 2 of this title, or upon re-
quest from a party to the proceeding
under the restrictions stated in para-
graph (c) of this section.

(c) At any time, a party may request
the presiding officer or appeals board
to direct a person submitting informa-
tion under paragraph (a) of this section
to provide that information to the
party. The presiding officer or board
will so direct, unless paragraph (d) of
this section is applicable, if the party
requesting the information agrees
under oath in writing:

(1) Not to use or disclose the informa-
tion except in the context of the pro-
ceeding conducted pursuant to this
part; and

(2) To return all copies of the infor-
mation at the conclusion of the pro-
ceeding to the person submitting the

information under paragraph (a) of this
section.

(d) If any person submitting a docu-
ment in a proceeding under this Part
other than a hearing conducted pursu-
ant to 5 U.S.C. 554 claims that a disclo-
sure of information in that document
to another party to the proceeding is
prohibited by law, notwithstanding the
protection provided under paragraph
(c) of this section, such person:

(1) Must indicate in the original doc-
ument that it contains information of
which disclosure is prohibited;

(2) Must request that the presiding
officer or appeals board review such
evidence as a basis for its decision
without disclosing it to the other party
or parties, and serve the request upon
the parties to the proceeding. The re-
quest shall include a copy of the docu-
ment or description as required by
paragraph (a)(2)(i) of this section and
state why disclosure is prohibited, cit-
ing pertinent statutory or regulatory
authority. If the prohibition on disclo-
sure is intended to protect the interest
of a person who is not a party to the
proceeding, the party making the re-
quest must demonstrate that such per-
son refused to consent to the disclosure
of the evidence to other parties to the
proceeding.

(3) If the presiding officer or an ap-
peals board denies the request, the per-
son who made the request shall be
given an opportunity to withdraw the
evidence before it is considered by the
presiding official or board unless a
Freedom of Information Act request,
administrative appeal from the denial
of a request, or lawsuit seeking release
of the information is pending.

(e) If the person submitting a docu-
ment does not submit the copy of the
document or description required by
paragraph (a)(2)(i) or (d)(2) of this sec-
tion, the presiding officer or appeals
board may assume that there is no ob-
jection to public disclosure of the docu-
ment in its entirety.

(f) Where a decision by a presiding of-
ficer or appeals board is based in whole
or in part on evidence not included in
the public record or disclosed to all
parties, the decision shall so state,
specifying the nature of the evidence
and the provision of law under which
disclosure was denied, and the evidence
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so considered shall be retained under
seal as part of the official record.

[53 FR 49661, Dec. 9, 1988]

Subpart C—Special Rules of Prac-
tice Before the Interior Board
of Contract Appeals

AUTHORITY: 5 U.S.C. 301 and the Contract
Disputes Act of 1978 (Pub. L. 95–563, Nov. 1,
1978 (41 U.S.C. 601–613)).

SOURCE: 46 FR 57499, Nov. 24, 1981, unless
otherwise noted.

§ 4.100 General rules and guidelines.
(a) Effective date and applicability—(1)

Effective date and general applicability.
These rules shall be in effect on and
after March 1, 1979, and except as quali-
fied by the provisions of paragraphs
(a)(2) and (3) of this section, shall apply
to all appeals brought before the Inte-
rior Board of Contract Appeals.

(2) Special applicability. The rule set
forth in § 4.102(a) provides for alter-
native applicability, depending upon
whether the appeal involved is subject
to the Contract Disputes Act of 1978,
Public Law 95–563 (41 U.S.C. 601–613).
The rules set forth in §§ 4.102 (c), (d),
and (e), 4.113, and 4.120 shall apply ex-
clusively to appeals which are subject
to the Contract Disputes Act of 1978.

(3) When an appeal is subject to the
Contract Disputes Act of 1978. An appeal
shall be subject to the Contract Dis-
putes Act of 1978 if it involves a con-
tract entered into on or after March 1,
1979; or, at the election of the appel-
lant, if the appeal involves a contract
entered into before March 1, 1979, and
the contracting officer’s decision from
which the appeal is taken is dated
March 1, 1979, or thereafter.

(b) Jurisdiction for considering appeals.
The Interior Board of Contract Appeals
(referred to herein as the ‘‘Board’’)
shall consider and determine appeals
from decisions of contracting officers
relating to contracts made by (i) the
Department of the Interior or (ii) any
other executive agency when such
agency or the Administrator of the Of-
fice of Federal Procurement Policy has
duly designated the Board to decide the
appeal.

(c) Location and organization of the
Board. (1) The Board’s address is 4015

Wilson Boulevard, Arlington, Virginia
22203. Its telephone number is (703) 235–
3813.

(2) The Board consists of a Chairman,
Vice Chairman, and other members all
of whom are attorneys at law duly li-
censed by a State, Commonwealth,
Territory, or the District of Columbia.
In general, the appeals are assigned to
a panel of at least two members who
decide the cases. However, in cases of
disagreement, or unusual cir-
cumstances, a panel of three members
will be assigned to decide by a majority
vote. Board members are designated
Administrative Judges.

(d) Time extensions and computations.
(1) Where possible, procedural actions
should be taken in less time than the
maximum time allowed. Where appro-
priate and justified, however, exten-
sions of time will be granted. All re-
quests for extensions of time shall be
in writing.

(2) In computing any period of time,
the day of the event from which the
designated period of time begins to run
shall not be included, but the last day
of the period shall be included unless it
is a Saturday, Sunday, or a legal holi-
day, in which event the period shall
run to the end of the next business day.

(e) General guidelines—(1) Place of fil-
ings. Unless the Board otherwise di-
rects, all notices of appeal, pleadings,
and other communications shall be
filed with the Board at the address in-
dicated herein. Communications to the
Board shall be addressed to Interior
Board of Contract Appeals, 4015 Wilson
Boulevard, Arlington, Virginia 22203.

(2) Representation of parties. Whenever
in these rules reference is made to con-
tractor, appellant, contracting officer,
respondent, or parties, this shall in-
clude respective counsel for the par-
ties, as soon as appropriate notices of
appearances have been filed with the
Board. In those cases where an execu-
tive agency, other than the Depart-
ment of the Interior, has designated
the Board to adjudicate its contract
appeals, the term, ‘‘Department Coun-
sel,’’ shall mean Government Counsel
assigned to represent such agency.

(3) Interpretation of these rules. These
rules will be interpreted so as to secure
a just and inexpensive determination of
appeals without unnecessary delay.
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(4) Decisions on questions of law. When
an appeal is taken pursuant to a dis-
putes clause in a contract which limits
appeals to disputes concerning ques-
tions of fact, the Board will, neverthe-
less, consider and decide all questions
of law necessary for the complete adju-
dication of the issues.

(f) Ex parte communications. No mem-
ber of the Board or of the Board’s staff
shall entertain, nor shall any person
directly or indirectly involved in an
appeal submit to the Board or the
Board’s staff, off the record, any evi-
dence, explanation, analysis, or advice,
whether written or oral, without the
knowledge and consent of the adverse
party, regarding any matter at issue in
that appeal. This provision does not
apply to consultation among Board
members or to ex parte communica-
tions concerning the Board’s adminis-
trative functions or procedures.

(g) Sanctions. If any party fails or re-
fuses to obey an order issued by the
Board, the Board may make such order
in regard to the failure as it considers
necessary to the just and expeditious
conduct of the appeal.

[46 FR 57499, Nov. 24, 1981, as amended at 50
FR 8325, Mar. 1, 1985]

PREHEARING PROCEDURE RULES

§ 4.101 Who may appeal.
Any contractor may appeal to the

Board from decisions of contracting of-
ficers of any bureau or office of the De-
partment of the Interior, or of any
other agency with respect to which the
Board exercises contract appeals juris-
diction, on disputed questions under
contract provisions requiring the de-
termination of such appeals by the
head of the agency or his duly author-
ized representative or Board.

§ 4.102 Appeals—how taken.
(a) Notice of appeal. Notice of an ap-

peal must be in writing (a suggested
form of notice appears as appendix I to
subpart C herein following § 4.128). The
original, together with two copies, may
be filed with the Board or the contract-
ing officer from whose decision the ap-
peal is taken. The notice of appeal
must be mailed or otherwise filed with-
in 90 days from the date of receipt of
the contracting officer’s decision, if

the appeal is subject to the Contract
Disputes Act of 1978; otherwise, within
the time specified therefor in the con-
tract.

(b) Contents of notice of appeal. A no-
tice of appeal should indicate that an
appeal is thereby intended, and should
identify the contract (by number), the
Department’s bureau or office involved
in the dispute, and the decision from
which the appeal is taken. The notice
of appeal should be signed personally
by the appellant (the contractor mak-
ing the appeal), or by an authorized of-
ficer of the appellant corporation or
member of the appellant firm, or by
the contractor’s duly authorized rep-
resentative or attorney. The complaint
referred to in § 4.107 may be filed with
the notice of appeal, or the contractor
may designate the notice of appeal as a
complaint, if it otherwise fulfills the
requirements of a complaint.

(c) Failure of CO to issue decision on
claims of $50,000 or less. Where the con-
tractor has submitted a claim of $50,000
or less to the contracting officer and
has requested a written decision within
60 days from receipt of the request, and
the contracting officer has not com-
plied, the contractor may file a notice
of appeal as provided in paragraph (a)
of this section, citing the failure of the
contracting officer to issue a decision.
(See § 4.100(a)(2).)

(d) Failure of CO to issue decision on
claims in excess of $50,000. Where the
contractor has submitted a claim in ex-
cess of $50,000 to the contracting officer
and the contracting officer has failed
to issue a decision within a reasonable
time, the contractor may file a notice
of appeal as provided in paragraph (a)
of this section, citing the failure to
issue a decision. (See § 4.100(a)(2).)

(e) Optional stay of proceeding. Upon
docketing of appeals filed pursuant to
paragraphs (c) or (d) of this section, the
Board may at its option, stay further
proceedings pending issuance of a final
decision by the contracting officer
within such period of time as is deter-
mined by the Board. (See § 4.100(a)(2).)

§ 4.103 Forwarding and docketing of
appeals.

(a) Forwarding of appeal. When a no-
tice of appeal in any form has been re-
ceived by the contracting officer, he
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shall endorse thereon the date of mail-
ing (or the date of receipt, if the notice
was otherwise conveyed) and within 5
days shall forward said notice of appeal
to the Board by certified mail. He shall
also promptly notify the Department’s
Office of the Solicitor, in accordance
with instructions of the Solicitor, that
the appeal has been received in order
that a Department counsel may be ap-
pointed.

(b) Docketing of appeals. When a no-
tice of appeal in any form has been re-
ceived by the Board, it shall be dock-
eted promptly. Notice in writing of the
fact of docketing, together with a copy
of these rules, shall be mailed prompt-
ly by certified mail to the appellant.
Also, a copy of such notice, together
with a copy of the notice of appeal if
not originally filed with the contract-
ing officer, shall be mailed promptly by
certified mail to the contacting officer.
Such notice shall acknowledge receipt
of the appeal and advise appellant of
the appeal number assigned to the ap-
peal.

§ 4.104 Preparation, organization,
transmittal, and status of appeal
file.

(a) Preparation and transmittal of ap-
peal file. Following receipt of a notice
of appeal, or advice that an appeal has
been docketed, the contracting officer
shall promptly, and in any event with-
in 30 days, compile and transmit to the
Board the appeal file which shall con-
sist of copies of all documents perti-
nent to the appeal. Within the same
time period the contracting officer
shall also prepare and transmit a copy
of the appeal file to the Department
counsel and a copy to the appellant or
appellant’s counsel. (However, the obli-
gations of this subparagraph are sub-
ject to the provisions of paragraph (e)
of this section.)

(b) Composition of appeal file. The ap-
peal file shall include the following:

(1) The findings of fact and decision
from which the appeal is taken, and
the letter or letters or other docu-
ments of claim in response to which
the decision was issued;

(2) The contract, and pertinent plans,
drawings, specifications, amendments,
and change orders;

(3) All correspondence between the
parties pertinent to the appeal; and

(4) Such additional information as
may be considered pertinent and mate-
rial.

(c) Organization of appeal file. Docu-
ments in the appeal file may be origi-
nals, legible facsimiles, or authenti-
cated copies thereof, and shall be ar-
ranged in chronological order where
practicable, numbered sequentially,
tabbed, and indexed to indentify the
contents of the file, and bound. Any
single document consisting of three or
more pages shall be numbered sequen-
tially for convenient reference at the
hearing and in the preparation of
briefs.

(d) Opportunity for appellant to supple-
ment appeal file. The appellant shall be
afforded the opportunity of
supplementing the appeal file with
such documentation as may be deemed
pertinent to the appeal. The appellant
shall be obligated, however, to furnish
to Department counsel a copy of any
document by which the appeal file is
supplemented.

(e) Burdensome documents. The Board
may waive the requirement of furnish-
ing to the other party copies of bulky,
lengthy, or out-of-size documents in
the appeal file if a party has shown
that doing so would impose an undue
burden. At the time a party files with
the Board a document as to which such
a waiver has been granted, he shall no-
tify the other party that the same or a
copy is available for inspection at the
offices of the Board or of the party fil-
ing the same.

§ 4.105 Dismissal for lack of jurisdic-
tion.

Any motion challenging the jurisdic-
tion of the Board shall be filed prompt-
ly. Hearing on the motion shall be af-
forded on application of either party,
unless the Board determines that its
decision on the motion will be deferred
pending hearing on both the merits and
the motion. The Board has authority to
raise at any time and on its own mo-
tion the issue of its jurisdiction to con-
duct a proceeding and may afford the
parties an opportunity to be heard
thereon.
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§ 4.106 Representation and appear-
ances.

(a) The Appellant. An individual ap-
pellant may appear before the Board in
person, a corporation by one if its offi-
cers; and a partnership or joint venture
by one of its members; or any of these
by an attorney at law duly licensed in
any state, commonwealth, territory,
the District of Columbia, or in a for-
eign country. An attorney representing
an appellant shall file a written notice
of appearance with the Board.

(b) The Government. Department or
Government counsel may, in accord-
ance with their authority, represent
the interest of the Government before
the Board. They shall file notices of ap-
pearance with the Board, and notice
thereof will be given appellant or ap-
pellant’s attorney.

§ 4.107 Pleadings.
(a) Complaint. Within 30 days after re-

ceipt of notice of docketing of the ap-
peal, the appellant shall file with the
Board an original and one copy of a
complaint setting forth simple, con-
cise, and direct statements of each
claim, alleging the basis with appro-
priate reference to contract provisions
for each claim, and the dollar amount
claimed. This pleading shall fulfill the
generally recognized requirements of a
complaint, although no particular form
or formality is required. Letter size
paper should be used for the complaint
and for all other papers filed with the
Board. Where the appeal arises out of a
contract made with the Department of
the Interior, a copy of the complaint
shall be served by appellant upon the
Department counsel if known, other-
wise, upon the Solicitor, U.S. Depart-
ment of the Interior, C Street, between
18th and 19th Streets, NW., Washing-
ton, DC 20240. Where the appeal arises
out of a contract made with an agency
other than the Department of the Inte-
rior, a copy of the complaint shall be
served by appellant upon the General
Counsel for that agency. All such serv-
ice shall be made in accordance with
§ 4.117. Should the complaint not be re-
ceived within 30 days, appellant’s claim
and appeal documents may, if in the
opinion of the Board the issues before
the Board are sufficiently defined, be
deemed to set forth a complaint and

the Department counsel will be so noti-
fied.

(b) Answer. Within 30 days from re-
ceipt of said complaint, or the afore-
said notice from the Board, the Depart-
ment counsel shall prepare and file
with the Board an original and one
copy of an answer thereto, setting
forth simple, concise, and direct state-
ments of the Government’s defenses to
each claim asserted by appellant. This
pleading shall fulfill the generally rec-
ognized requirements of an answer, and
shall set forth any affirmative defenses
or counterclaims, as appropriate. One
copy of the answer will be served by
the Department counsel upon the ap-
pellant in accordance with § 4.117.
Should the answer not be received
within 30 days, the Board, may, in its
discretion enter a general denial on be-
half of the Government, and the appel-
lant shall be so notified.

§ 4.108 Amendments of pleadings or
record.

(a) The Board may, in its discretion,
upon its own initiative or upon applica-
tion by a party, order a party to make
a more definite statement of the com-
plaint or answer, or to reply to an an-
swer.

(b) The Board may, in its discretion,
and within the proper scope of the ap-
peal, permit either party to amend his
pleading upon conditions just to both
parties. When issues within the proper
scope of the appeal, but not raised by
the pleadings or the appeal file, are
tried by express or implied consent of
the parties, or by permission of the
Board, they shall be treated in all re-
spects as if they had been raised there-
in. In such circumstances motions to
amend the pleadings to conform to the
proof may be entered, but are not re-
quired. If evidence is objected to at a
hearing on the ground that is is not
within the issues raised by the plead-
ings or said appeal file (which shall be
deemed part of the pleadings for this
purpose), it may be admitted within
the proper scope of the appeal: Pro-
vided, however, That the objecting
party may be granted a continuance if
necessary to enable him to meet such
evidence.
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§ 4.109 Hearing—election.
Within 15 days after the Govern-

ment’s answer has been served upon
the appellant, or within 20 days of the
date upon which the Board enters a
general denial on behalf of the Govern-
ment, notification as to whether one or
both of the parties desire an oral hear-
ing on the appeal should be given to
the Board. In the event either party re-
quests an oral hearing, the Board will
schedule the same as hereinafter pro-
vided. In the event both parties waive
an oral hearing, the Board, unless it di-
rects an oral hearing, will decide the
appeal on the record before it, supple-
mented as it may permit or direct. A
party failing to elect an oral hearing
within the time limitations specified in
this section may be deemed to have
submitted its case on the record.

§ 4.110 Prehearing briefs.
Based on an examination of the ap-

peal file, the pleadings, and a deter-
mination of whether the arguments
and authorities addressed to the issues
are adequately set forth therein, the
Board may, in its discretion, require
the parties to submit prehearing briefs
in any case in which a hearing has been
elected pursuant to § 4.109. In the ab-
sence of a Board requirement therefore,
either party may, in its discretion, and
upon appropriate and sufficient notice
to the other party, furnish a prehear-
ing brief to the Board. In any case
where a prehearing brief is submitted,
it shall be furnished so as to be re-
ceived by the Board at least 15 days
prior to the date set for hearing, and a
copy shall be furnished simultaneously
to the other party.

§ 4.111 Prehearing or presubmission
conference.

Whether the case is to be submitted
without a hearing, or heard pursuant
to §§ 4.118 through 4.123, the Board may
upon its own initiative or upon the ap-
plication of either party, call upon the
parties to appear before a member or
hearing officer of the Board for a con-
ference to consider:

(a) The simplification or clarification
of the issues;

(b) The possibility of obtaining stipu-
lations, admissions, agreements on
documents, understandings on matters

already of record, or similar agree-
ments which will avoid unnecessary
proof;

(c) The limitation of the number of
expert witnesses, or avoidance of simi-
lar cumulative evidence, if the case is
to be heard;

(d) The possibility of agreement dis-
posing of all or any of the issues in dis-
pute; and

(e) Such other matters as may aid in
the disposition of the appeal.

Any conference results that are not re-
flected in a transcript shall be reduced
to writing by the Board member or the
hearing officer. This writing shall
thereafter constitute part of the
record.

§ 4.112 Submission without a hearing.

Either party may elect to waive a
hearing and to submit his case upon
the Board record, as settled pursuant
to § 4.114. Such waiver shall not affect
the other party’s rights under § 4.109. In
the event of such election (see the time
limitations for election in § 4.109), the
submission may be supplemented by
oral argument (transcribed if re-
quested) and by briefs.

§ 4.113 Optional small claims (expe-
dited) and accelerated procedures.
(See § 4.100(a)(2).)

(a) The procedures set forth in this
rule are available solely at the election
of the appellant.

(b) Elections to utilize small claims (ex-
pedited) and accelerated procedure. (1) In
appeals where the amount in dispute is
$10,000 or less, the appellant may elect
to have the appeal processed under a
SMALL CLAIMS (EXPEDITED) proce-
dure requiring a decision of the appeal,
whenever possible, within 120 days
after the Board receives written notice
of the appellant’s election to utilize
this procedure. The details of this pro-
cedure appear in paragraph (c) of this
section. An appellant may elect the
ACCELERATED procedure rather than
the SMALL CLAIMS (EXPEDITED)
procedure for any appeal eligible for
the SMALL CLAIMS (EXPEDITED)
procedure.

(2) In appeals where the amount in
dispute is $50,000 or less, the appellant
may elect to have the appeal processed
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under an ACCELERATED procedure re-
quiring decision of the appeal, when-
ever possible, within 180 days after the
Board receives written notice of the ap-
pellant’s election to utilize this proce-
dure. The details of this procedure ap-
pear in paragraph (d) of this section.

(3) The appellant’s election of either
the SMALL CLAIMS (EXPEDITED)
procedure or the ACCELERATED pro-
cedure may be made either in the no-
tice of appeal or by other written no-
tice at any time thereafter.

(4) In deciding whether the SMALL
CLAIMS (EXPEDITED) procedure or
the ACCELERATED procedure is appli-
cable to a given appeal the Board shall
determine the amount in dispute by
adding the amount claimed by the ap-
pellant against the respondent to the
amount claimed by respondent against
the appellant. If either party making a
claim against the other party does not
otherwise state in writing the amount
of its claim, the amount claimed by
such party shall be the maximum
amount which such party represents in
writing to the Board that it can rea-
sonably expect to recover against the
other.

(c) The SMALL CLAIMS (EXPE-
DITED) procedure. (1) This procedure
shall apply only to appeals where the
amount in dispute is $10,000 or less as
to which the appellant has elected the
SMALL CLAIMS (EXPEDITED) proce-
dure.

(2) In cases proceeding under the
SMALL CLAIMS (EXPEDITED) proce-
dure, the following time periods shall
apply (i) within 10 days from the re-
spondent’s first receipt from either the
appellant or the Board of a copy of the
appellant’s notice of election of the
SMALL CLAIMS (EXPEDITED) proce-
dure, the respondent shall send the
Board a copy of the contract, the con-
tracting officer’s final decision, and
the appellant’s claim letter or letters,
if any; (ii) within 15 days after the
Board has acknowledged receipt of the
notice of election, either party desiring
an oral hearing shall so inform the
Board. If either party requests an oral
hearing, the Board shall promptly
schedule such a hearing for a mutually
convenient time consistent with ad-
ministrative due process and the 120-
day limit for a decision, at a place de-

termined under § 4.118. If a hearing is
not requested by either party within
the time prescribed by this Rule, the
appeal shall be deemed to have been
submitted under § 4.112 without a hear-
ing.

(3) In cases proceeding under the
SMALL CLAIMS (EXPEDITED) proce-
dure, pleadings, discovery, and other
prehearing activity will be allowed
only as consistent with the require-
ment to conduct the hearing on the
date scheduled or, if no hearing is
scheduled, to close the record on a date
that will allow decision within the 120-
day limit. The Board, in its discretion,
may shorten time periods prescribed
elsewhere in these Rules as necessary
to enable the Board to decide the ap-
peal within 120 days after the Board
has received the appellant’s notice of
elections of the SMALL CLAIMS (EX-
PEDITED) procedure. In so doing the
Board may reserve whatever time up to
30 days it considers necessary for prep-
aration of the decision.

(4) Written decision by the Board in
cases processed under the SMALL
CLAIMS (EXPEDITED) procedure will
be short and contain only summary
findings of fact and conclusions. Deci-
sions will be rendered for the Board by
a single Administrative Judge. If there
has been a hearing, the Administrative
Judge presiding at the hearing may, in
his discretion, at the conclusion of the
hearing and after entertaining such
oral arguments as he deems appro-
priate, render on the record oral sum-
mary findings of fact, conclusions, and
a decision of the Appeal. Whenever
such an oral decision is rendered, the
Board will subsequently furnish the
parties a typed copy of such oral deci-
sion for the record and payment pur-
poses and to establish the date of com-
mencement of the period for filing a
motion for reconsideration under
§ 4.126.

(5) Decisions of the Board under the
SMALL CLAIMS (EXPEDITED) proce-
dure will not be published, will have no
value as precedents, and in the absence
of fraud, cannot be appealed.

(d) The ACCELERATED procedure. (1)
This procedure shall apply only to ap-
peals where the amount in dispute is
$50,000 or less as to which the appellant
has made the requisite election.

VerDate 18<FEB>98 09:35 Feb 20, 1998 Jkt 174163 PO 00000 Frm 00053 Fmt 8010 Sfmt 8010 Y:\SGML\174163.TXT 174163-3



58

43 CFR Subtitle A (10–1–97 Edition)§ 4.114

(2) In cases proceeding under the AC-
CELERATED procedure, the parties
are encouraged, to the extent possible
consistent with adequate presentation
of their factual and legal positions, to
waive pleadings, discovery, and briefs.
The Board, in its discretion, may
shorten time periods prescribed else-
where in these Rules as necessaray to
enable the Board to decide the appeal
within 180 days after the Board has re-
ceived the appellant’s notice of elec-
tion of the ACCELERATED procedure,
and may reserve 30 days for the prepa-
ration of the decision.

(3) Written decisions by the Board in
cases processed under the ACCELER-
ATED procedure will normally be short
and contain only summary findings of
fact and conclusions. Decisions will be
rendered for the Board by a single Ad-
ministrative Judge with the concur-
rence of the Chairman or Vice Chair-
man or other designated Administra-
tive Judge, or by a majority among
these two and an additional designated
member in case of disagreement. Alter-
natively, in cases where the amount in
dispute is $10,000 or less as to which the
ACCELERATED procedure has been
elected and in which there has been a
hearing, the single Administrative
Judge presiding at the hearing may,
with the concurrence of both parties,
at the conclusion of the hearing and
after entertaining such oral agruments
as he deems appropriate, render on the
record oral summary findings of fact,
conclusions, and a decision of the ap-
peal. Whenever such an oral decision is
rendered, the Board will subsequently
furnish the parties a typed copy of such
oral decision for record and payment
purposes and to establish the date of
commencement of the period for filing
a motion for reconsideration under
§ 4.126.

(e) Motions for reconsideration in cases
arising under § 4.113. Motions for recon-
sideration of cases decided aunder ei-
ther the SMALL CLAIMS (EXPE-
DITED) procedure or the ACCELER-
ATED procedure need not be decided
within the time period prescribed by
this § 4.113 for the initial decision of the
appeal, but all such motions shall be
processed and decided rapidly so as to
fulfill the intent of this rule.

§ 4.114 Settling of the record.

(a) A case submitted on the record
pursuant to § 4.112 shall be ready for de-
cision when the parties are so notified
by the Board. A case which is heard
shall be ready for decision upon receipt
of transcript, or upon receipt of briefs
when briefs are to be submitted. At any
time prior to the date that a case is
ready for decision, either party, upon
notice to the other, may supplement
the record with documents and exhibits
deemed relevant and material by the
Board. The Board upon its own initia-
tive may call upon either party, with
appropriate notice to the other, for evi-
dence deemed by it to be relevant and
material. The weight to be attached to
any evidence of record will rest within
the sound discretion of the Board. Ei-
ther party at any stage of the proceed-
ing, on notice to the other party, may
object to the relevancy or materiality
of documents in the record or offered
into the record.

(b) The Board record shall consist of
the appeal file described in § 4.104(b)
and any additional material, pleadings,
prehearing briefs, record of prehearing,
or presubmission conferences, deposi-
tions, interrogatories, admissions,
transcripts of hearing, hearing exhib-
its, and posthearing briefs, as may
thereafter be developed pursuant to
these rules. In deciding appeals the
Board, in addition to considering the
Board record, may take official notice
of facts within general knowledge.

(c) This record will at all times be
available for inspection by the parties
at an appropriate time and place. In
the interest of convenience, prior ar-
rangements for inspection of the file
should be made with the Recorder of
the Board. Copies of material in the
record may be furnished to appellant as
provided in part 2 of this subtitle.

§ 4.115 Discovery—depositions.

(a) General policy and protective orders.
The parties are encouraged to engage
in voluntary discovery procedures. In
connection with any deposition or
other discovery procedure, the board
may make any order which justice re-
quires to protect a party or person
from annoyance, embarrassment, op-
pression, or undue burden or expense,
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and those orders may include limita-
tions on the scope, method, time and
place for discovery, and provisions for
protecting the secrecy of confidential
information or documents.

(b) When depositions permitted. After
an appeal has been docketed, the par-
ties may mutually agree to, or the
Board may, upon application of either
party and for good cause shown, order
the taking of testimony of any person
by deposition upon oral examination or
written interrogatories before any offi-
cer authorized to administer oaths at
the place of examination, for use as
evidence or for purpose of discovery.
The application for such an order shall
specify whether the purpose of the
depositon is discovery or for use as evi-
dence.

(c) Orders on depositions. The time,
place, and manner of taking deposi-
tions shall be, as mutually agreed by
the parties, or, failing such agreement,
governed by order of the Board.

(d) Use as evidence. No testimony
taken by depositions shall be consid-
ered as part of the evidence in the
hearing of an appeal unless and until
such testimony is offered and received
in evidence at such hearing. It will not
ordinarily be received in evidence if
the deponent is present and can testify
personally at the hearing. In such in-
stances, however, the depositions may
be used to contradict or impeach the
testimony of the witness given at the
hearing. In cases submitted on the
record, the Board may in its discretion
receive depositions as evidence in
supplementation of that record.

(e) Expenses. Each party shall bear its
own expenses associated with the tak-
ing of any deposition.

§ 4.116 Interrogatories to parties; in-
spection of documents; admission of
facts.

Under appropriate circumstances,
but not as a matter of course, the
Board will entertain applications for
permission to serve written interrog-
atories upon the opposing party, appli-
cations for an order to produce and per-
mit the inspection of designated docu-
ments, and applications for permission
to serve upon the opposing party a re-
quest for the admission of specified
facts. Such applications shall be re-

viewed and approved only to the extent
and upon such terms as the Board in its
discretion considers to be consistent
with the objective of securing just and
inexpensive determination of appeals
without unnecessary delay, and essen-
tial to the proper pursuit of that objec-
tive in the particular case.

§ 4.117 Service of papers.
A copy of all pleadings, briefs, mo-

tions, letters, or other papers filed with
the Board, shall be served upon the
other party at the time of filing. Serv-
ice of papers may be made personally
or by mailing in a sealed envelope ad-
dressed to the other party. Any paper
filed with the Board shall show on its
face, or in the letter transmitting the
same, that a copy thereof has been
served upon the other party. When the
other party is represented by counsel,
such service shall be made upon him,
and service upon counsel shall be
deemed to be service upon the party he
represents.

HEARING PROCEDURE RULES

§ 4.118 Hearings—where and when
held.

Hearings may be held in Arlington,
Virginia, or upon timely request and
for good cause shown, the Board may
in its discretion set the hearing on an
appeal at a location other than Arling-
ton, Virginia. Hearins will be scheduled
at the discretion of the Board with due
consideration to the regular order of
appeals and other pertinent factors.
However, where it is apparent that no
issue of fact is presented in an appeal
proceeding, the Board may deny a re-
quest for hearing. On request or motion
by either party and for good cause
shown, the Board may in its discretion
adjust the date of a hearing.

§ 4.119 Notice of hearings.
The parties shall be given at least 15

days’ notice of the time and place set
for hearings. In scheduling hearings,
the Board will give due regard to the
desires of the parties, and to the re-
quirement for just and prompt deter-
mination of appeals. Receipt of a no-
tice of hearing shall be promptly ac-
knowledged by the parties. A party
failing to acknowledge a notice of
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hearing shall be deemed to have con-
sented to the indicated time and place
of hearing.

§ 4.120 Subpoenas. (See § 4.100(a)(2).)
(a) General. Upon written request of

either party filed with the docket clerk
or on his own initiative, the Adminis-
trative Judge to whom a case is as-
signed or who is otherwise designated
by the Chairman may issue a subpoena
requiring:

(1) Testimony at a deposition— the de-
posing of a witness, in the city or coun-
ty where he resides or is employed or
transacts his business in person, or at
another location convenient for him
that is specifically determined by the
Board;

(2) Testimony at a hearing— the at-
tendance of a witness for the purpose of
taking testimony at a hearing; and

(3) Production of books and papers— in
addition to paragraphs (a) (1) and (2) of
this section, the production by the wit-
ness at the deposition or hearing of
books and papers designated in the sub-
poena.

(b) Voluntary cooperation. Each party
is expected (1) to cooperate and make
available witnesses and evidence under
its control as requested by the other
party, without issuance of a subpoena,
and (2) to secure voluntary attendance
of desired third-party books, papers,
documents, or tangible things when-
ever possible.

(c) Requests for subpoenas. (1) A re-
quest for a subpoena shall normally be
filed at least:

(i) 15 days before a scheduled deposi-
tion where the attendance of a witness
at a deposition is sought;

(ii) 30 days before a scheduled hearing
where the attendance of a witness at a
hearing is sought.
In its discretion the Board may honor
requests for subpoenas not made within
these time limitations.

(2) A request for a subpoena shall
state the reasonable scope and general
relevance to the case of the testimony
and of any books and papers sought.

(d) Request to quash or modify. Upon
written request by the person subpoe-
naed or by a party, made within 10 days
after service but in any event not later
than the time specified in the subpoena
for compliance, the Board may (1)

quash or modify the subpoena if it is
unreasonable and oppressive or for
other good cause shown, or (2) require
the person in whose behalf the sub-
poena was issued to advance the rea-
sonable cost of producing subpoenaed
books and papers. Where circumstances
require, the Board may act upon such a
request at any time after a copy has
been served upon the opposing party.

(e) Forms—issuance. (1) Every sub-
poena shall state the name of the
Board and the title of the appeal and
shall command each person to whom it
is directed to attend and give testi-
mony, and if appropriate, to produce
specified books and papers at a time
and place therein specified. In issuing a
subpoena to a requesting party, the Ad-
ministrative Judge shall sign the sub-
poena and may in his discretion, enter
the name of the witness and otherwise
leave it blank. The party to whom the
subpoena is issued shall complete the
subpoena before service.

(2) Where the witness is located in a
foreign country, a letter rogatory or
subpoena may be issued and served
under the circumstances and in the
manner provided in 28 U.S.C. 1781–1784.

(f) Service. (1) The party requesting
issuance of subpoena shall arrange for
service.

(2) A subpoena requiring the attend-
ance of a witness at a deposition or
hearing may be served at any place. A
subpoena may be served by a U.S. mar-
shal or deputy marshal, or by any
other person who is not a party and not
less than 18 years of age. Service of a
subpoena upon a person named therein
shall be made by personally delivering
a copy to that person and tendering the
fees for 1 day’s attendance and the
mileage provided by 28 U.S.C. 1821 or
other applicable law.

(3) The party at whose instance a
subpoena is issued shall be responsible
for the payment of fees and mileage of
the witness and of the officer who
serves the subpoena. The failure to
make payment of such charges on de-
mand may be deemed by the Board as
a sufficient ground for striking the tes-
timony of the witness and the evidence
the witness has produced.

(g) Contumacy or refusal to obey a sub-
poena. In a case of contumacy or re-
fusal to obey a subpoena by a person
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who resides, is found, or transacts busi-
ness within the jurisdiction of a U.S.
District Court, the Board will apply to
the Court through the Attorney Gen-
eral of the United States for an order
requiring the person to appear before
the Board or a member thereof to give
testimony or produce evidence or both.
Any failure of any such person to obey
the order of the Court may be punished
by the Court as a contempt thereof.

§ 4.121 Unexcused absence of a party.
The unexcused absence of a party at

the time and place set for hearing will
not be occasion for delay. In the event
of such absence, the hearing will pro-
ceed and the case will be regarded as
submitted by the absent party as pro-
vided in § 4.112. The Board shall advise
the absent party of the content of the
proceedings had and that he has 5 days
from the receipt of such notice within
which to show cause why the appeal
should not be decided on the record
made.

§ 4.122 Nature of hearings.
Hearings shall be as informal as may

be reasonable and appropriate in the
circumstances. Appellant and respond-
ent may offer at a hearing on the mer-
its of such relevant evidence as they
deem appropriate and as would be ad-
missible under the generally accepted
rules of evidence applied in the courts
of the United States in nonjury trials,
subject, however, to the sound discre-
tion of the presiding member or hear-
ing officer in supervising the extent
and manner of presentation of such evi-
dence. In general, admissibility will
hinge on relevancy and materiality.
Letters or copies thereof, affidavits, or
other evidence not ordinarily admissi-
ble under the generally accepted rules
of evidence, may be admitted in the
discretion of the presiding member or
hearing officer. The weight to be at-
tached to evidence presented in any
particular form will be within the dis-
cretion of the Board, taking into con-
sideration all the circumstances of the
particular case. Stipulations of fact
agreed upon by the parties may be re-
garded and used as evidence at the
hearing. The parties may stipulate the
testimony that would be given by a
witness if the witness were present.

The Board may in any case require evi-
dence in addition to that offered by the
parties.

§ 4.123 Examination of witnesses.

Witnesses before the Board will be
examined orally under oath or affirma-
tion, unless the facts are stipulated, or
the presiding Board member or hearing
officer shall otherwise order.

§ 4.124 Submission of briefs.

Posthearing briefs may be submitted
upon such terms as may be agreed upon
by the parties and the presiding Board
member or hearing officer at the con-
clusion of the hearing.

POSTHEARING PROCEDURE RULES

§ 4.125 Decisions.

Decisions of the Board will be made
upon the record, as described in
§ 4.114(b). Copies thereof will be for-
warded simultaneously to both parties
by certified mail.

§ 4.126 Motions for reconsideration.

A motion for reconsideration, if filed
by either party, shall set forth specifi-
cally the ground or grounds relied upon
in support of the motion, and shall be
filed within 30 days from the date of
the receipt of a copy of the Board’s de-
cision by the party filing the motion.
Reconsideration of a decision, which
may include a hearing or rehearing,
may be granted if, in the judgment of
the Board, sufficient reason therefor
appears.

§ 4.127 Dismissals.

(a) Dismissal without prejudice. In cer-
tain cases, appeals docketed before the
Board are required to be placed in a
suspense status and the Board is un-
able to proceed with the disposition
thereof for reasons not within the con-
trol of the Board. Where the suspension
has continued, or may continue, for an
inordinate length of time, the board
may, in its discretion, dismiss such an
appeal from the docket without preju-
dice to its reinstatement when the
cause of suspension has been removed.
Unless either party or the Board acts
within 3 years to reinstate any appeal
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dismissed without prejudice, the dis-
missal shall be deemed to have been
made with prejudice.

(b) Dismissal for failure to prosecute or
defend. Whenever a record discloses the
failure of either party to file docu-
ments required by these rules, respond
to notices or correspondence from the
Board, comply with orders of the
Board, or otherwise indicates an inten-
tion not to continue the prosecution or
defense of an appeal, the Board may
issue an order requiring the offending
party to show cause why the appeal
should not be either dismissed or
granted, as appropriate. If no cause is
shown, the Board may take appropriate
action.

§ 4.128 Remands from courts.
Whenever any matter is remanded to

the Board from any court for further
proceedings, each of the parties, shall,
within 20 days of such remand, submit
a report to the Board, recommending
procedures to be followed in order to
comply with the court’s order. The
Board will review the reports and issue
the appropriate special orders.

APPENDIX I TO SUBPART C—SUGGESTED
FORM OF NOTICE OF APPEAL

Interior Board of Contract Appeals, 4015 Wil-
son Boulevard, Arlington, VA 22203

(Date) ————————————————————
(Name of Contractor) ————————————
(Address) ——————————————————
Contract No. ————————————————
(Invitation No.) ———————————————
Specifications No. ——————————————
(Name and Location of Project) ——————
(Name of Bureau or Office) —————————

The undersigned contractor appeals to the
Board of Contract Appeals from decision or
findings of fact dated llll, by:
(Name of Contracting Officer) ———————

The decision or findings of fact is erro-
neous because: (State specific facts and cir-
cumstances and the contractual provisions
involved.)
(Signature) —————————————————
(Title) ————————————————————

Subpart D—Rules Applicable in In-
dian Affairs Hearings and Ap-
peals

AUTHORITY: Secs. 1, 2, 36 Stat. 855, as
amended, 856, as amended, sec. 1, 38 Stat. 586,
42 Stat. 1185, as amended, secs. 1, 2, 56 Stat.

1021, 1022; R.S. 463, 465; 5 U.S.C. 301; 25 U.S.C.
secs. 2, 9, 372, 373, 374, 373a, 373b; 100 Stat. 61,
as amended by 101 Stat. 886 and 101 Stat.
1433, 25 U.S.C. 331 note.

CROSS REFERENCE: See subpart A for the
authority, jurisdiction and membership of
the Board of Indian Appeals within the Office
of Hearings and Appeals. For general rules
applicable to proceedings before the Board of
Indian Appeals as well as the other Appeals
Boards of the Office of Hearings and Appeals,
see subpart B.

DETERMINATIONS OF HEIRS AND AP-
PROVAL OF WILLS, EXCEPT AS TO MEM-
BERS OF THE FIVE CIVILIZED TRIBES
AND OSAGE INDIANS; TRIBAL PUR-
CHASES OF INTERESTS UNDER SPECIAL
STATUTES

SCOPE OF REGULATIONS; DEFINITIONS;
GENERAL AUTHORITY OF ADMINISTRA-
TIVE LAW JUDGES

§ 4.200 Scope of regulations.
Included in §§ 4.200 through 4.202 are

general rules applicable to all proceed-
ings in subpart D of this part. Included
in §§ 4.203 through 4.282 and §§ 4.310
through 4.323 are procedural rules ap-
plicable to the settlement of trust es-
tates of deceased Indians who die pos-
sessed of trust property, except de-
ceased Indians of the Five Civilized
Tribes, deceased Osage Indians, and
members of any tribe organized under
25 U.S.C. 476, to the extent that the
constitution, by-laws or charter of
each tribe may be inconsistent with
this subpart. Included within §§ 4.300
through 4.308 are supplemental proce-
dural rules applicable to determina-
tions as to tribal purchase of certain
property interests of decedents under
special laws applicable to particular
tribes. Included within §§ 4.330 through
4.340 are procedural rules applicable to
appeals to the Board of Indian Appeals
from administrative actions or deci-
sions issued by the Bureau of Indian
Affairs as set forth in § 4.330. Except as
limited by the provisions herein, the
rules in subparts A and B of this part
apply to these proceedings.

[40 FR 20819, May 13, 1975, as amended at 45
FR 50331, July 29, 1980; 54 FR 6485, Feb. 10,
1989; 55 FR 43132, Oct. 26, 1990]

§ 4.201 Definitions.
As used in this subpart:
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(a) The term Secretary means the Sec-
retary of the Interior or his authorized
representative;

(b) The term Board means the Board
of Indian Appeals in the Office of Hear-
ings and Appeals, Office of the Sec-
retary, authorized by the Secretary to
hear, consider, and determine finally
for the Department appeals taken by
aggrieved parties from actions by ad-
ministrative law judges on petitions
for rehearing or reopening, and allow-
ance of attorney fees;

(c) The term Commissioner means the
Commissioner of Indian Affairs or his
authorized representative;

(d) The term Superintendent means
the Superintendent or other officer
having jurisdiction over an estate, in-
cluding area field representatives or
one holding equivalent authority;

(e) The terms agency and Indian agen-
cy mean the Indian agency or any
other designated office in the Bureau of
Indian Affairs having jurisdiction over
trust property;

(f) Administrative law judge (herein-
after called administrative law judge)
means any employee of the Office of
Hearings and Appeals upon whom au-
thority has been conferred by the Sec-
retary to conduct hearings in accord-
ance with the regulations in this sub-
part;

(g) The term Solicitor means the So-
licitor of the Department of the Inte-
rior or his authorized representative;

(h) The term Department means the
Department of the Interior;

(i) The term parties in interest means
any presumptive or actual heir, any
beneficiary under a will, any party as-
serting a claim against a deceased Indi-
an’s estate, and any Tribe having a
statutory option to purchase interests
of a decedent.

(j) The term minor means an individ-
ual who has not reached his majority
as defined by the laws of the State
where the deceased’s property is situ-
ated;

(k) The words child or children in-
clude adopted child or children;

(l) The words will and last will and tes-
tament include codicils thereto;

(m) The term trust property means
real or personal property title to which
is in the United States for the benefit
of an Indian. In this subpart ‘‘re-

stricted property’’ (real or personal
property held by an Indian which he
may not alienate without the consent
of the Secretary or his authorized rep-
resentative), is treated as if it were
trust property, and conversely trust
property is treated as restricted prop-
erty.

[36 FR 7186, Apr. 15, 1971, as amended at 39
FR 31636, Aug. 30, 1974]

§ 4.202 General authority of adminis-
trative law judges.

Administrative law judges shall de-
termine the heirs of Indians who die in-
testate possessed of trust property, ex-
cept as otherwise provided in §§ 4.205(b)
and 4.271; approve or disapprove wills of
deceased Indians disposing of trust
property; accept or reject full or par-
tial renunciations of interest in both
testate and intestate proceedings;
allow or disallow creditors’ claims
against estates of deceased Indians;
and decree the distribution of trust
property to heirs and devisees, includ-
ing the partial distribution to known
heirs or devisees where one or more po-
tential heirs or devisees are missing
but not presumed dead, after attrib-
uting to and setting aside for such
missing person or persons the share or
shares such person or persons would be
entitled to if living. They shall deter-
mine the right of a tribe to take inher-
ited interests and the fair market
value of the interests taken in appro-
priate cases as provided by statute.
They shall hold hearings and issue rec-
ommended decisions in matters re-
ferred to them by the Board in the
Board’s consideration of appeals from
administrative actions of officials of
the Bureau of Indian Affairs.

[52 FR 32130, Aug. 26, 1987]

DETERMINATION OF HEIRS; APPROVAL OF
WILLS; SETTLEMENT OF INDIAN TRUST
ESTATES

§ 4.203 Determination as to nonexist-
ent persons and other irregularities
of allotments.

(a) Administrative law judges shall
hear and determine whether trust pat-
ents covering allotments of land were
issued to nonexistent persons, and
whether more than one trust patent
covering allotments of land had been
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issued to the same person under dif-
ferent names and numbers or through
other errors in identification.

(b) If an administrative law judge de-
termines under paragraph (a) of this
section that a trust patent did issue to
an existing person or that separate per-
sons did receive the allotments under
consideration and any one of them is
deceased, without having had his es-
tate probated, he shall proceed as pro-
vided in § 4.202.

(c) If an administrative law judge de-
termines under paragraph (a) of this
section that a person did not exist or
that there were more than one allot-
ment issued to the same person, he
shall issue a decision to that effect,
giving notice thereof to parties in in-
terest as provided in § 4.240(b).

[36 FR 7186, Apr. 15, 1971; 36 FR 7588, Apr. 22,
1971]

§ 4.204 Presumption of death.
(a) Administrative law judges shall

receive evidence on and determine the
issue of whether persons, by reason of
unexplained absence, are to be pre-
sumed dead.

(b) If an administrative law judge de-
termines that an Indian person pos-
sessed of trust property is to be pre-
sumed dead, he shall proceed as pro-
vided in § 4.202.

§ 4.205 Escheat.
Administrative law judges shall de-

termine whether Indian holders of
trust property have died intestate
without heirs and—

(a) With respect to trust property
other than on the public domain, shall
order the escheat of such property in
accordance with 25 U.S.C. 373a.

(b) With respect to trust property on
the public domain, shall submit to the
Board of Indian Appeals the records
thereon, together with their rec-
ommendations as to the disposition of
said property under 25 U.S.C. 373b.

[36 FR 7186, Apr. 15, 1971, as amended at 55
FR 43132, Oct. 26, 1990]

§ 4.206 Determinations of nationality
or citizenship and status affecting
character of land titles.

In cases where the right and duty of
the Government to hold property in

trust depends thereon, administrative
law judges shall determine the nation-
ality or citizenship, or the Indian or
non-Indian status, of heirs or devisees,
or whether Indian heirs or devisees of
U.S. citizenship are of a class as to
whose property the Government’s su-
pervision and trusteeship have been
terminated (a) in current probate pro-
ceedings or (b) in completed estates
after reopening such estates under, but
without regard to the 3-year limit set
forth in § 4.242.

§ 4.207 Compromise settlement.
(a) If during the course of the probate

of an estate it shall develop that an
issue between contending parties is of
such nature as to be substantial, and it
further appears that such issue may be
settled by agreement preferably in
writing by the parties in interest to
their advantage and to the advantage
of the United States, such an agree-
ment may be approved by the adminis-
trative law judge upon findings that:

(1) All parties to the compromise are
fully advised as to all material facts;

(2) All parties to the compromise are
fully cognizant of the effect of the
compromise upon their rights; and

(3) It is in the best interest of the
parties to settle rather than to con-
tinue litigation.

(b) In considering the proposed set-
tlement, the administrative law judge
may take and receive evidence as to
the respective values of specific items
of property. Superintendents and irri-
gation project engineers shall supply
all necessary information concerning
any liability or lien for payment of ir-
rigation construction and of irrigation
operation and maintenance charges.

(c) Upon an affirmative determina-
tion as to all three points specified, the
administrative law judge shall issue
such final order of distribution in the
settlement of the estate as is necessary
to approve the same and to accomplish
the purpose and spirit of the settle-
ment. Such order shall be construed as
any other order of distribution estab-
lishing title in heirs and devisees and
shall not be construed as a partition or
sale transaction within the provisions
of 25 CFR part 152. If land titles are to
be transferred, the necessary deeds
shall be prepared and executed at the
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earliest possible date. Upon failure or
refusal of any party in interest to exe-
cute and deliver any deed necessary to
accomplish the settlement, the admin-
istrative law judge shall settle the is-
sues and enter his order as if no agree-
ment had been attempted.

(d) Administrative law judges are au-
thorized to approve all deeds or con-
veyances necessary to accomplish a
settlement under this section.

[36 FR 7186, Apr. 15, 1971, as amended at 55
FR 43132, Oct. 26, 1990]

§ 4.208 Renunciation of interest.
Any person 21 years or older, whether

of Indian descent or not, may renounce
intestate succession or devise of trust
or retsricted property, wholly or par-
tially (including the retention of a life
estate), by filing a signed and acknowl-
edged declaration of such renunciation
with the administrative law judge prior
to entry of the administrative law
judge’s final order. No interest in the
property so renounced is considered to
have vested in the heir or devisee and
the renunciation is not considered a
transfer by gift of the property re-
nounced, but the property so renounced
passes as if the person renouncing the
interest has predeceased the decedent.
A renunciation filed in accordance
herewith shall be considered accepted
when implemented in an order by an
administrative law judge and shall be
irrevocable thereafter. All disclaimers
or renunciations heretofore filed with
and implemented in an order by an ad-
ministrative law judge are hereby rati-
fied as valid and effective.

[51 FR 35220, Oct. 2, 1986]

COMMENCEMENT OF PROBATE
PROCEEDINGS

§ 4.210 Commencement of probate.
(a) Within the first 7 days of each

month, each Superintendent shall pre-
pare and furnish to the appropriate ad-
ministrative law judge a list of the
names of all Indians who have died and
whose names have not been previously
reported.

(b) Within 90 days of receipt of notice
of death of an Indian who died owning
trust property, the Superintendent
having jurisdiction thereof shall com-

mence the probate of the trust estate
by filing with the appropriate adminis-
trative law judge all data shown in the
records relative to the family of the de-
ceased and his property. The data shall
include but is not limited to:

(1) A copy of the death certificate if
one exists; if there is no death certifi-
cate then another form of official writ-
ten evidence of the death such as a bur-
ial or transportation of remains per-
mit, coroner’s report, or church reg-
istration of death. Secondary forms of
evidence of death such as an affidavit
from someone with personal knowledge
concerning the fact of death or an obit-
uary or death notice from a newspaper
may be used only in the absence of any
official proof or evidence of death.

(2) Data for heirship findings and
family history, certified by the Super-
intendent, on a form approved by the
Director, Office of Hearings and Ap-
peals, such data to contain:

(i) The facts and alleged facts of
deceased’s marriages, separations and
divorces, with copies of necessary sup-
porting documents;

(ii) The names and last known ad-
dresses of probable heirs and other
known parties in interest, including
known creditors;

(iii) Information on whether the rela-
tionship of the probable heirs to the de-
ceased arose by marriage, blood, or
adoption;

(iv) The names, relationships to the
deceased, and last known addresses of
beneficiaries and attesting witnesses
when a will or purported will is in-
volved; and

(v) If will beneficiaries are not prob-
able heirs of the deceased, the names of
the tribes in which they are members;

(3) A certified inventory of the trust
real and personal property wherever
situated, in which the deceased had
any right, title or interest at the time
of his death (including all moneys and
credits in a trust status whether in the
form of bonds, undistributed judgment
funds, or any other form and the source
of each fund in the account), showing
both the total estimated value of the
real property and the estimated value
of the deceased’s interest therein, and
the amount and names and addresses of
parties having an approved
incumbrance against the estate;
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(4) The original and copies of all wills
in the Superintendent’s custody, if
any; the original and copies of codicils
to and revocations of wills, if any; and
any paper, instrument, or document
that purports to be a will;

(5) The Superintendent shall trans-
mit to the administrative law judge all
creditors’ and other claims which have
been filed and, thereafter, he shall
transmit all additional claims imme-
diately upon the filing thereof.

(c) Where a tribe has the statutory
option to purchase interests of a dece-
dent, the Superintendent shall include
in the data specified in paragraph (b) of
this section with respect to each prob-
able heir or devisee a showing of the
enrollment status in all cases and,
where required by statute, the blood
quantum in the tribe concerned, and
such information as listed shall con-
stitute prima facie evidence of the
facts there shown. The inventory shall
be verified by the title plant des-
ignated under § 4.236(b) that it is com-
plete and accurate.

[36 FR 7186, Apr. 15, 1971, as amended at 36
FR 24813, Dec. 23, 1971; 45 FR 50331, July 29,
1980; 54 FR 8329, Feb. 28, 1989; 55 FR 43132,
Oct. 26, 1990]

§ 4.211 Notice.
(a) An administrative law judge may

receive and hear proofs at a hearing to
determine the heirs of a deceased In-
dian or probate his will only after he
has caused notice of the time and place
of the hearing to be posted at least 20
days in five or more conspicuous places
in the vicinity of the designated place
of hearing, and he may cause postings
in such other places and reservations
as he deems appropriate. A certificate
showing the date and place of posting
shall be signed by the person or official
who performs the act.

(b) The administrative law judge
shall serve or cause to be served a copy
of the notice on each party in interest
reported to the administrative law
judge and on each attesting witness if
a will is offered:

(1) By personal service in sufficient
time in advance of the date of the hear-
ing to enable the person served to at-
tend the hearing; or

(2) By mail, addressed to the person
at his last known address, in sufficient

time in advance of the date of the hear-
ing to enable the addressee served to
attend the hearing. The administrative
law judge shall cause a certificate, as
to the date and manner of such mail-
ing, to be made on the record copy of
the notice.

(c) All parties in interest, known and
unknown, including creditors, shall be
bound by the decision based on such
hearing if they lived within the vicin-
ity of any place of posting during the
posting period, whether they had ac-
tual notice of the hearing or not. As to
those not within the vicinity of the
place of posting, a rebuttable presump-
tion of actual notice shall arise upon
the mailing of such notice at a reason-
able time prior to the hearing, unless
the said notice is returned by the post-
al service to the administrative law
judge’s office unclaimed by the ad-
dressee.

(d) Tribes to be charged with notice of
death and probate. When a record re-
veals that a Tribe has a statutory op-
tion to purchase interests of a dece-
dent, such Tribe shall be notified of the
pendency of a proceeding by the judge
having probate jurisdiction in such
proceeding, and the judge’s certificate
of mailing of notice of probate hearing
or of a final decision in probate to the
Tribe at its record address shall be con-
clusive evidence for all purposes that
the Tribe had notice of decedent’s
death and notice of the pendency of the
probate proceedings.

[36 FR 7186, Apr. 15, 1971, as amended at 39
FR 31636, Aug. 30, 1974]

§ 4.212 Contents of notice.

(a) In the notice of hearing, the ad-
ministrative law judge shall specify
that at the stated time and place he
will take testimony to determine the
heirs of the deceased person (naming
him) and, if a will is offered for pro-
bate, testimony as to the validity of
the will describing it by date. The no-
tice shall name all known presumptive
heirs of the decedent, and, if a will is
offered for probate, the beneficiaries
under such will and the attesting wit-
nesses to the will. The notice shall cite
this subpart as the authority and juris-
diction for holding the hearing, and
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shall inform all persons having an in-
terest in the estate of the decedent, in-
cluding persons having claims or ac-
counts against the estate, to be present
at the hearing or their rights may be
lost by default.

(b) The notice shall state further
that the hearing may be continued to
another time and place. A continuance
may be announced either at the origi-
nal hearing by the administrative law
judge or by an appropriate notice post-
ed at the announced place of hearing
on or prior to the announced hearing
date and hour.

DEPOSITIONS, DISCOVERY, AND
PREHEARING CONFERENCE

§ 4.220 Production of documents for
inspection and copying.

(a) At any stage of the proceeding
prior to the conclusion of the hearing,
a party in interest may make a written
demand, a copy to be filed with the ad-
ministrative law judge, upon any other
party to the proceeding or upon a cus-
todian of records on Indians or their
trust property, to produce for inspec-
tion and copying or photographing, any
documents, papers, records, letters,
photographs, or other tangible things
not privileged, relevant to the issues
which are in the other party’s or
custodian’s possession, custody, or con-
trol. Upon failure of prompt compli-
ance the administrative law judge may
issue an appropriate order upon a peti-
tion filed by the requesting party. At
any time prior to closing the record,
the administrative law judge upon his
own motion, after notice to all parties,
may issue an order to any party in in-
terest or custodian of records for the
production of material or information
not privileged, and relevant to the is-
sues.

(b) Custodians of official records
shall furnish and reproduce documents,
or permit their reproduction, in ac-
cordance with the rules governing the
custody and control thereof.

§ 4.221 Depositions.
(a) Stipulation. Depositions may be

taken upon stipulation of the parties.
Failing an agreement therefor, deposi-
tions may be ordered under paragraphs
(b) and (c) of this section.

(b) Application for taking deposition.
When a party in interest files a written
application, the administrative law
judge may at any time thereafter order
the taking of the sworn testimony of
any person by deposition upon oral ex-
amination for the purpose of discovery
or for use as evidence at a hearing. The
application shall be in writing and
shall set forth:

(1) The name and address of the pro-
posed deponent;

(2) The name and address of that per-
son, qualified under paragraph (d) of
this section to take depositions, before
whom the proposed examination is to
be made;

(3) The proposed time and place of
the examination, which shall be at
least 20 days after the date of the filing
of the application; and

(4) The reasons why such deposition
should be taken.

(c) Order for taking deposition. If after
examination of the application the ad-
ministrative law judge determines that
the deposition should be taken, he
shall order its taking. The order shall
be served upon all parties in interest
and shall state:

(1) The name of the deponent;
(2) The time and place of the exam-

ination which shall not be less than 15
days after the date of the order except
as stipulated otherwise; and

(3) The name and address of the offi-
cer before whom the examination is to
be made. The officer and the time and
place need not be the same as those re-
quested in the application.

(d) Qualifications of officer. The depo-
nent shall appear before the adminis-
trative law judge or before an officer
authorized to administer oaths by the
law of the United States or by the law
of the place of the examination.

(e) Procedure on examination. The de-
ponent shall be examined under oath or
affirmation and shall be subject to
cross-examination. The testimony of
the deponent shall be recorded by the
officer or someone in his presence. An
applicant who requests the taking of a
person’s deposition shall make his own
arrangements for payment of any costs
incurred.
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(f) Submission to witness; changes; sign-
ing. When the testimony is fully tran-
scribed, the deposition shall be submit-
ted to the deponent for examination
and shall be read to or by him, unless
such examination and reading are
waived by the deponent or by all other
parties in interest. Any changes in
form or substance which the deponent
desires to make shall be entered upon
the deposition by the officer with a
statement of the reasons given by the
deponent for making them. The deposi-
tion shall then be signed by the depo-
nent, unless the parties in interest by
stipulation waive the signing, or the
witness is ill or cannot be found or re-
fuses to sign. If the deposition is not
signed by the deponent, the officer
shall sign it and state on the record the
fact of the waiver, or of the illness or
absence of the deponent or the fact of
the refusal to sign together with the
reason, if any, given therefor; the depo-
sition may then be used as fully as
though signed, unless the administra-
tive law judge holds that the reason
given for refusal to sign requires rejec-
tion of the deposition in whole or in
part.

(g) Certificates by officer. The officer
shall certify on the deposition that the
deponent was duly sworn by him and
that the deposition is a true record of
the deponent’s testimony. He shall
then securely seal the deposition, to-
gether with two copies thereof, in an
envelope and shall personally deliver
or mail the same by certified or reg-
istered mail to the administrative law
judge.

(h) Use of depositions. A deposition or-
dered and taken in accord with the pro-
visions of this section may be used in a
hearing if the administrative law judge
finds that the witness is absent and his
presence cannot be readily obtained,
that the evidence is otherwise admissi-
ble, and that circumstances exist that
make it desirable in the interest of
fairness to allow the deposition to be
used. If a deposition has been taken,
and the party in interest on whose ap-
plication it was taken refuses to offer
the deposition, or any part thereof, in
evidence, any other party in interest or
the administrative law judge may in-
troduce the deposition or any portion
thereof on which he wishes to rely.

§ 4.222 Written interrogatories; admis-
sion of facts and documents.

At any time prior to a hearing and in
sufficient time to permit answers to be
filed before the hearing, a party in in-
terest may serve upon any other party
in interest written interrogatories and
requests for admission of facts and doc-
uments. A copy of such interrogatories
and requests shall be filed with the ad-
ministrative law judge. Such interrog-
atories and requests for admission
shall be drawn with the purpose of de-
fining the issues in dispute between the
parties and facilitating the presen-
tation of evidence at the hearing. An-
swers shall be served upon the party
propounding the written interrog-
atories or requesting the admission of
facts and documents within 30 days
from the date of service of such inter-
rogatories or requests, or within such
other period of time as may be agreed
upon by the parties or prescribed by
the administrative law judge. A copy of
the answer shall be filed with the ad-
ministrative law judge. Within 10 days
after written interrogatories are served
upon a party, that party may serve
cross-interrogatories for answer by the
witness to be interrogated.

[51 FR 18328, May 19, 1986]

§ 4.223 Objections to and limitations
on production of documents, depo-
sitions, and interrogatories.

The administrative law judge, upon
motion timely made by any party in
interest, proper notice, and good cause
shown, may direct that proceedings
under §§ 4.220, 4.221, and 4.222 shall be
conducted only under, and in accord-
ance with, such limitation as he deems
necessary and appropriate as to docu-
ments, time, place, and scope. The ad-
ministrative law judge may act on his
own motion only if undue delay, dila-
tory tactics, and unreasonable de-
mands are made so as to delay the or-
derly progress of the proceeding or
cause unacceptable hardship upon a
party or witness.

§ 4.224 Failure to comply with orders.
In the event of the failure of a party

to comply with a request for the pro-
duction of a document under § 4.220; or
on the failure of a party to appear for
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examination under § 4.221 or on the fail-
ure of a party to respond to interrog-
atories or requests for admissions
under § 4.222; or on the failure of a
party to comply with an order of the
administrative law judge issued under
§ 4.223 without, in any of such events,
showing an excuse or explanation satis-
factory to the administrative law judge
for such failure, the administrative law
judge may:

(a) Decide the fact or issue relating
to the material requested to be pro-
duced, or the subject matter of the
probable testimony, in accordance with
the claims of the other party in inter-
est or in accordance with other evi-
dence available to the administrative
law judge; or

(b) Make such other ruling as he de-
termines just and proper.

§ 4.225 Prehearing conference.
The administrative law judge may,

upon his own motion or upon the re-
quest of any party in interest, call
upon the parties to appear for a con-
ference to:

(a) Simplify or clarify the issues;
(b) Obtain stipulations, admissions,

agreements on documents, understand-
ings on matters already of record, or
similar agreements which will avoid
unnecessary proof;

(c) Limit the number of expert or
other witnesses in avoidance of exces-
sively cumulative evidence;

(d) Effect possible agreement dispos-
ing of all or any of the issues in dis-
pute; and

(e) Resolve such other matters as
may simplify and shorten the hearing.

HEARINGS

§ 4.230 Administrative law judge; au-
thority and duties.

The authority of the administrative
law judge in all hearings in estate pro-
ceedings includes, but is not limited to
authority:

(a) To administer oaths and affirma-
tions;

(b) To issue subpoenas under the pro-
visions of 25 U.S.C. 374 upon his own
initiative or within his discretion upon
the request of any party in interest, to
any person whose testimony he be-
lieves to be material to a hearing.

Upon the failure or refusal of any per-
son upon whom a subpoena shall have
been served to appear at a hearing or
to testify, the administrative law judge
may file a petition in the appropriate
U.S. District Court for the issuance of
an order requiring the appearance and
testimony of the witness:

(c) To permit any party in interest to
cross-examine any witness;

(d) To appoint a guardian ad litem to
represent any minor or incompetent
party in interest at hearings;

(e) To rule upon offers of proof and
receive evidence;

(f) To take and cause depositions to
be taken and to determine their scope;
and

(g) To otherwise regulate the course
of the hearing and the conduct of wit-
nesses, parties in interest, and attor-
neys at law appearing therein.

[36 FR 7186, Apr. 15, 1971, as amended at 55
FR 43133, Oct. 26, 1990]

§ 4.231 Hearings.
(a) All testimony in Indian probate

hearings shall be under oath and shall
be taken in public except in those cir-
cumstances which in the opinion of the
administrative law judge justify all but
parties in interest to be excluded from
the hearing.

(b) The proceedings of hearings shall
be recorded verbatim.

(c) The record shall include a show-
ing of the names of all parties in inter-
est and of attorneys who attended such
hearing.

[36 FR 7186, Apr. 15, 1971, as amended at 52
FR 26345, July 14, 1987]

§ 4.232 Evidence; form and admissibil-
ity.

(a) Parties in interest may offer at a
hearing such relevant evidence as they
deem appropriate under the generally
accepted rules of evidence of the State
in which the evidence is taken, subject
to the administrative law judge’s su-
pervision as to the extent and manner
of presentation of such evidence.

(b) The administrative law judge may
admit letters or copies thereof, affida-
vits, or other evidence not ordinarily
admissible under the generally accept-
ed rules of evidence, the weight to be
attached to evidence presented in any
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particular form being within the dis-
cretion of the administrative law
judge, taking into consideration all the
circumstances of the particular case.

(c) Stipulations of fact and stipula-
tions of testimony that would be given
by witnesses were such witnesses
present, agreed upon by the parties in
interest, may be used as evidence at
the hearing.

(d) The administrative law judge may
in any case require evidence in addi-
tion to that offered by the parties in
interest.

[36 FR 7186, Apr. 15, 1971; 36 FR 7588, Apr. 22,
1971]

§ 4.233 Proof of wills, codicils, and rev-
ocations.

(a) Self-proved wills. A will executed
as provided in § 4.260 may, at the time
of its execution, be made self-proved,
and testimony of the witnesses in the
probate thereof may be made unneces-
sary by the affidavits of the testator
and attesting witnesses, made before
an officer authorized to administer
oaths, such affidavits to be attached to
such will and to be in form and con-
tents substantially as follows:
State of .............................................................
County of .......................................................... ss.

I, lllllllllll, being first duly
sworn, on oath, depose and say: That I am an
ll (enrolled or unenrolled) member of the
llllllllll Tribe of Indians in the
State of llllllllll; that on the
lll day of llll, 19ll, I requested
llllllllll to prepare a will for me;
that the attached will was prepared and I re-
quested lllllllllll and
llllllllll to act as witnesses there-
to; that I declared to said witnesses that said
instrument was my last will and testament;
that I signed said will in the presence of both
witnesses and they signed the same as wit-
nesses in my presence and in the presence of
each other; that said will was read and ex-
plained to me (or read by me), after being
prepared and before I signed it and it clearly
and accurately expresses my wishes; and
that I willingly made and executed said will
as my free and voluntary act and deed for
the purposes therein expressed.

Testator/Testatrix
We, lllllllllllll and

lllllllllll, each being first duly
sworn, on oath, depose and state: That on
the ll day of llllll, 19ll,
llllllll a member of the llllll

Tribe of Indians of the State of
llllllll, published and declared the
attached instrument to be his/ her last will
and testament, signed the same in the pres-
ence of both of us and requested both of us to
sign the same as witnesses; that we, in com-
pliance with his/her request, signed the same
as witnesses in his/her presence and in the
presence of each other; that said testator/
testatrix was not acting under duress, men-
ace, fraud, or undue influence of any person,
so far as we could ascertain, and in our opin-
ion was mentally capable of disposing of all
his/her estate by will.

——————————————————
Witness

——————————————————
Witness

Subscribed and sworn to before me this
llll day of llll, 19ll, by
llllllllll testator/testatrix, and by
llllllllll and llllllllll
attesting witnesses.

———————————————————
——————————————————

(Title)

If uncontested, a self-proved will may
be approved and distribution ordered
thereunder with or without the testi-
mony of any attesting witness.

(b) Self-proved codicils and revocations.
A codicil to, or a revocation of, a will
may be made self-proved in the same
manner as provided in paragraph (a) of
this section with respect to a will.

(c) Will contest. If the approval of a
will, codicil thereto, or revocation
thereof is contested, the attesting wit-
nesses who are in the reasonable vicin-
ity of the place of hearing and who are
of sound mind must be produced and
examined. If none of the attesting wit-
nesses resides in the reasonable vicin-
ity of the place of hearing at the time
appointed for proving the will, the ad-
ministrative law judge may admit the
testimony of other witnesses to prove
the testamentary capacity of the tes-
tator and the execution of the will and,
as evidence of the execution, the ad-
ministrative law judge may admit
proof of the handwriting of the testator
and of the attesting witnesses, or of
any of them. The provisions of § 4.232
are applicable with respect to remain-
ing issues.

§ 4.234 Witnesses, interpreters, and
fees.

Parties in interest who desire a wit-
ness to testify or an interpreter to
serve at a hearing shall make their
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own financial and other arrangements
therefor, and subpoenas will be issued
where necessary and proper. The ad-
ministrative law judge may call wit-
ness and interpreters and order pay-
ment out of the estate assets of per
diem, mileage, and subsistence at a
rate not to exceed that allowed to wit-
nesses called in the U.S. District
Courts. In hardship situations, the ad-
ministrative law judge may order pay-
ment of per diem and mileage for indis-
pensable witnesses and interpreters
called for the parties. In the order for
payment he shall specify whether such
costs shall be allocated and charged
against the interest of the party call-
ing the witness or against the estate
generally. Costs of administration so
allowed shall have a priority for pay-
ment greater than that for any credi-
tor claims allowed. Upon receipt of
such order, the Superintendent shall
pay said sums immediately from the
estate account, if such funds are insuf-
ficient, then out of the funds as they
accrue to such account with the pro-
viso that such cost shall be paid in full
with a later allocation against the in-
terest of a party, if such was ordered.

[36 FR 7186, Apr. 15, 1971, as amended at 53
FR 27686, July 22, 1988]

§ 4.235 Supplemental hearings.
After the matter has been submitted

but prior to the time the administra-
tive law judge has rendered his deci-
sion, the administrative law judge may
upon his own motion or upon motion of
any party in interest schedule a supple-
mental hearing if he deems it nec-
essary. The notice shall set forth the
purpose of the supplemental hearing
and shall be served upon all parties in
interest in the manner provided in
§ 4.211. Where the need for such supple-
mental hearing becomes apparent dur-
ing any hearing, the administrative
law judge may announce the time and
place for such supplemental hearing to
all those present and no further notice
need be given. In that event the records
shall clearly show who was present at
the time of the announcement.

§ 4.236 Record.
(a) After the completion of the hear-

ing, the administrative law judge shall
make up the official record containing:

(1) A copy of the posted public notice
of hearing showing the posting certifi-
cations;

(2) A copy of each notice served on
interested parties with proof of mail-
ing;

(3) The record of the evidence re-
ceived at the hearing, including any
transcript made of the testimony;

(4) Claims filed against the estate;
(5) Will and codicils, if any;
(6) Inventories and appraisements of

the estate;
(7) Pleadings and briefs filed;
(8) Special or interim orders;
(9) Data for heirship finding and fam-

ily history;
(10) The decision and the administra-

tive law judge’s notices thereof; and
(11) Any other material or documents

deemed material by the administrative
law judge.

(b) The administrative law judge
shall lodge the original record with the
designated Land Titles and Records Of-
fice in accordance with 25 CFR part 150.
A duplicate copy shall be lodged with
the Superintendent originating the
probate. A partial record may also be
furnished to the Superintendents of
other affected agencies. In those cases
in which a hearing transcript has not
been prepared, the verbatim recording
of the hearing shall be retained in the
office of the administrative law judge
issuing the decision until the time al-
lowed for rehearing or appeal has ex-
pired. In cases in which a transcript is
not prepared, the original record re-
turned to the Land Titles and Records
Office shall contain a statement indi-
cating no transcript was prepared.

[36 FR 7186, Apr. 15, 1971, as amended at 52
FR 26345, July 14, 1987; 52 FR 35557, Sept. 22
1987]

DECISIONS

§ 4.240 Decision of administrative law
judge and notice thereof.

(a) The administrative law judge
shall decide the issues of fact and law
involved in the proceedings and shall
incorporate in his decision:

(1) In all cases, the names, birth
dates, relationships to the decedent,
and shares of heirs with citations to
the law of descent and distribution in
accordance with which the decision is
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made; or the fact that the decedent
died leaving no legal heirs.

(2) In testate cases, (i) approval or
disapproval of the will with construc-
tion of its provisions, (ii) the names
and relationship to the testator of all
beneficiaries and a description of the
property which each is to receive;

(3) Allowance or disallowance of
claims against the estate;

(4) Whether heirs or devisees are non-
Indian, exclusively alien Indians, or In-
dians whose property is not subject to
Federal supervision.

(5) A determination of any rights of
dower, curtesy or homestead which
may constitute a burden upon the in-
terest of the heirs.

(b) When the administrative law
judge issues a decision, he shall issue a
notice thereof to all parties who have
or claim any interest in the estate and
shall mail a copy of said notice, to-
gether with a copy of the decision to
the Superintendent and to each party
in interest simultaneously. The deci-
sion shall not become final and no dis-
tribution shall be made thereunder
until the expiration of the 60 days al-
lowed for the filing of a petition for re-
hearing by aggrieved parties as pro-
vided in § 4.241.

[36 FR 7186, Apr. 15, 1971, as amended at 36
FR 24813, Dec. 23, 1971]

§ 4.241 Rehearing.
(a) Any person aggrieved by the deci-

sion of the administrative law judge
may, within 60 days after the date on
which notice of the decision is mailed
to the interested parties, file with the
Superintendent a written petition for
rehearing. Such a petition must be
under oath and must state specifically
and concisely the grounds upon which
it is based. If the petition is based upon
newly-discovered evidence, it shall be
accompanied by affidavits of witnesses
stating fully what the new testimony
is to be. It shall also state justifiable
reasons for the failure to discover and
present that evidence, tendered as new,
at the hearings held prior to the issu-
ance of the decision. The Superintend-
ent, upon receiving a petition for re-
hearing, shall promptly forward it to
the administrative law judge. The Su-
perintendent shall not pay claims or
distribute the estate while such peti-

tion is pending unless otherwise di-
rected by the administrative law judge.

(b) If proper grounds are not shown,
or if the petition is not filed within the
time prescribed in paragraph (a) of this
section, the administrative law judge
shall issue an order denying the peti-
tion and shall set forth therein his rea-
sons therefor. He shall furnish copies of
such order to the petitioner, the Super-
intendent, and the parties in interest.

(c) If the petition appears to show
merit, the administrative law judge
shall cause copies of the petition and
supporting papers to be served on those
persons whose interest in the estate
might be adversely affected by the
granting of the petition. The adminis-
trative law judge shall allow all per-
sons served a reasonable, specified time
in which to submit answers or legal
briefs in opposition to the petition. The
administrative law judge shall then re-
consider, with or without hearing as he
may determine, the issues raised in the
petition; he may adhere to the former
decision, modify or vacate it, or make
such further order as is warranted.

(d) Upon entry of a final order the ad-
ministrative law judge shall lodge the
complete record relating to the peti-
tion with the title plant designated
under § 4.236(b), and furnish a duplicate
record thereof to the Superintendent.

(e) Successive petitions for rehearing
are not permitted, and, except for the
issuance of necessary orders nunc pro
tunc to correct clerical errors in the
decision, the administrative law
judge’s jurisdiction shall have termi-
nated upon the issuance of a decision
finally disposing of a petition for re-
hearing. Nothing herein shall be con-
strued as a bar to the remand of a case
by the Board for further hearing or re-
hearing after appeal.

(f) At the time the final decision is
entered following the filing of a peti-
tion for rehearing, the administrative
law judge shall direct a notice of such
action with a copy of the decision to
the Superintendent and to the parties
in interest and shall mail the same by
regular mail to the said parties at their
addresses of record.

(g) No distribution shall be made
under such order for a period of 60 days
following the mailing of a notice of de-
cision pending the filing of a notice of
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appeal by an aggrieved party as herein
provided.

[36 FR 7186, Apr. 15, 1971, as amended at 36
FR 24813, Dec. 23, 1971]

§ 4.242 Reopening.
(a) Within a period of 3 years from

the date of a final decision issued by an
administrative law judge or by the
Board but not thereafter except as pro-
vided in §§ 4.203 and 4.206, any person
claiming an interest in the estate who
had no actual notice of the original
proceedings and who was not on the
reservation or otherwise in the vicinity
at any time while the public notices of
the hearing were posted may file a pe-
tition in writing for reopening of the
case. Any such petition shall be ad-
dressed to the administrative law judge
and filed at his headquarters. A copy of
such petition shall be furnished also by
the petitioner to the Superintendent.
All grounds for the reopening must be
set forth fully. If based on alleged er-
rors of fact, all such allegations shall
be under oath and supported by affida-
vits.

(b) If the administrative law judge
finds that proper grounds are not
shown, he shall issue an order denying
the petition and setting forth the rea-
sons for such denial. Copies of the ad-
ministrative law judge’s decision shall
be mailed to the petitioner, the Super-
intendent, and to those persons who
share in the estate.

(c) If the petition appears to show
merit, the administrative law judge
shall cause copies of the petition and
all papers filed by the petitioner to be
served on those persons whose interest
in the estate might be adversely af-
fected by the granting of the petition.
Such persons may resist such petition
by filing answers, cross-petitions, or
briefs. Such filings shall be made with-
in such reasonable time periods as the
administrative law judge specifies. The
administrative law judge shall then re-
consider, with or without hearing as he
may determine, prior actions taken in
the case and may either adhere to,
modify, or vacate the original decision.
Copies of the administrative law
judge’s decision shall be mailed to the
petitioner, to all persons who received
copies of the petition, and to the Su-
perintendent.

(d) To prevent manifest error an ad-
ministrative law judge may reopen a
case within a period of 3 years from the
date of the final decision, after due no-
tice on his own motion, or on petition
of an officer of the Bureau of Indian Af-
fairs. Copies of the administrative law
judge’s decision shall be mailed to all
parties in interest and to the Super-
intendent.

(e) The administrative law judge may
suspend distribution of the estate or
the income therefrom during the pend-
ency of reopening proceedings by order
directed to the Superintendent.

(f) The administrative law judge
shall lodge the record made in dispos-
ing of a reopening petition with the
title plant designated under § 4.236(b)
and shall furnish a duplicate record
thereof to the Superintendent.

(g) No distribution shall be made
under a decision issued pursuant to
paragraph (b), (c), or (d) of this section
for a period of 60 days following the
mailing of the copy of the decision as
therein provided, pending the filing of
a notice of appeal by an aggrieved
party.

(h) If a petition for reopening is filed
more than 3 years after the entry of a
final decision in a probate, it shall be
allowed only upon a showing that a
manifest injustice will occur; that a
reasonable possibility exists for correc-
tion of the error; that the petitioner
had no actual notice of the original
proceedings; and that petitioner was
not on the reservation or otherwise in
the vicinity at any time while the pub-
lic notices were posted. A denial of
such petition may be made by the ad-
ministrative law judge on the basis of
the petition and available Bureau
records. No such petition shall be
granted, however, unless the adminis-
trative law judge has caused copies of
the petition and all other papers filed
by the petitioner to be served on those
persons whose interest in the estate
might be adversely affected by the
granting of the petition, and after al-
lowing such persons an opportunity to
resist such petition by filing answers,
cross petitions or briefs as provided in
(c) of this rule.

[36 FR 7186, Apr. 15, 1971, as amended at 36
FR 24813, Dec. 23, 1971; 43 FR 5514, Feb. 9,
1978]
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CLAIMS

§ 4.250 Filing and proof of creditor
claims; limitations.

(a) All claims against the estate of a
deceased Indian held by creditors
chargeable with notice of the hearing
under § 4.211(c) shall be filed with either
the Superintendent or the administra-
tive law judge prior to the conclusion
of the first hearing, and if they are not
so filed, they shall be forever barred.

(b) The claims of non-Indians shall be
filed in triplicate, itemized in detail as
to dates and amounts of charges for
purchases or services and dates and
amounts of payments on account. Such
claims shall show the names and ad-
dresses of all parties in addition to the
decedent from whom payment might be
sought. Each claim shall be supple-
mented by an affidavit, in triplicate, of
the claimant or someone in his behalf
that the amount claimed is justly due
from the decedent, that no payments
have been made on the account which
are not credited thereon as shown by
the itemized statement, and that there
are no offsets to the knowledge of the
claimant.

(c) Claims of individual Indians
against the estate of a deceased Indian
may be presented in the manner set
forth in paragraph (b) of this section or
by oral evidence at the hearing where
the claimant shall be subject to exam-
ination under oath relative thereto.

(d) Claims for care may not be al-
lowed except upon clear and convincing
evidence that the care was given on a
promise of compensation and that com-
pensation was expected.

(e) A claim, whether that of an In-
dian or non-Indian, based on a written
or oral contract, express or implied,
where the claim for relief has existed
for such a period as to be barred by the
State laws at date of decedent’s death,
cannot be allowed.

(f) Claims sounding in tort not re-
duced to judgment in a court of com-
petent jurisdiction, and other unliqui-
dated claims not properly within the
jurisdiction of a probate forum, may be
barred from consideration by an ad-
ministrative law judge’s interim order.

(g) Claims of a State or any of its po-
litical subdivisions on account of social

security or old-age assistance pay-
ments shall not be allowed.

[36 FR 7186, Apr. 15, 1971, as amended at 36
FR 24813, Dec. 23, 1971]

§ 4.251 Priority of claims.
After allowance of the costs of ad-

ministration, claims shall be allowed:
(a) Priority in payment shall be al-

lowed in the following order except as
otherwise provided in paragraph (b) of
this section:

(1) Claims for expenses for last illness
not in excess of $500, and for funeral ex-
penses not in excess of $500;

(2) Claims of unsecured indebtedness
to the United States or any of its agen-
cies;

(3) Claims of unsecured indebtedness
to a Tribe or to any of its subsidiary
organizations;

(4) Claims of general creditors, in-
cluding that portion of expenses of last
illness not previously authorized in ex-
cess of $500 and that portion of funeral
charges not previously authorized in
excess of $500.

(b) The preference of claims may be
deferred, in the discretion of the ad-
ministrative law judge, in making ad-
justments or compromises beneficial to
the estate.

(c) No claims of general creditors
shall be allowed if the value of the es-
tate is $2,500 or less and the decedent is
survived by a spouse or by one or more
minor children. In no event shall
claims be allowed in an aggregate
amount which is in excess of the valu-
ation of the estate; the general credi-
tors’ claims may be prorated or dis-
allowed entirely, and the preferred
claims may be prorated subject to the
limitations contained in paragraph (d)
of this section.

(d) If the income of the estate is not
sufficient to permit the payment of al-
lowed claims of general creditors with-
in 3 years from the date of allowance;
or to permit payment of the allowed
claims of preferred creditors, except
the United States, within 7 years from
the date of allowance, then the unpaid
balance of such claims shall not be en-
forceable against the estate or any of
its assets.

(e) In the event that it is determined
that a part or portion of the estate is
to lose its trust character pursuant to
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findings made under § 4.206, then the
administrative law judge may in his
discretion prorate all claims and re-
duce the allowance thereof on a ratio
comparable with that existing between
the total value of the estate and the
value of that portion which is to lose
its trust character.

[36 FR 7186, Apr. 15, 1971, as amended at 51
FR 35219, Oct. 2, 1986]

§ 4.252 Property subject to claims.
Claims are payable from income from

the lands remaining in trust. Further,
except as prohibited by law, all trust
moneys of the deceased on hand or ac-
crued at time of death, including
bonds, unpaid judgments, and accounts
receivable, may be used for the pay-
ment of claims, whether the right,
title, or interest that is taken by an
heir, devisee, or legatee remains in or
passes out of trust.

WILLS

§ 4.260 Making; review as to form; rev-
ocation.

(a) An Indian of the age of 18 years or
over and of testamentary capacity,
who has any right, title, or interest in
trust property, may dispose of such
property by a will executed in writing
and attested by two disinterested adult
witnesses.

(b) When an Indian executes a will
and submits the same to the Super-
intendent of the Agency, the Super-
intendent shall forward it to the Office
of the Solicitor for examination as to
adequacy of form, and for submission
by the Office of the Solicitor to the Su-
perintendent of any appropriate com-
ments. The will or codicil or any re-
placement or copy thereof may be re-
tained by the Superintendent at the re-
quest of the testator or testatrix for
safekeeping. A will shall be held in ab-
solute confidence, and no person other
than the testator shall admit its exist-
ence or divulge its contents prior to
the death of the testator.

(c) The testator may, at any time
during his lifetime, revoke his will by a
subsequent will or other writing exe-
cuted with the same formalities as are
required in the case of the execution of
a will, or by physically destroying the
will with the intention of revoking it.

No will that is subject to the regula-
tions of this subpart shall be deemed to
be revoked by operation of the law of
any State.

[36 FR 7186, Apr. 15, 1971, as amended at 36
FR 21284, Nov. 5, 1971; 36 FR 24813, Dec. 23,
1971; 53 FR 48648, Dec. 2, 1988]

§ 4.261 Anti-lapse provisions.

When an Indian testator devises or
bequeaths trust property to any of his
grandparents or to the lineal descend-
ant of a grandparent, and the devisee
or legatee dies before the testator leav-
ing lineal descendants, such descend-
ants shall take the right, title, or in-
terest so given by the will per stirpes.
Relationship by adoption shall be
equivalent to relationship by blood.

[54 FR 8329, Feb. 28, 1989]

§ 4.262 Felonious taking of testator’s
life.

No person who has been finally con-
victed of feloniously causing the death
or taking the life of, or procuring an-
other person to take the life of, the tes-
tator, shall take directly or indirectly
any devise or legacy under deceased’s
will. All right, title, and interest exist-
ing in such a situation shall vest and
be determined as if the person con-
victed never existed, notwithstanding
§ 4.261.

CUSTODY AND DISTRIBUTION OF ESTATES

§ 4.270 Custody and control of trust es-
tates.

The Superintendent may assume cus-
tody or control of all trust personal
property of a deceased Indian and he
may take such action, including sale
thereof, as in his judgment is necessary
for the benefit of the estate, the heirs,
legatees, and devisees, pending entry of
the decision provided for in § 4.240,
§ 4.241, or § 4.312 or decisions in the set-
tlement of the estate as provided for in
§ 4.271. All expenses, including expenses
of roundup, branding, care, and feeding
of livestock, shall be a proper charge
against the estate and may be paid by
the Superintendent from those funds of
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the deceased that are under his con-
trol, or from the proceeds of a sale of
the property or a part thereof.

[36 FR 7186, Apr. 15, 1971, as amended at 55
FR 43133, Oct. 26, 1990]

§ 4.271 Summary distribution.

When an Indian dies intestate leaving
only trust personal property or cash of
a value of less than $1,000, the Super-
intendent shall assemble the apparent
heirs and hold an informal hearing to
determine the proper distribution
thereof. A memorandum covering the
hearing shall be retained in the agency
files showing the date of death of the
decedent, the date of hearing, the per-
sons notified and attending, the
amount on hand, and the disposition
thereof. In the disposition of such
funds, the administrative law judge or
Superintendent shall dispose of credi-
tors’ claims as provided in § 4.251. The
Superintendent shall credit the bal-
ance, if any, to the legal heirs.

[36 FR 24814, Dec. 23, 1971]

§ 4.272 Omitted property.

(a) When, subsequent to the issuance
of a decision under § 4.240 or § 4.312, it is
found that trust property or interest
therein belonging to a decedent has not
been included in the inventory, the in-
ventory can be modified either admin-
istratively by the Commissioner of the
Bureau of Indian Affairs or by a modi-
fication order prepared by him for the
administrative law judge’s approval
and signature to include such omitted
property for distribution pursuant to
the original decision. Copies of such
modifications shall be furnished to the
Superintendent and to all those per-
sons who share in the estate.

(b) When the property to be included
takes a different line of descent from
that shown in the original decision, the
Commissioner of the Bureau of Indian
Affairs shall notify the administrative
law judge who shall proceed to hold
hearings if necessary and shall issue a
decision under § 4.240. The record of any
such proceeding shall be lodged with
the title plant designated under
§ 4.236(b).

[36 FR 7186, Apr. 15, 1971; 36 FR 7588, Apr. 22,
1971, as amended at 55 FR 43133, Oct. 26, 1990]

§ 4.273 Improperly included property.

(a) When subsequent to a decision
under § 4.240 or § 4.312, it is found that
property has been improperly included
in the inventory of an estate, the in-
ventory shall be modified to eliminate
such property. A petition for modifica-
tion may be filed by the Superintend-
ent of the Agency where the property
is located, or by any party in interest.

(b) The administrative law judge
shall review the record of the title
upon which the modification is to be
based, and enter an appropriate deci-
sion. If the decision is entered without
a hearing, the administrative law judge
shall give notice of his action to all
parties whose rights are adversely af-
fected allowing them 60 days in which
to show cause why the decision should
not then become final.

(c) Where appropriate the adminis-
trative law judge may conduct a hear-
ing at any stage of the modification
proceeding. Any such hearing shall be
scheduled and conducted in accordance
with the rules of this subpart. The ad-
ministrative law judge shall enter a
final decision based on his findings,
modifying or refusing to modify the
property inventory and his decision
shall become final at the end of 60 days
from the date it is mailed unless a no-
tice of appeal is filed by an aggrieved
party within such period. Notice of
entry of the decision shall be given in
accordance with § 4.240(b).

(d) A party aggrieved by the adminis-
trative law judge’s decision may appeal
to the Board pursuant to the proce-
dures in §§ 4.310 through 4.323.

(e) The record of all proceedings shall
be lodged with the title plant des-
ignated under § 4.236(b).

[36 FR 24814, Dec. 23, 1971, as amended at 55
FR 43133, Oct. 26, 1990]

§ 4.274 Distribution of estates.

(a) Unless the Superintendent shall
have received a petition for rehearing
filed pursuant to the requirements of
§ 4.241(a) or a copy of a notice of appeal
filed pursuant to the requirements of
§ 4.320(b), he shall pay allowed claims,
distribute the estate, and take all
other necessary action directed by the
administrative law judge’s final order.
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(b) The Superintendent may not pay
claims nor make distribution of an es-
tate during the pendency of proceed-
ings under § 4.241 or § 4.242 unless the
administrative law judge orders other-
wise in writing. The Board may, at any
time, authorize the administrative law
judge to issue interim orders for pay-
ment of claims or for partial distribu-
tion during the pendency of proceed-
ings on appeal.

[36 FR 7186, Apr. 15, 1971, as amended at 36
FR 24814, Dec. 23, 1971; 55 FR 43133, Oct. 26,
1990]

MISCELLANEOUS

§ 4.281 Claims for attorney fees.
(a) Attorneys representing Indians in

proceedings under these regulations
may be allowed fees therefor by the ad-
ministrative law judge. At the adminis-
trative law judge’s discretion such fees
may be chargeable against the inter-
ests of the party thus represented, or
where appropriate, they may be taxed
as a cost of administration. Petitions
for allowance of fees shall be filed prior
to the close of the last hearing and
shall be supported by such proof as is
required by the administrative law
judge. In determining attorney fees,
consideration shall be given to the fact
that the property of the decedent is re-
stricted or held in trust and that it is
the duty of the Department to protect
the rights of all parties in interest.

(b) Nothing herein shall prevent an
attorney from petitioning for addi-
tional fees to be considered at the dis-
position of a petition for rehearing and
again after an appeal on the merits. An
order allowing an attorney’s fees is
subject to a petition for rehearing and
to an appeal.

§ 4.282 Guardians for incompetents.
Minors and other legal incompetents

who are parties in interest shall be rep-
resented at all hearings by legally ap-
pointed guardians, or by guardians ad
litem appointed by the administrative
law judge.

TRIBAL PURCHASE OF INTERESTS UNDER
SPECIAL STATUTES

SOURCE: 45 FR 50331, July 29, 1980, unless
otherwise noted.

§ 4.300 Authority and scope.

(a) The rules and procedures set forth
in §§ 4.300 through 4.308 apply only to
proceedings in Indian probate which re-
late to the tribal purchase of a dece-
dent’s interests in trust and restricted
land as provided by:

(1) The Act of December 31, 1970 (Pub.
L. 91–627; 84 Stat. 1874; 25 U.S.C. 607
(1976)), amending section 7 of the Act of
August 9, 1946 (60 Stat. 968), with re-
spect to trust or restricted land within
the Yakima Reservation or within the
area ceded by the Treaty of June 9, 1855
(12 Stat. 1951);

(2) The Act of August 10, 1972 (Pub. L.
92–377; 86 Stat. 530), with respect to
trust or restricted land within the
Warm Springs Reservation or within
the area ceded by the Treaty of June
25, 1855 (12 Stat. 37); and

(3) The Act of September 29, 1972
(Pub. L. 92–443; 86 Stat. 744), with re-
spect to trust or restricted land within
the Nez Perce Indian Reservation or
within the area ceded by the Treaty of
June 11, 1855 (12 Stat. 957).

(b)(1) In the exercise of probate au-
thority, an administrative law judge
shall determine: (i) The entitlement of
a tribe to purchase a decedent’s inter-
ests in trust or restricted land under
the statutes; (ii) the entitlement of a
surviving spouse to reserve a life estate
in one-half of the surviving spouse’s in-
terests which have been purchased by a
tribe; and (iii) the fair market value of
such interests, including the value of
any life estate reserved by a surviving
spouse.

(2) In the determination under para-
graph (b)(1) of this section of the enti-
tlement of a tribe to purchase the in-
terests of an heir or devisee, the issues
of: (i) Enrollment or refusal of the tribe
to enroll a specific individual and (ii)
specification of blood quantum, where
pertinent, shall be determined by the
official tribal roll which shall be bind-
ing upon the administrative law judge.
For good cause shown, the administra-
tive law judge may stay the probate
proceeding to permit an aggrieved
party to pursue an enrollment applica-
tion, grievance, or appeal through the
established procedures applicable to
the tribe.
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§ 4.301 Appraisal report.
(a) Order for appraisal; date for deter-

mining fair market value. In all probates,
at the earliest possible stage of the
proceeding before issuance of a probate
decision, when the record reveals to
the Superintendent: (1) That the dece-
dent owned interests in land located on
one or more of those reservations des-
ignated in § 4.300 and (2) that any one or
more of the probable heirs or devisees,
who may become a distributee of such
interests upon completion of the pro-
bate proceeding, is not enrolled in or
does not have the required blood quan-
tum in the tribe of the reservation
where the land is located to hold such
interests against a claim thereto made
by the tribe, the Superintendent shall
order an appraisal of the decedent’s in-
terests. If there is a surviving spouse
whose interests may be subject to the
tribal option, the appraisal shall in-
clude the value of a life estate based on
the life of the surviving spouse in one
half of such interests. The appraisal
shall be made on the basis of the fair
market value of the property, includ-
ing fixed improvements, as of the date
of decedent’s death.

(b) Who may conduct the appraisal;
submission of the appraisal report to the
administrative law judge. Qualified ap-
praisers shall appraise the property
and submit an appraisal with a sum-
mary thereof to the Superintendent.
The Superintendent shall file the ap-
praisal report with the administrative
law judge and retain a copy in the Su-
perintendent’s office. Interested par-
ties may examine and copy, at their ex-
pense, the appraisal report at the office
of the Superintendent or administra-
tive law judge.

§ 4.302 Conclusion of probate and trib-
al exercise of statutory option.

(a) Conclusion of probate; findings in
the probate decision. When a decedent is
shown to have owned land interests in
any one or more of the reservations
mentioned in the statutes enumerated
in § 4.300, the probate proceeding rel-
ative to the determination of heirs, ap-
proval or disapproval of a will, and the
claims of creditors shall first be con-
cluded as final for the Department in
accordance with §§ 4.200 through 4.282
and §§ 4.310 through 4.323. This decision

will be referred to herein as the ‘‘pro-
bate decision.’’ At the probate hearing
a finding shall be made on the record
showing those interests in land, if any,
which are subject to the tribal option.
The finding shall be reduced to writing
in the probate decision setting forth
the apparent rights of the tribe as
against affected heirs or devisees and
the right of a surviving spouse whose
interests are subject to the tribal op-
tion to reserve a life estate in one-half
of such interests. If the finding is that
there are no interests subject to the
tribal option, the decision shall so
state. A copy of the probate decision,
to which shall be attached a copy of
the appraisal summary, shall be dis-
tributed to all parties in interest in ac-
cordance with §§ 4.201 and 4.240.

(b) Tribal exercise of statutory option. A
tribe may purchase all or a part of the
available interests specified in the pro-
bate decision within 60 days from the
date of the probate decision unless a
petition for rehearing or a demand for
hearing has been filed in accordance
with § 4.304 or 4.305. If a petition for re-
hearing or a demand for hearing has
been filed, a tribe may purchase all or
a part of the available interests speci-
fied in the probate decision within 20
days from the date of the decision on
rehearing or hearing, whichever is ap-
plicable. A tribe may not, however,
claim an interest less than the dece-
dent’s total interest in any one individ-
ual tract. The tribe shall file a written
notce of purchase with the Super-
intendent, together with the tribe’s
certification that copies thereof have
been mailed on the same date to the
administrative law judge and to the af-
fected heirs or devisees.

Upon failure to timely file a notice of
purchase, the right to distribution of
all unclaimed interests shall accrue to
the heirs or devisees.

[36 FR 7186, Apr. 15, 1971, as amended at 55
FR 43133, Oct. 26, 1990; 55 FR 46132, Nov. 1,
1990]

§ 4.303 Notice by surviving spouse to
reserve a life estate.

When the heir or devisee whose inter-
ests are subject to the tribal option is
a surviving spouse, the spouse may re-
serve a life estate in one-half of such
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interests. The spouse shall file a writ-
ten notice to reserve with the Super-
intendent within 30 days after the tribe
has exercised its option to purchase the
interest in question, together with a
certification that copies thereof have
been mailed on the same date to the
administrative law judge and the tribe.
Failure to timely file a notice to re-
serve a life estate shall constitute a
waiver thereof.

§ 4.304 Rehearing.

Any party in interest aggrieved by
the probate decision may, within 60
days from the date of the probate deci-
sion, file with the administrative law
judge a written petition for rehearing
in accordance with § 4.241.

§ 4.305 Hearing.

(a) Demand for hearing. Any party in
interest aggrieved by the exercise of
the tribal option to purchase the inter-
ests in question or the valuation of the
interests as set forth in the appraisal
report may, within 60 days from the
date of the probate decision or 60 days
from the date of the decision on rehear-
ing, whichever is applicable, file with
the administrative law judge a written
demand for hearing, together with a
certification that copies thereof have
been mailed on the same date to the
Superintendent and to each party in
interest; provided, however, that an ag-
grieved party shall have at least 20
days from the date the tribe exercises
its option to purchase available inter-
ests to file such a demand. The demand
must state specifically and concisely
the grounds upon which it is based.

(b) Notice; burden of proof. The admin-
istrative law judge shall, upon receipt
of a demand for hearing, set a time and
place therefor and shall mail notice
thereof to all parties in interest not
less than 30 days in advance; provided,
however, that such date shall be set
after the expiration of the 60-day pe-
riod fixed for the filing of the demand
for hearing as provided in § 4.305(a). At
the hearing each party challenging the
tribe’s claim to purchase the interests
in question or the valuation of the in-
terests as set forth in the appraisal re-
port shall have the burden of proving
his or her position.

(c) Decision after hearing; appeal.
Upon conclusion of the hearing, the ad-
ministrative law judge shall issue a de-
cision which shall determine all of the
issues including, but not limited to, a
judgment establishing the fair market
value of the interests purchased by the
tribe, including any adjustment thereof
made necessary by the surviving
spouse’s decision to reserve a life es-
tate in one-half of the interests. The
decision shall specify the right of ap-
peal to the Board of Indian Appeals
within 60 days from the date of the de-
cision in accordance with §§ 4.310
through 4.323. The administrative law
judge shall lodge the complete record
relating to the demand for hearing
with the title plant as provided in
§ 4.236(b), furnish a duplicate record
thereof to the Superintendent, and
mail a notice of such action together
with a copy of the decision to each
party in interest.

[36 FR 7186, Apr. 15, 1971, as amended at 55
FR 43133, Oct. 26, 1990]

§ 4.306 Time for payment.

A tribe shall pay the full fair market
value of the interests purchased, as set
forth in the appraisal report or as de-
termined after hearing in accordance
with § 4.305, whichever is applicable,
within 2 years from the date of dece-
dent’s death or within 1 year from the
date of notice of purchase, whichever
comes later.

§ 4.307 Title.

Upon payment by the tribe of the in-
terests purchased, the Superintendent
shall issue a certificate to the adminis-
trative law judge that this has been
done and file therewith such docu-
ments in support thereof as the admin-
istrative law judge may require. The
administrative law judge shall then
issue an order that the United States
holds title to such interests in trust for
the tribe, lodge the complete record,
including the decision, with the title
plant as provided in § 4.236(b), furnish a
duplicate record thereof to the Super-
intendent, and mail a notice of such ac-
tion together with a copy of the deci-
sion to each party in interest.
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§ 4.308 Disposition of income.
During the pendency of the probate

and up to the date of transfer of title
to the United States in trust for the
tribe in accordance with § 4.307, all in-
come received or accrued from the land
interests purchased by the tribe shall
be credited to the estate.

CROSS REFERENCE: See 25 CFR part 2 for
procedures for appeals to Area Directors and
to the Commissioner of the Bureau of Indian
Affairs.

GENERAL RULES APPLICABLE TO PRO-
CEEDINGS ON APPEAL BEFORE THE IN-
TERIOR BOARD OF INDIAN APPEALS

SOURCE: 54 FR 6485, Feb. 10, 1989, unless
otherwise noted.

§ 4.310 Documents.
(a) Filing. The effective date for filing

a notice of appeal or other document
with the Board during the course of an
appeal is the date of mailing or the
date of personal delivery, except that a
motion for the Board to assume juris-
diction over an appeal under 25 CFR
2.20(e) shall be effective the date it is
received by the Board.

(b) Service. Notices of appeal and
pleadings shall be served on all parties
in interest in any proceeding before the
Interior Board of Indian Appeals by the
party filing the notice or pleading with
the Board. Service shall be accom-
plished upon personal delivery or mail-
ing. Where a party is represented in an
appeal by an attorney or other rep-
resentative authorized under 43 CFR
1.3, service of any document on the at-
torney or representative is service on
the party. Where a party is represented
by more than one attorney, service on
any one attorney is sufficient. The cer-
tificate of service on an attorney or
representative shall include the name
of the party whom the attorney or rep-
resentative represents and indicate
that service was made on the attorney
or representative.

(c) Computation of time for filing and
service. Except as otherwise provided by
law, in computing any period of time
prescribed for filing and serving a doc-
ument, the day upon which the deci-
sion or document to be appealed or an-
swered was served or the day of any
other event after which a designated

period of time begins to run is not to
be included. The last day of the period
so computed is to be included, unless it
is a Saturday, Sunday, Federal legal
holiday, or other nonbusiness day, in
which event the period runs until the
end of the next day which is not a Sat-
urday, Sunday, Federal legal holiday,
or other nonbusiness day. When the
time prescribed or allowed is 7 days or
less, intermediate Saturdays, Sundays,
Federal legal holidays, and other non-
business days shall be excluded in the
computation.

(d) Extensions of time. (1) The time for
filing or serving any document except a
notice of appeal may be extended by
the Board.

(2) A request to the Board for an ex-
tension of time must be filed within
the time originally allowed for filing.

(3) For good cause the Board may
grant an extension of time on its own
initiative.

(e) Retention of documents. All docu-
ments received in evidence at a hearing
or submitted for the record in any pro-
ceeding before the Board will be re-
tained with the official record of the
proceeding. The Board, in its discre-
tion, may permit the withdrawal of
original documents while a case is
pending or after a decision becomes
final upon conditions as required by
the Board.

§ 4.311 Briefs on appeal.
(a) The appellant may file an opening

brief within 30 days after receipt of the
notice of docketing. Appellant shall
serve copies of the opening brief upon
all interested parties or counsel and
file a certificate with the Board show-
ing service upon the named parties. Op-
posing parties or counsel shall have 30
days from receipt of appellant’s brief
to file answer briefs, copies of which
shall be served upon the appellant or
counsel and all other parties in inter-
est. A certificate showing service of the
answer brief upon all parties or counsel
shall be attached to the answer filed
with the Board.

(b) Appellant may reply to an an-
swering brief within 15 days from its
receipt. A certificate showing service
of the reply brief upon all parties or
counsel shall be attached to the reply
filed with the Board. Except by special
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permission of the Board, no other
briefs will be allowed on appeal.

(c) The Bureau of Indian Affairs shall
be considered an interested party in
any proceeding before the Board. The
Board may request that the Bureau
submit a brief in any case before the
Board.

(d) An original only of each docu-
ment should be filed with the Board.
Documents should not be bound along
the side.

(e) The Board may also specify a date
on or before which a brief is due. Un-
less expedited briefing has been grant-
ed, such date shall not be less than the
appropriate period of time established
in this section.

§ 4.312 Decisions.
Decisions of the Board will be made

in writing and will set forth findings of
fact and conclusions of law. The deci-
sion may adopt, modify, reverse or set
aside any proposed finding, conclusion
or order of an official of the Bureau of
Indian Affairs or an administrative law
judge. Distribution of decisions shall be
made by the Board to all parties con-
cerned. Unless otherwise stated in the
decision, rulings by the Board are final
for the Department and shall be given
immediate effect.

§ 4.313 Amicus Curiae; intervention;
joinder motions.

(a) Any interested person or Indian
tribe desiring to intervene or to join
other parties or to appear as amicus
curiae or to obtain an order in an ap-
peal before the Board shall apply in
writing to the Board stating the
grounds for the action sought. Permis-
sion to intervene, to join parties, to ap-
pear, or for other relief, may be grant-
ed for purposes and subject to limita-
tions established by the Board. This
section shall be liberally construed.

(b) Motions to intervene, to appear as
amicus curiae, to join additional par-
ties, or to obtain an order in an appeal
pending before the Board shall be
served in the same manner as appeal
briefs.

§ 4.314 Exhaustion of administrative
remedies.

(a) No decision of an administrative
law judge or an official of the Bureau

of Indian Affairs, which at the time of
its rendition is subject to appeal to the
Board, shall be considered final so as to
constitute agency action subject to ju-
dicial review under 5 U.S.C. 704, unless
made effective pending decision on ap-
peal by order of the Board.

(b) No further appeal will lie within
the Department from a decision of the
Board.

(c) The filing of a petition for recon-
sideration is not required to exhaust
administrative remedies.

[54 FR 6485, Feb. 10, 1989; 54 FR 7504, Feb. 21,
1989]

§ 4.315 Reconsideration.
(a) Reconsideration of a decision of

the Board will be granted only in ex-
traordinary circumstances. Any party
to the decision may petition for recon-
sideration. The petition must be filed
with the Board within 30 days from the
date of the decision and shall contain a
detailed statement of the reasons why
reconsideration should be granted.

(b) A party may file only one petition
for reconsideration.

(c) The filing of a petition shall not
stay the effect of any decision or order
and shall not affect the finality of any
decision or order for purposes of judi-
cial review, unless so ordered by the
Board.

§ 4.316 Remands from courts.
Whenever any matter is remanded

from any court to the Board for further
proceedings, the Board will either re-
mand the matter to an administrative
law judge or to the Bureau of Indian
Affairs, or to the extent the court’s di-
rective and time limitations will per-
mit, the parties shall be allowed an op-
portunity to submit to the Board a re-
port recommending procedures for it to
follow to comply with the court’s
order. The Board will enter special or-
ders governing matters on remand.

§ 4.317 Standards of conduct.
(a) Inquiries about cases. All inquiries

with respect to any matter pending be-
fore the Board shall be made to the
Chief Administrative Judge of the
Board or the administrative judge as-
signed the matter.

(b) Disqualification. An administra-
tive judge may withdraw from a case in
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accordance with standards found in the
recognized canons of judicial ethics if
the judge deems such action appro-
priate. If, prior to a decision of the
Board, a party files an affidavit of per-
sonal bias or disqualification with sub-
stantiating facts, and the administra-
tive judge concerned does not with-
draw, the Director of the Office of
Hearings and Appeals shall determine
the matter of disqualification.

§ 4.318 Scope of review.

An appeal shall be limited to those
issues which were before the adminis-
trative law judge upon the petition for
rehearing, reopening, or regarding trib-
al purchase of interests, or before the
official of the Bureau of Indian Affairs
on review. However, except as specifi-
cally limited in this part or in title 25
of the Code of Federal Regulations, the
Board shall not be limited in its scope
of review and may exercise the inher-
ent authority of the Secretary to cor-
rect a manifest injustice or error where
appropriate.

APPEALS TO THE BOARD OF INDIAN
APPEALS IN PROBATE MATTERS

SOURCE: 54 FR 6487, Feb. 10, 1989, unless
otherwise noted.

§ 4.320 Who may appeal.

A party in interest shall have a right
of appeal to the Board of Indian Ap-
peals from an order of an administra-
tive law judge on a petition for rehear-
ing, a petition for reopening, or regard-
ing tribal purchase of interests in a de-
ceased Indian’s trust estate.

(a) Notice of Appeal. Within 60 days
from the date of the decision, an appel-
lant shall file a written notice of ap-
peal signed by appellant, appellant’s
attorney, or other qualified representa-
tive as provided in 43 CFR 1.3, with the
Board of Indian Appeals, Office of
Hearings and Appeals, U.S. Department
of the Interior, 4015 Wilson Boulevard,
Arlington, Virginia 22203. A statement
of the errors of fact and law upon
which the appeal is based shall be in-
cluded in either the notice of appeal or
in any brief filed. The notice of appeal
shall include the names and addresses
of parties served. A notice of appeal

not timely filed shall be dismissed for
lack of jurisdiction.

(b) Service of copies of notice of appeal.
The appellant shall personally deliver
or mail the original notice of appeal to
the Board of Indian Appeals. A copy
shall be served upon the administrative
law judge whose decision is appealed as
well as all interested parties. The no-
tice of appeal filed with the Board shall
include a certification that service was
made as required by this section.

(c) Action by administrative law judge;
record inspection. The administrative
law judge, upon receiving a copy of the
notice of appeal, shall notify the Su-
perintendent concerned to return the
duplicate record filed under §§ 4.236(b)
and 4.241(d), or under § 4.242(f) of this
part, to the Land Titles and Records
Office designated under § 4.236(b) of this
part. The duplicate record shall be con-
formed to the original by the Land Ti-
tles and Records Office and shall there-
after be available for inspection either
at the Land Titles and Records Office
or at the office of the Superintendent.
In those cases in which a transcript of
the hearing was not prepared, the ad-
ministrative law judge shall have a
transcript prepared which shall be for-
warded to the Board within 30 days
from receipt of a copy of the notice of
appeal.

§ 4.321 Notice of transmittal of record
on appeal.

The original record on appeal shall be
forwarded by the Land Titles and
Records Office to the Board by cer-
tified mail. Any objection to the record
as constituted shall be filed with the
Board within 15 days of receipt of the
notice of docketing issued under § 4.332
of this part.

§ 4.322 Docketing.

The appeal shall be docketed by the
Board upon receipt of the administra-
tive record from the Land Titles and
Records Office. All interested parties
as shown by the record on appeal shall
be notified of the docketing. The dock-
eting notice shall specify the time
within which briefs may be filed and
shall cite the procedural regulations
governing the appeal.
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§ 4.323 Disposition of the record.
Subsequent to a decision of the

Board, other than remands, the record
filed with the Board and all documents
added during the appeal proceedings,
including any transcripts prepared be-
cause of the appeal and the Board’s de-
cision, shall be forwarded by the Board
to the Land Titles and Records Office
designated under § 4.236(b) of this part.
Upon receipt of the record by the Land
Titles and Records Office, the duplicate
record required by § 4.320(c) of this part
shall be conformed to the original and
forwarded to the Superintendent con-
cerned.

APPEALS TO THE BOARD OF INDIAN AP-
PEALS FROM ADMINISTRATIVE ACTIONS
OF OFFICIALS OF THE BUREAU OF IN-
DIAN AFFAIRS: ADMINISTRATIVE RE-
VIEW IN OTHER INDIAN MATTERS NOT
RELATING TO PROBATE PROCEEDINGS

SOURCE: 54 FR 6487, Feb. 10, 1989, unless
otherwise noted.

§ 4.330 Scope.
(a) The definitions set forth in 25

CFR 2.2 apply also to these special
rules. These regulations apply to the
practice and procedure for: (1) Appeals
to the Board of Indian Appeals from ad-
ministrative actions or decisions of of-
ficials of the Bureau of Indian Affairs
issued under regulations in 25 CFR
chapter 1, and (2) administrative re-
view by the Board of Indian Appeals of
other matters pertaining to Indians
which are referred to it for exercise of
review authority of the Secretary or
the Assistant Secretary—Indian Af-
fairs.

(b) Except as otherwise permitted by
the Secretary or the Assistant Sec-
retary—Indian Affairs by special dele-
gation or request, the Board shall not
adjudicate:

(1) Tribal enrollment disputes;
(2) Matters decided by the Bureau of

Indian Affairs through exercise of its
discretionary authority; or

(3) Appeals from decisions pertaining
to final recommendations or actions by
officials of the Minerals Management
Service, unless the decision is based on
an interpretation of Federal Indian law
(decisions not so based which arise
from determinations of the Minerals

Management Service, are appealable to
the Interior Board of Land Appeals in
accordance with 43 CFR 4.410).

§ 4.331 Who may appeal.

Any interested party affected by a
final administrative action or decision
of an official of the Bureau of Indian
Affairs issued under regulations in title
25 of the Code of Federal Regulations
may appeal to the Board of Indian Ap-
peals, except—

(a) To the extent that decisions
which are subject to appeal to a higher
official within the Bureau of Indian Af-
fairs must first be appealed to that of-
ficial;

(b) Where the decision has been ap-
proved in writing by the Secretary or
Assistant Secretary—Indian Affairs
prior to promulgation; or

(c) Where otherwise provided by law
or regulation.

§ 4.332 Appeal to the Board; how
taken; mandatory time for filing;
preparation assistance; require-
ment for bond.

(a) A notice of appeal shall be in
writing, signed by the appellant or by
his attorney of record or other quali-
fied representative as provided by 43
CFR 1.3, and filed with the Board of In-
dian Appeals, Office of Hearings and
Appeals, U.S. Department of the Inte-
rior, 4015 Wilson Boulevard, Arlington,
Virginia 22203, within 30 days after re-
ceipt by the appellant of the decision
from which the appeal is taken. A copy
of the notice of appeal shall simulta-
neously be filed with the Assistant Sec-
retary—Indian Affairs. As required by
§ 4.333 of this part, the notice of appeal
sent to the Board shall certify that a
copy has been sent to the Assistant
Secretary—Indian Affairs. A notice of
appeal not timely filed shall be dis-
missed for lack of jurisdiction. A no-
tice of appeal shall include:

(1) A full identification of the case;
(2) A statement of the reasons for the

appeal and of the relief sought; and
(3) The names and addresses of all ad-

ditional interested parties, Indian
tribes, tribal corporations, or groups
having rights or privileges which may
be affected by a change in the decision,
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whether or not they participated as in-
terested parties in the earlier proceed-
ings.

(b) In accordance with 25 CFR 2.20(c)
a notice of appeal shall not be effective
for 20 days from receipt by the Board,
during which time the Assistant Sec-
retary—Indian Affairs may decide to
review the appeal. If the Assistant Sec-
retary—Indian Affairs properly notifies
the Board that he has decided to review
the appeal, any documents concerning
the case filed with the Board shall be
transmitted to the Assistant Sec-
retary—Indian Affairs.

(c) When the appellant is an Indian or
Indian tribe not represented by coun-
sel, the official who issued the decision
appealed shall, upon request of the ap-
pellant, render such assistance as is ap-
propriate in the preparation of the ap-
peal.

(d) At any time during the pendency
of an appeal, an appropriate bond may
be required to protect the interest of
any Indian, Indian tribe, or other par-
ties involved.

§ 4.333 Service of notice of appeal.
(a) On or before the date of filing of

the notice of appeal the appellant shall
serve a copy of the notice upon each
known interested party, upon the offi-
cial of the Bureau of Indian Affairs
from whose decision the appeal is
taken, and upon the Assistant Sec-
retary—Indian Affairs. The notice of
appeal filed with the Board shall cer-
tify that service was made as required
by this section and shall show the
names and addresses of all parties
served. If the appellant is an Indian or
an Indian tribe not represented by
counsel, the appellant may request the
official of the Bureau whose decision is
appealed to assist in service of copies
of the notice of appeal and any sup-
porting documents.

(b) The notice of appeal will be con-
sidered to have been served upon the
date of personal service or mailing.

§ 4.334 Extensions of time.
Requests for extensions of time to

file documents may be granted upon a
showing of good cause, except for the
time fixed for filing a notice of appeal
which, as specified in § 4.332 of this
part, may not be extended.

§ 4.335 Preparation and transmittal of
record by official of the Bureau of
Indian Affairs.

(a) Within 20 days after receipt of a
notice of appeal, or upon notice from
the Board, the official of the Bureau of
Indian Affairs whose decision is ap-
pealed shall assemble and transmit the
record to the Board. The record on ap-
peal shall include, without limitation,
copies of transcripts of testimony
taken; all original documents, peti-
tions, or applications by which the pro-
ceeding was initiated; all supplemental
documents which set forth claims of in-
terested parties; and all documents
upon which all previous decisions were
based.

(b) The administrative record shall
include a Table of Contents noting, at
a minimum, inclusion of the following:

(1) The decision appealed from;
(2) The notice of appeal or copy

thereof; and
(3) Certification that the record con-

tains all information and documents
utilized by the deciding official in ren-
dering the decision appealed.

(c) If the deciding official receives
notification that the Assistant Sec-
retary—Indian Affairs has decided to
review the appeal before the adminis-
trative record is transmitted to the
Board, the administrative record shall
be forwarded to the Assistant Sec-
retary—Indian Affairs rather than to
the Board.

§ 4.336 Docketing.

An appeal shall be assigned a docket
number by the Board 20 days after re-
ceipt of the notice of appeal unless the
Board has been properly notified that
the Assistant Secretary—Indian Affairs
has assumed jurisdiction over the ap-
peal. A notice of docketing shall be
sent to all interested parties as shown
by the record on appeal upon receipt of
the administrative record. Any objec-
tion to the record as constituted shall
be filed with the Board within 15 days
of receipt of the notice of docketing.
The docketing notice shall specify the
time within which briefs shall be filed,
cite the procedural regulations govern-
ing the appeal and include a copy of
the Table of Contents furnished by the
deciding official.
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§ 4.337 Action by the Board.
(a) The Board may make a final deci-

sion, or where the record indicates a
need for further inquiry to resolve a
genuine issue of material fact, the
Board may require a hearing. All hear-
ings shall be conducted by an adminis-
trative law judge of the Office of Hear-
ings and Appeals. The Board may, in
its discretion, grant oral argument be-
fore the Board.

(b) Where the Board finds that one or
more issues involved in an appeal or a
matter referred to it were decided by
the Bureau of Indian Affairs based
upon the exercise of discretionary au-
thority committed to the Bureau, and
the Board has not otherwise been per-
mitted to adjudicate the issue(s) pursu-
ant to § 4.330(b) of this part, the Board
shall dismiss the appeal as to the
issue(s) or refer the issue(s) to the As-
sistant Secretary—Indian Affairs for
further consideration.

§ 4.338 Submission by administrative
law judge of proposed findings, con-
clusions and recommended deci-
sion.

(a) When an evidentiary hearing pur-
suant to § 4.337(a) of this part is con-
cluded, the administrative law judge
shall recommend findings of fact and
conclusions of law, stating the reasons
for such recommendations. A copy of
the recommended decision shall be sent
to each party to the proceeding, the
Bureau official involved, and the
Board. Simultaneously, the entire
record of the proceedings, including the
transcript of the hearing before the ad-
ministrative law judge, shall be for-
warded to the Board.

(b) The administrative law judge
shall advise the parties at the conclu-
sion of the recommended decision of
their right to file exceptions or other
comments regarding the recommended
decision with the Board in accordance
with § 4.339 of this part.

§ 4.339 Exceptions or comments re-
garding recommended decision by
administrative law judge.

Within 30 days after receipt of the
recommended decision of the adminis-
trative law judge, any party may file
exceptions to or other comments on
the decision with the Board.

§ 4.340 Disposition of the record.

Subsequent to a decision by the
Board, the record filed with the Board
and all documents added during the ap-
peal proceedings, including the Board’s
decision, shall be forwarded to the offi-
cial of the Bureau of Indian Affairs
whose decision was appealed for proper
disposition in accordance with rules
and regulations concerning treatment
of Federal records.

WHITE EARTH RESERVATION LAND SET-
TLEMENT ACT OF 1985; AUTHORITY OF
ADMINISTRATIVE JUDGES; DETERMINA-
TIONS OF THE HEIRS OF PERSONS WHO
DIED ENTITLED TO COMPENSATION

SOURCE: 56 FR 61383, Dec. 3, 1991, unless
otherwise noted.

§ 4.350 Authority and scope.

(a) The rules and procedures set forth
in §§ 4.350 through 4.357 apply only to
the determination through intestate
succession of the heirs of persons who
died entitled to receive compensation
under the White Earth Reservation
Land Settlement Act of 1985, Public
Law 99–264 (100 Stat. 61), amended by
Public Law 100–153 (101 Stat. 886) and
Public Law 100–212 (101 Stat. 1433).

(b) Whenever requested to do so by
the Project Director, administrative
judges shall determine such heirs by
applying inheritance laws in accord-
ance with the White Earth Reservation
Land Settlement Act of 1985 as amend-
ed, notwithstanding the decedent may
have died testate.

(c) As used herein, the following
terms shall have the following mean-
ings:

(1) The term Act means the White
Earth Reservation Land Settlement
Act of 1985 as amended.

(2) The term Board means the Board
of Indian Appeals in the Office of Hear-
ings and Appeals, Office of the Sec-
retary.

(3) The term Project Director means
the officer in charge of the White Earth
Reservation Land Settlement Branch
of the Minneapolis Area Office, Bureau
of Indian Affairs, at Cass Lake, Min-
nesota.

(4) The term party (parties) in interest
means the Project Director and any
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presumptive or actual heirs of the de-
cedent, or of any issue of any subse-
quently deceased presumptive or ac-
tual heir of the decedent.

(5) The term compensation means a
monetary sum, as determined by the
Project Director, pursuant to section
8(c) of the Act.

(6) The term administrative judge
means an administrative judge of the
Office of Hearings and Appeals to
whom the Director of the Office of
Hearings and Appeals has redelegated
his authority, as designee of the Sec-
retary, for making heirship determina-
tions as provided for in these regula-
tions.

(7) The term appellant means a party
aggrieved by a final order or final order
upon reconsideration issued by an ad-
ministrative judge who files an appeal
with the Board.

[56 FR 61383, Dec. 3, 1991; 56 FR 65782, Dec. 18,
1991]

§ 4.351 Commencement of the deter-
mination process.

(a) Unless an heirship determination
which is recognized by the Act already
exists, the Project Director shall com-
mence the determination of the heirs
of those persons who died entitled to
receive compensation by filing with
the administrative judge all data, iden-
tifying the purpose for which they are
being submitted, shown in the records
relative to the family of the decedent.

(b) The data shall include but are not
limited to:

(1) A copy of the death certificate if
one exists. If there is no death certifi-
cate, then another form of official writ-
ten evidence of the death such as a bur-
ial or transportation of remains per-
mit, coroner’s report, or church reg-
istry of death. Secondary forms of evi-
dence of death such as an affidavit
from someone with personal knowledge
concerning the fact of death or an obit-
uary or death notice from a newspaper
may be used only in the absence of any
official proof or evidence of death.

(2) Data for heirship finding and fam-
ily history, certified by the Project Di-
rector. Such data shall contain:

(i) The facts and alleged facts of the
decedent’s marriages, separations and
divorces, with copies of necessary sup-
porting documents;

(ii) The names and last known ad-
dresses of probable heirs at law and
other known parties in interest;

(iii) Information on whether the rela-
tionships of the probable heirs at law
to the decedent arose by marriage,
blood, or adoption.

(3) Known heirship determinations,
including those recognized by the Act
determining the heirs of relatives of
the decedent, and including those ren-
dered by courts from Minnesota or
other states, by tribal courts, or by tri-
bunals authorized by the laws of other
countries.

(4) A report of the compensation due
the decedent, including interest cal-
culated to the date of death of the de-
cedent, and an outline of the derivation
of such compensation, including its
real property origins and the succes-
sion of the compensation to the de-
ceased, citing all of the intervening
heirs at law, their fractional shares,
and the amount of compensation at-
tributed to each of them.

(5) A certification by the Project Di-
rector or his designee that the address-
es provided for the parties in interest
were furnished after having made a due
and diligent search.

[56 FR 61383, Dec. 3, 1991; 56 FR 65782, Dec. 18,
1991]

§ 4.352 Determination of administra-
tive judge and notice thereof.

(a) Upon review of all data submitted
by the Project Director, the adminis-
trative judge will determine whether or
not there are any apparent issues of
fact that need to be resolved.

(b) If there are no issues of fact re-
quiring determination, the administra-
tive judge will enter a preliminary de-
termination of heirs based upon inher-
itance laws in accordance with the Act.
Such preliminary determination will
be entered without a hearing, and,
when possible and based upon the data
furnished and/or information supple-
mentary thereto, shall include the
names, birth dates, relationships to the
decedent, and shares of the heirs, or
the fact that the decedent died without
heirs.

(1) Upon issuing a preliminary deter-
mination, the administrative judge
shall issue a notice of such action and
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shall mail a copy of said notice, to-
gether with a copy of the preliminary
determination, to each party in inter-
est allowing forty (40) days in which to
show cause in writing why the deter-
mination should not become final. The
administrative judge shall cause a cer-
tificate to be made as to the date and
manner of such mailing.

(2) The Project Director shall also
cause, within seven (7) days of receipt
of such notice, the notice of the pre-
liminary determination to be posted in
the following sites:

The White Earth Band, Box 418, White Earth,
Minnesota 56591

The Minnesota Chippewa Tribe, Box 217, Cass
Lake, Minnesota 56633

Minnesota Agency, Bureau of Indian Affairs,
Route 3, Box 112, Cass Lake, Minnesota
56633

and in such other sites as may be
deemed appropriate by the Project Di-
rector. Such other sites may include,
but not be limited to:

Elbow Lake Community Center, R.R. ι2,
Waubun, Minnesota 56589

Postmaster, Callaway, Minnesota 56521
Community Center, Route 2, Bagley, Min-

nesota 56621
Community Center, Star Route, Mahnomen,

Minnesota 56557
Postmaster, Mahnomen, Minnesota 56557
Rice Lake Community Center, Route 2,

Bagley, Minnesota 56621
Postmaster, Ogema, Minnesota 56569
Pine Point Community Center, Ponsford,

Minnesota 56575
Postmaster, White Earth, Minnesota 56591
White Earth IHS, White Earth, Minnesota

56591
Postmaster, Ponsford, Minnesota 56575
American Indian Center, 1113 West Broad-

way, Minneapolis, Minnesota 55411
American Indian Center, 1530 East Franklin

Avenue, Minneapolis, Minnesota 55404
American Indian Center, 341 University Ave-

nue, St. Paul, Minnesota 55103
Little Earth of United Tribes Community

Services, 2501 Cedar Avenue South, Min-
neapolis, Minnesota 55404

Naytahwaush Community Center,
Naytahwaush, Minnesota 56566

The Project Director shall provide a
certificate showing when the notice of
the preliminary determination was for-
warded for posting, and to which loca-
tions. A posting certificate showing the
date and place of posting shall be
signed by the person or official who
performs the act and returned to the

Project Director. The Project Director
shall file with the administrative judge
the original posting certificates and
the Project Director’s certificate of
mailing showing the posting locations
and when the notice of the preliminary
determination was forwarded for post-
ing.

(3) If no written request for hearing
or written objection is received in the
office of the administrative judge with-
in the forty (40) days of issuance of the
notice, the administrative judge shall
issue a final order declaring the pre-
liminary determination to be final
thirty (30) days from the date on which
the final order is mailed to each party
in interest.

(c) When the administrative judge de-
termines either before or after issuance
of a preliminary determination that
there are issues which require resolu-
tion, or when a party objects to the
preliminary determination and/or re-
quests a hearing, the administrative
judge may either resolve the issues in-
formally or schedule and conduct a pre-
hearing conference and/or a hearing.
Any prehearing conference, hearing, or
rehearing, conducted by the adminis-
trative judge shall be governed insofar
as practicable by the regulations appli-
cable to other hearings under this part
and the general rules in subpart B of
this part. After receipt of the testi-
mony and/or evidence, if any, the ad-
ministrative judge shall enter a final
order determining the heirs of the de-
cedent, which shall become final thirty
(30) days from the date on which the
final order is mailed to each party in
interest.

(d) The final order determining the
heirs of the decedent shall contain,
where applicable, the names, birth
dates, relationships to the decedent,
and shares of heirs, or the fact that the
decedent died without heirs.

[56 FR 61383, Dec. 3, 1991; 56 FR 65782, Dec. 18,
1991; 57 FR 2319, Jan. 21, 1992]

§ 4.353 Record.
(a) The administrative judge shall

lodge the original record with the
Project Director.

(b) The record shall contain, where
applicable, the following materials:

(1) A copy of the posted public notice
of preliminary determination and/or
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hearing showing the posting certifi-
cations, the administrative judge’s cer-
tificate of mailing, the posting certifi-
cates, and the Project Director’s cer-
tificate of mailing.

(2) A copy of each notice served on
parties in interest, with proof of mail-
ing;

(3) The record of evidence received,
including any transcript made of testi-
mony;

(4) Data for heirship finding and fam-
ily history, and data supplementary
thereto;

(5) The final order determining the
heirs of the decedent and the adminis-
trative judge’s notices thereof; and

(6) Any other material or documents
deemed relevant by the administrative
judge.

§ 4.354 Reconsideration or rehearing.
(a) Any party aggrieved by the final

order of the administrative judge may,
within thirty (30) days after the date of
mailing such decision, file with the ad-
ministrative judge a written petition
for reconsideration and/or rehearing.
Such petition must be under oath and
must state specifically and concisely
the grounds upon which it is based. If
it is based upon newly discovered evi-
dence, it shall be accompanied by affi-
davits of witnesses stating fully what
the new evidence or testimony is to be.
It shall also state justifiable reasons
for the prior failure to discover and
present the evidence.

(b) If proper grounds are not shown,
or if the petition is not filed within the
time prescribed in paragraph (a) of this
section, the administrative judge shall
issue an order denying the petition and
shall set forth therein the reasons
therefor. The administrative judge
shall serve copies of such order on all
parties in interest.

(c) If the petition appears to show
merit, or if the administrative judge
becomes aware of sufficient additional
evidence to justify correction of error
even without the filing of a petition, or
upon remand from the Board following
an appeal resulting in vacating the
final order, the administrative judge
shall cause copies of the petition, sup-
porting papers, and other data, or in
the event of no petition an order to
show cause or decision of the Board

vacating the final order in appropriate
cases, to be served on all parties in in-
terest. The parties in interest will be
allowed a reasonable, specified time
within which to submit answers or
legal briefs in opposition to the peti-
tion or order to show cause or Board
decision. The administrative judge
shall then reconsider, with or without
hearing, the issues of fact and shall
issue a final order upon reconsider-
ation, affirming, modifying, or
vacating the original final order and
making such further orders as are
deemed warranted. The final order
upon reconsideration shall be served on
all parties in interest and shall become
final thirty (30) days from the date on
which it is mailed.

(d) Successive petitions for reconsid-
eration and/or rehearing shall not be
permitted. Nothing herein shall be con-
sidered as a bar to the remand of a case
by the Board for further reconsider-
ation, hearing, or rehearing after ap-
peal.

§ 4.355 Omitted compensation.
When, subsequent to the issuance of

a final order determining heirs under
§ 4.352, it is found that certain addi-
tional compensation had been due the
decedent and had not been included in
the report of compensation, the report
shall be modified administratively by
the Project Director. Copies of such
modification shall be furnished to all
heirs as previously determined and to
the appropriate administrative judge.

§ 4.356 Appeals.
(a) A party aggrieved by a final order

of an administrative judge under § 4.352,
or by a final order upon reconsider-
ation of an administrative judge under
§ 4.354, may appeal to the Board (ad-
dress: Board of Indian Appeals, Office
of Hearings and Appeals, 4015 Wilson
Boulevard, Arlington, Virginia 22203).
A copy of the notice of appeal must
also be sent to the Project Director and
to the administrative judge whose deci-
sion is being appealed.

(b) The notice of appeal must be filed
with the Board no later than thirty (30)
days from the date on which the final
order of the administrative judge was
mailed, or, if there has been a petition
for reconsideration or rehearing filed,
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no later than thirty (30) days from the
date on which the final order upon re-
consideration of the administrative
judge was mailed. A notice of appeal
that is not timely filed will be dis-
missed.

(c) The Project Director shall ensure
that the record is expeditiously for-
warded to the Board.

(d) Within thirty (30) days after the
notice of appeal is filed, the appellant
shall file a statement of the reasons
why the final order or final order upon
reconsideration is in error. If the Board
finds that the appellant has set forth
sufficient reasons for questioning the
final order or final order upon reconsid-
eration, the Board will issue an order
giving all parties in interest an oppor-
tunity to respond, following which a
decision shall be issued. If the Board
finds that the appellant has not set
forth sufficient reasons for questioning
the final order, the Board may issue a
decision on the appeal without further
briefing.

(e) The Board may issue a decision
affirming, modifying, or vacating the
final order or final order upon reconsid-
eration. A decision on appeal by the
Board either affirming or modifying
the final order or final order upon re-
consideration shall be final for the De-
partment of the Interior. In the event
the final order or final order upon re-
consideration is vacated, the proceed-
ing shall be remanded to the appro-
priate administrative judge for recon-
sideration and/or rehearing.

§ 4.357 Guardians for minors and
incompetents.

Persons less than 18 years of age and
other legal incompetents who are par-
ties in interest may be represented at
all hearings by legally appointed
guardians or by guardians ad litem ap-
pointed by the administrative judge.c

Subpart E—Special Rules Applica-
ble to Public Land Hearings
and Appeals

AUTHORITY: Sections 4.470 to 4.478 also is-
sued under authority of sec. 2, 48 Stat. 1270;
43 U.S.C. 315a.

CROSS REFERENCE: See subpart A for the
authority, jurisdiction and membership of
the Board of Land Appeals within the Office

of Hearings and Appeals. For general rules
applicable to proceedings before the Board of
Land Appeals as well as the other Appeals
Boards of the Office of Hearings and Appeals,
see subpart B.

APPEALS PROCEDURES

APPEALS PROCEDURES; GENERAL

§ 4.400 Definitions.
As used in this subpart:
(a) Secretary means the Secretary of

the Interior or his authorized rep-
resentatives.

(b) Bureau means Bureau of Land
Management.

(c) Board means the Board of Land
Appeals in the Office of Hearings and
Appeals, Office of the Secretary. The
terms office or officer as used in this
subpart include Board where the con-
text requires.

(d) Administrative law judge means an
administrative law judge in the Office
of Hearings and Appeals, Office of the
Secretary, appointed under section 3105
of title 5 of the United States Code.

§ 4.401 Documents.
(a) Grace period for filing. Whenever a

document is required under this sub-
part to be filed within a certain time
and it is not received in the proper of-
fice during that time, the delay in fil-
ing will be waived if the document is
filed not later than 10 days after it was
required to be filed and it is deter-
mined that the document was trans-
mitted or probably transmitted to the
office in which the filing is required be-
fore the end of the period in which it
was required to be filed. Determina-
tions under this paragraph shall be
made by the officer before whom is
pending the appeal in connection with
which the document is required to be
filed.

(b) Transferees and encumbrancers.
Transferees and encumbrancers of land
the title to which is claimed or is in
the process of acquisition under any
public land law shall, upon filing notice
of the transfer or encumbrance in the
proper land office, become entitled to
receive and be given the same notice of
any appeal, or other proceeding there-
after initiated affecting such interest
which is required to be given to a party
to the proceeding. Every such notice of
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a transfer or encumbrance will be
noted upon the records of the land of-
fice. Thereafter such transferee or en-
cumbrancer must be made a party to
any proceedings thereafter initiated
adverse to the entry.

(c) Service of documents. (1) Wherever
the regulations in this subpart require
that a copy of a document be served
upon a person, service may be made by
delivering the copy personally to him
or by sending the document by reg-
istered or certified mail, return receipt
requested, to his address of record in
the Bureau.

(2) In any case service may be proved
by an acknowledgment of service
signed by the person to be served. Per-
sonal service may be proved by a writ-
ten statement of the person who made
such service. Service by registered or
certified mail may be proved by a post-
office return receipt showing that the
document was delivered at the person’s
record address or showing that the doc-
ument could not be delivered to such
person at his record address because he
had moved therefrom without leaving a
forwarding address or because delivery
was refused at that address or because
no such address exists. Proof of service
of a copy of a document should be filed
in the same office in which the docu-
ment is filed except that proof of serv-
ice of a notice of appeal should be filed
in the office of the officer to whom the
appeal is made, if the proof of service is
filed later than the notice of appeal.

(3) A document will be considered to
have been served at the time of per-
sonal service, of delivery of a reg-
istered or certified letter, or of the re-
turn by post office of an undelivered
registered or certified letter.

[36 FR 7186, Apr. 15, 1971, as amended at 36
FR 15117, Aug. 13, 1971]

§ 4.402 Summary dismissal.

An appeal to the Board will be sub-
ject to summary dismissal by the
Board for any of the following causes:

(a) If a statement of the reasons for
the appeal is not included in the notice
of appeal and is not filed within the
time required;

(b) If the notice of appeal is not
served upon adverse parties within the
time required; and

(c) If the statement of reasons, if not
contained in the notice of appeal, is
not served upon adverse parties within
the time required.

(d) If the statement of standing re-
quired by § 4.412(b) is not filed with the
Board or is not served upon adverse
parties within the time required.

[36 FR 7186, Apr. 15, 1971, as amended at 47
FR 26392, June 18, 1982]

§ 4.403 Finality of decision; reconsider-
ation.

A decision of the Board shall con-
stitute final agency action and be ef-
fective upon the date of issuance, un-
less the decision itself provides
othewise. The Board may reconsider a
decision in extraordinary cir-
cumstances for sufficient reason. A pe-
tition for reconsideration shall be filed
within 60 days after the date of a deci-
sion. The petition shall, at the time of
filing, state with particularity the
error claimed and include all argu-
ments and supporting documents. The
petition may include a request that the
Board stay the effectiveness of the de-
cision for which reconsideration is
sought. No answer to a petition for re-
consideration is required unless so or-
dered by the Board. The filing, pend-
ency, or denial of a petition for recon-
sideration shall not operate to stay the
effectiveness or affect the finality of
the decision involved unless so ordered
by the Board. A petition for reconsider-
ation need not be filed to exhaust ad-
ministrative remedies.

[52 FR 21308, June 5, 1987]

APPEALS TO THE BOARD OF LAND
APPEALS

§ 4.410 Who may appeal.
(a) Any party to a case who is ad-

versely affected by a decision of an of-
ficer of the Bureau of Land Manage-
ment or of an administrative law judge
shall have a right to appeal to the
Board, except—

(1) As otherwise provided in Group
2400 of chapter II of this title,

(2) To the extent that decisions of
Bureau of Land Management officers
must first be appealed to an adminis-
trative law judge under § 4.470 and part
4100 of this title,
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(3) Where a decision has been ap-
proved by the Secretary, and

(4) As provided in paragraph (b) of
this section.

(b) For decisions rendered by Depart-
mental officials relating to land selec-
tions under the Alaska Native Claims
Settlement Act, as amended, any party
who claims a property interest in land
affected by the decision, an agency of
the Federal Government or a regional
corporation shall have a right to ap-
peal to the Board.

[47 FR 26392, June 18, 1982]

§ 4.411 Appeal; how taken, mandatory
time limit.

(a) A person who wishes to appeal to
the Board must file in the office of the
officer who made the decision (not the
Board) a notice that he wishes to ap-
peal. A person served with the decision
being appealed must transmit the no-
tice of appeal in time for it to be filed
in the office where it is required to be
filed within 30 days after the date of
service. If a decision is published in the
FEDERAL REGISTER, a person not served
with the decision must transmit a no-
tice of appeal in time for it to be filed
within 30 days after the date of publi-
cation.

(b) The notice of appeal must give
the serial number or other identifica-
tion of the case and may include a
statement of reasons for the appeal, a
statement of standing if required by
§ 4.412(b), and any arguments the appel-
lant wishes to make.

(c) No extension of time will be
granted for filing the notice of appeal.
If a notice of appeal is filed after the
grace period provided in § 4.401(a), the
notice of appeal will not be considered
and the case will be closed by the offi-
cer from whose decision the appeal is
taken. If the notice of appeal is filed
during the grace period provided in
§ 4.401(a) and the delay in filing is not
waived, as provided in that section, the
notice of appeal will not be considered
and the appeal will be dismissed by the
Board.

(R.S. 2478, as amended, 43 U.S.C. 1201; sec. 25,
Alaska Native Claims Settlement Act, as

amended, 43 U.S.C. 1601–1628; and the Admin-
istrative Procedure Act, 5 U.S.C. 551, et seq.)

[36 FR 7186, Apr. 15, 1971, as amended at 36
FR 15117, Aug. 13, 1971; 49 FR 6373, Feb. 21,
1984]

§ 4.412 Statement of reasons, state-
ment of standing, written argu-
ments, briefs.

(a) If the notice of appeal did not in-
clude a statement of the reasons for
the appeal, the appellant shall file such
a statement with the Board (address:
Board of Land Appeals, Office of Hear-
ings and Appeals, 4015 Wilson Boule-
vard, Arlington, VA 22203) within 30
days after the notice of appeal was
filed. In any case, the Board will per-
mit the appellant to file additional
statements of reasons and written ar-
guments or briefs within the 30-day pe-
riod after the notice of appeal was
filed.

(b) Where the decision being appealed
relates to land selections under the
Alaska Native Claims Settlement Act,
as amended, the appellant also shall
file with the Board a statement of facts
upon which the appellant relies for
standing under § 4.410(b) within 30 days
after filing of the notice of appeal. The
statement may be included with the
notice of appeal filed pursuant to § 4.411
or the statement of reasons filed pursu-
ant to paragraph (a) of this section or
may be filed as a separate document.

(c) Failure to file the statement of
reasons and statement of standing
within the time required will subject
the appeal to summary dismissal as
provided in § 4.402, unless the delay in
filing is waived as provided in § 4.401(a).

[47 FR 26392, June 18, 1982]

§ 4.413 Service of notice of appeal and
of other documents.

(a) The appellant shall serve a copy
of the notice of appeal and of any
statement of reasons, written argu-
ments, or briefs on each adverse party
named in the decision from which the
appeal is taken and on the Office of the
Solicitor as identified in paragraph (c)
of this section. Service must be accom-
plished in the manner prescribed in
§ 4.401(c) of this title not later than 15
days after filing the document.

(b) Failure to serve within the time
required will subject the appeal to
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summary dismissal as provided in
§ 4.402 of this title.

(c)(1)(i) If the appeal is taken from a
decision of the Director, Minerals Man-
agement Service, the appellant will
serve the Associate Solicitor, Division
of Mineral Resources, Office of the So-
licitor, U.S. Department of the Inte-
rior, Washington, D.C. 20240.

(ii) If the appeal is taken from a deci-
sion of the Director, Bureau of Land
Management, the appellant will serve:

(A) The Associate Solicitor, Division
of Land and Water Resources, Office of
the Solicitor, U.S. Department of the
Interior, Washington, D.C. 20240, if the
decision concerns the use and disposi-
tion of public lands, including land se-
lections under the Alaska Native
Claims Settlement Act, as amended;

(B) The Associate Solicitor, Division
of Mineral Resources, Office of the So-
licitor, U.S. Department of the Inte-
rior, Washington, D.C. 20240, if the de-
cision concerns the use and disposition
of mineral resources.

(c)(2) If the appeal is taken from a de-
cision of other Bureau of Land Manage-
ment (BLM) offices listed below (see
§ 1821.2–1(d) of this title), the appellant
shall serve the appropriate official of
the Office of the Solicitor as identified:

(i) BLM Alaska State Office, includ-
ing all District and Area Offices within
its area of jurisdiction:

Regional Solicitor, Alaska Region, U.S. De-
partment of the Interior, 4230 University
Drive, Suite 300, Anchorage, AK 99508–4626;

(ii) BLM Arizona State Office, includ-
ing all District and Area Offices within
its area of jurisdiction:

Field Solicitor, U.S. Department of the Inte-
rior, One Renaissance Square, Two North
Central, Suite 1130, Phoenix, AZ 85004–2383;

(iii) BLM California State Office, in-
cluding all District and Area Offices
within its area of jurisdiction:

Regional Solicitor, Pacific Southwest Re-
gion, U.S. Department of the Interior, 2800
Cottage Way, Room E–2753, Sacramento,
CA 95825–1890;

(iv) BLM Colorado State Office, in-
cluding all District and Area Offices
within its area of jurisdiction:

Regional Solicitor, Rocky Mountain Region,
U.S. Department of the Interior, 755 Parfet
Street, Suite 151, Lakewood, CO 80215;

(v) BLM Eastern States Office, in-
cluding all District and Area Offices
within its area of jurisdiction:

(A) The Associate Solicitor, Division
of Land and Water Resources, Office of
the Solicitor, U.S. Department of the
Interior, Washington, D.C. 20240, if the
decision concerns the use and disposi-
tion of public lands, including land se-
lections under the Alaska Native
Claims Settlement Act, as amended;

(B) The Associate Solicitor, Division
of Mineral Resources, Office of the So-
licitor, U.S. Department of the Inte-
rior, Washington, D.C. 20240, if the de-
cision concerns the use and disposition
of mineral resources.

(vi) BLM Idaho State Office, includ-
ing all District and Area Offices within
its area of jurisdiction:

Field Solicitor, U.S. Department of the Inte-
rior, Federal Building & U.S. Courthouse,
550 West Fort Street, MSC 020, Boise, ID
83724;

(vii) BLM Montana State Office, in-
cluding all District and Area Offices
within its area of jurisdiction:

Regular U.S. Mail: Field Solicitor, U.S. De-
partment of the Interior, P.O. Box 31394,
Billings, MT 59107–1394;

Other Delivery Services: Field Solicitor, U.S.
Department of the Interior, 316 North 26th
Street, Room 3004, Billings, MT 59101;

(viii) BLM Nevada State Office, in-
cluding all District and Area Offices
within its area of jurisdiction:

Regional Solicitor, Pacific Southwest Re-
gion, U.S. Department of the Interior, 2800
Cottage Way, Room E–2753, Sacramento,
CA 95825–1890;

(ix) BLM New Mexico State Office,
including all District and Area Offices
within its area of jurisdiction:

Regular U.S. Mail: Field Solicitor, U.S. De-
partment of the Interior, P.O. Box 1042,
Santa Fe, NM 87504–1042;

Other Delivery Services: Field Solicitor, U.S.
Department of the Interior, 150 Washing-
ton Avenue #207, Santa Fe, NM 87501;

(x) BLM Oregon State Office, includ-
ing all District and Area Offices within
its area of jurisdiction:

Regional Solicitor, Pacific Northwest Re-
gion, U.S. Department of the Interior,
Lloyd 500 Building, Suite 607, 500 N.E.
Multnomah Street, Portland, OR 97232;
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(xi) BLM Utah State Office, including
all District and Area Offices within its
area of jurisdiction:

≤Field Solicitor, U.S. Department of the In-
terior, 6201 Federal Building, 125 South
State Street, Salt Lake City, UT 84138–
1180;

(xii) BLM Wyoming State Office, in-
cluding all District and Area Offices
within its area of jurisdiction:

Regular U.S. Mail: Regional Solicitor, Rocky
Mountain Region, U.S. Department of the
Interior, P.O. Box 25007 (D–105), Denver
Federal Center, Denver, CO 80225;

Other Delivery Services: Regional Solicitor,
Rocky Mountain Region, U.S. Department
of the Interior, 755 Parfet Street, Suite 151,
Lakewood, CO 80215;

(3) If the appeal is taken from the de-
cision of an administrative law judge,
the appellant shall serve the attorney
from the Office of the Solicitor who
represented the Bureau of Land Man-
agement or the Minerals Management
Service at the hearing or, in the ab-
sence of a hearing, who was served with
a copy of the decision by the adminis-
trative law judge. If the hearing in-
volved a mining claim on national for-
est land, the appellant shall serve the
attorney from the Office of General
Counsel, U.S. Department of Agri-
culture, who represented the U.S. For-
est Service at the hearing or, in the ab-
sence of a hearing, who was served with
a copy of the decision by the adminis-
trative law judge.

(4) Parties shall serve the Office of
the Solicitor as identified in this para-
graph until such time that a particular
attorney of the Office of the Solicitor
files and serves a Notice of Appearance
or Substitution of Counsel. Thereafter,
parties shall serve the Office of the So-
licitor as indicated by the Notice of
Appearance or Substitution of Counsel.

(d) Proof of such service as required
by § 4.401(c) must be filed with the
Board (address: Board of Land Appeals,
Office of Hearings and Appeals, 4015
Wilson Boulevard, Arlington, VA
22203), within 15 days after service un-
less filed with the notice of appeal.

[53 FR 13267, Apr. 22, 1988, as amended at 60
FR 58242, Nov. 27, 1995; 61 FR 40348, Aug. 2,
1996]

§ 4.414 Answers.

If any party served with a notice of
appeal wishes to participate in the pro-
ceedings on appeal, he must file an an-
swer within 30 days after service on
him of the notice of appeal or state-
ment of reasons where such statement
was not included in the notice of ap-
peal. If additional reasons, written ar-
guments, or briefs are filed by the ap-
pellant, the adverse party shall have 30
days after service thereof on him with-
in which to answer them. The answer
must state the reasons why the an-
swerer thinks the appeal should not be
sustained. Answers must be filed with
the Board (address: Board of Land Ap-
peals, Office of Hearings and Appeals,
4015 Wilson Boulevard, Arlington, VA
22203) and must be served on the appel-
lant, in the manner prescribed in
§ 4.401(c), not later than 15 days there-
after. Proof of such service as required
by § 4.401(c), must be filed with the
Board (see address above) within 15
days after service. Failure to answer
will not result in a default. If an an-
swer is not filed and served within the
time required, it may be disregarded in
deciding the appeal, unless the delay in
filing is waived as provided in § 4.401(a).

ACTIONS BY BOARD OF LAND APPEALS

§ 4.415 Request for hearings on ap-
peals involving questions of fact.

Either an appellant or an adverse
party may, if he desires a hearing to
present evidence on an issue of fact, re-
quest that the case be assigned to an
administrative law judge for such a
hearing. Such a request must be made
in writing and filed with the Board
within 30 days after answer is due and
a copy of the request should be served
on the opposing party in the case. The
allowance of a request for hearing is
within the discretion of the Board, and
the Board may, on its own motion,
refer any case to an administrative law
judge for a hearing on an issue of fact.
If a hearing is ordered, the Board will
specify the issues upon which the hear-
ing is to be held and the hearing will be
held in accordance with §§ 4.430 to 4.439,
and the general rules in subpart B of
this part.
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HEARINGS PROCEDURES

HEARINGS PROCEDURES; GENERAL

§ 4.420 Applicability of general rules.
To the extent they are not inconsist-

ent with these special rules, the gen-
eral rules of the Office of Hearings and
Appeals in subpart B of this part are
also applicable to hearings, procedures.

§ 4.421 Definitions.
As used in this subpart:
(a) Secretary means the Secretary of

the Interior or his authorized rep-
resentatives.

(b) Director means the Director of the
Bureau of Land Management, the Asso-
ciate Director or an Assistant Director.

(c) Bureau means Bureau of Land
Management.

(d) Board means the Board of Land
Appeals in the Office of Hearings and
Appeals, Office of the Secretary. The
terms ‘‘office’’ or ‘‘officer’’ as used in
this subpart include ‘‘Board’’ where the
context requires.

(e) Administrative law judge means an
administrative law judge in the Office
of Hearings and Appeals, Office of the
Secretary, appointed under section 3105
of title 5 of the United States Code.

(f) State Director means the super-
vising Bureau of Land Management of-
ficer for the State in which the par-
ticular range lies, or his authorized
agent.

(g) District manager means the super-
vising Bureau of Land Management of-
ficer of the grazing district in which
the particular range lies, or his author-
ized agent.

[36 FR 7186, Apr. 15, 1971, as amended at 36
FR 15117, Aug. 13, 1971]

§ 4.422 Documents.
(a) Grace period for filing. Whenever a

document is required under this sub-
part to be filed within a certain time
and it is not received in the proper of-
fice during that time, the delay in fil-
ing will be waived if the document is
filed not later than 10 days after it was
required to be filed and it is deter-
mined that the document was trans-
mitted or probably transmitted to the
office in which the filing is required be-
fore the end of the period in which it
was required to be filed. Determina-

tions under this paragraph shall be
made by the officer before whom is
pending the appeal or contest in con-
nection with which the document is re-
quired to be filed. This paragraph does
not apply to requests for postponement
of hearings under §§ 4.452–1 and 4.452–2.

(b) Transferees and encumbrancers.
Transferees and encumbrancers of land,
the title to which is claimed or is in
the process of acquisition under any
public land law shall, upon filing notice
of the transfer or encumbrance in the
proper land office, become entitled to
receive and be given the same notice of
any contest, appeal, or other proceed-
ing thereafter initiated affecting such
interest which is required to be given
to a party to the proceeding. Every
such notice of a transfer or encum-
brance will be noted upon the records
of the land office. Thereafter such
transferee or encumbrancer must be
made a party to any proceedings there-
after initiated adverse to the entry.

(c) Service of documents. (1) Wherever
the regulations in this subpart require
that a copy of a document be served
upon a person, service may be made by
delivering the copy personally to him
or by sending the document by reg-
istered or certified mail, return receipt
requested, to his address of record in
the Bureau.

(2) In any case service may be proved
by an acknowledgement of service
signed by the person to be served. Per-
sonal service may be proved by a writ-
ten statement of the person who made
such service. Service by registered or
certified mail may be proved by a post-
office return receipt showing that the
document was delivered at the person’s
record address or showing that the doc-
ument could not be delivered to such
person at his record address because he
had moved therefrom without leaving a
forwarding address or because delivery
was refused at that address or because
no such address exists. Proof of service
of a copy of a document should be filed
in the same office in which the docu-
ment is filed.

(3) A document will be considered to
have been served at the time of per-
sonal service, of delivery of a reg-
istered or certified letter, or of the re-
turn by the post office of an undeliv-
ered registered or certified letter.
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(d) Extensions of time. The Manager or
the administrative law judge, as the
case may be, may extend the time for
filing or serving any document in a
contest.

[36 FR 7186, Apr. 15, 1971, as amended at 36
FR 15117, Aug. 13, 1971]

§ 4.423 Subpoena power and witness
provisions.

The administrative law judge is au-
thorized to issue subpoenas directing
the attendance of witnesses at hearings
to be held before him or at the taking
of depositions to be held before himself
or other officers, for the purpose of
taking testimony but not for discov-
ery. The issuance of subpoenas, service,
attendance fees, and similar matters
shall be governed by the Act of Janu-
ary 31, 1903 (43 U.S.C. 102–106), and 28
U.S.C. 1821.

HEARINGS ON APPEALS INVOLVING
QUESTIONS OF FACT

§ 4.430 Prehearing conferences.
(a) The administrative law judge

may, in his discretion, on his own mo-
tion or motion of one of the parties or
of the Bureau direct the parties or
their representatives to appear at a
specified time and place for a prehear-
ing conference to consider: (1) The pos-
sibility of obtaining stipulations, ad-
missions of facts and agreements to the
introduction of documents, (2) the lim-
itation of the number of expert wit-
nesses, and (3) any other matters which
may aid in the disposition of the pro-
ceedings.

(b) The administrative law judge
shall issue an order which recites the
action taken at the conference and the
agreements made as to any of the mat-
ters considered, and which limits the
issues for hearing to those not disposed
of by admissions or agreements. Such
order shall control the subsequent
course of the proceeding before the ad-
ministrative law judge unless modified
for good cause, by subsequent order.

§ 4.431 Fixing of place and date for
hearing; notice.

The administrative law judge shall
fix a place and date for the hearing and
notify all parties and the Bureau. All
hearings held in connection with land

selection appeals arising under the
Alaska Native Claims Settlement Act,
as amended, shall be conducted within
the State of Alaska, unless the parties
agree otherwise.

[47 FR 26392, June 18, 1982]

§ 4.432 Postponements.
(a) Postponements of hearings will

not be allowed upon the request of any
party or the Bureau except upon a
showing of good cause and proper dili-
gence. A request for a postponement
must be served upon all parties to the
proceeding and filed in the office of the
administrative law judge at least 10
days prior to the date of the hearing.
In no case will a request for postpone-
ment served or filed less than 10 days
in advance of the hearing or made at
the hearing be granted unless the party
requesting it demonstrates that an ex-
treme emergency occurred which could
not have been anticipated and which
justifies beyond question the granting
of a postponement. In any such emer-
gency, if time does not permit the fil-
ing of such request prior to the hear-
ing, it may be made orally at the hear-
ing.

(b) The request for a postponement
must state in detail the reasons why a
postponement is necessary. If a request
is based upon the absence of witnesses,
it must state what the substance of the
testimony of the absent witnesses
would be. No postponement will be
granted if the adverse party or parties
file with the examiner within 5 days
after the service of the request a state-
ment admitting that the witnesses on
account of whose absence the postpone-
ment is desired would, if present, tes-
tify as stated in the request. If time
does not permit the filing of such
statement prior to the hearing, it may
be made orally at the hearing.

(c) Only one postponement will be al-
lowed to a party on account of the ab-
sence of witnesses unless the party re-
questing a further postponement shall
at the time apply for an order to take
the testimony of the alleged absent
witness by deposition.

§ 4.433 Authority of the administrative
law judge.

The administrative law judge is vest-
ed with general authority to conduct
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the hearing in an orderly and judicial
manner, including authority to sub-
poena witnesses and to take and cause
depositions to be taken for the purpose
of taking testimony but not for discov-
ery in accordance with the Act of Jan-
uary 31, 1903 (32 Stat. 790; 43 U.S.C. 102
through 106), to administer oaths, to
call and question witnesses, to make
proposed findings of fact and to take
such other actions in connection with
the hearing as may be prescribed by
the Board in referring the case for
hearing. The issuance of subpoenas, the
attendance of witnesses, and the tak-
ing of depositions shall be governed by
§§ 4.423 and 4.26 of the general rules of
subpart B of this part.

§ 4.434 Conduct of hearing.

So far as not inconsistent with the
prehearing order, the examiner may
seek to obtain stipulations as to mate-
rial facts. Unless the administrative
law judge directs otherwise, the appel-
lant will present his evidence on the
facts at issue following which the other
parties and the Bureau of Land Man-
agement will present their evidence on
such issues.

§ 4.435 Evidence.

(a) All oral testimony shall be under
oath and witnesses shall be subject to
cross-examination. The administrative
law judge may question any witnesses.
Documentary evidence may be received
if pertinent to any issue. The adminis-
trative law judge will summarily stop
examination and exclude testimony
which is obviously irrelevant and im-
material.

(b) Objections to evidence will be
ruled upon by the administrative law
judge. Such rulings will be considered,
but need not be separately ruled upon,
by the Board in connection with its de-
cision. Where a ruling of an adminis-
trative law judge sustains an objection
to the admission of evidence, the party
affected may insert in the record, as a
tender of proof, a summary written
statement of the substance of the ex-
cluded evidence and the objecting
party may then make an offer of proof
in rebuttal.

§ 4.436 Reporter’s fees.
Reporter’s fees shall be borne by the

Bureau.

§ 4.437 Copies of transcript.
Each party shall pay for any copies

of the transcript obtained by him. Un-
less a summary of the evidence is stip-
ulated to, the Government will file the
original copy of the transcript with the
case record.

§ 4.438 Summary of evidence.
The parties and the Bureau may,

with the consent of the administrative
law judge, agree that a summary of the
evidence approved by the examiner
may be filed in the case in lieu of a
transcript. In such case the adminis-
trative law judge will prepare the sum-
mary or have it prepared and upon
agreement of the parties make it a part
of the case record.

§ 4.439 Action by administrative law
judge.

Upon completion of the hearing and
the incorporation of the summary or
transcript in the record, the adminis-
trative law judge will send the record
and proposed findings of fact on the is-
sues presented at the hearing to the
Board. The proposed findings of fact
will not be served upon the parties;
however, the parties and the Bureau
may, within 15 days after the comple-
tion of the transcript or the summary
of the evidence, file with the Board
such briefs or statements as they may
wish respecting the facts developed at
the hearing.

CONTEST AND PROTEST PROCEEDINGS

§ 4.450 Private contests and protests.

§ 4.450–1 By whom private contest may
be initiated.

Any person who claims title to or an
interest in land adverse to any other
person claiming title to or an interest
in such land or who seeks to acquire a
preference right pursuant to the Act of
May 14, 1880, as amended (43 U.S.C. 185),
or the Act of March 3, 1891 (43 U.S.C.
329), may initiate proceedings to have
the claim of title or interest adverse to
his claim invalidated for any reason
not shown by the records of the Bureau
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of Land Management. Such a proceed-
ing will constitute a private contest
and will be governed by the regulations
herein.

§ 4.450–2 Protests.

Where the elements of a contest are
not present, any objection raised by
any person to any action proposed to
be taken in any proceeding before the
Bureau will be deemed to be a protest
and such action thereon will be taken
as is deemed to be appropriate in the
circumstances.

§ 4.450–3 Initiation of contest.

Any person desiring to initiate a pri-
vate contest must file a complaint in
the proper land office (see § 1821.2–1 of
chapter II of this title). The contestant
must serve a copy of the complaint on
the contestee not later than 30 days
after filing the complaint and must file
proof of such service, as required by
§ 4.422(c), in the office where the com-
plaint was filed within 30 days after
service.

§ 4.450–4 Complaints.

(a) Contents of complaint. The com-
plaint shall contain the following in-
formation, under oath:

(1) The name and address of each
party interested;

(2) A legal description of the land in-
volved;

(3) A reference, so far as known to
the contestant, to any proceedings
pending for the acquisition of title to,
or an interest, in such land:

(4) A statement in clear and concise
language of the facts constituting the
grounds of contest;

(5) A statement of the law under
which contestant claims or intends to
acquire title to, or an interest in, the
land and of the facts showing that he is
qualified to do so;

(6) A statement that the proceeding
is not collusive or speculative but is
insitituted and will be diligently pur-
sued in good faith;

(7) A request that the contestant be
allowed to prove his allegations and
that the adverse interest be invali-
dated;

(8) The office in which the complaint
is filed and the address to which papers

shall be sent for service on the contest-
ant; and

(9) A notice that unless the contestee
files an answer to the complaint in
such office within 30 days after service
of the notice, the allegations of the
complaint will be taken as confessed.

(b) Amendment of complaint. Except
insofar as the manager, administrative
law judge, Director, Board or Secretary
may raise issues in connection with de-
ciding a contest, issues not raised in a
complaint may not be raised later by
the contestant unless the administra-
tive law judge permits the complaint
to be amended after due notice to the
other parties and an opportunity to ob-
ject.

(c) Corroboration required. All allega-
tions of fact in the complaint which
are not matters of official record or ca-
pable of being judicially noticed and
which, if proved, would invalidate the
adverse interest must be corroborated
under oath by the statement of wit-
nesses. Each such allegation of fact
must be corroborated by the statement
of at least one witness having personal
knowledge of the alleged fact and such
fact must be set forth in the state-
ment. All statements by witnesses
shall be attached to the complaint.

(d) Filing fee. Each complaint must be
accompanied by a filing fee of $10 and a
deposit of $20 toward reporter’s fees.
Any complaint which is not accom-
panied by the required fee and deposit
will not be accepted for filing.

(e) Waiver of issues. Any issue not
raised by a private contestant in ac-
cordance with the provisions of para-
graph (b) of this section, which was
known to him, or could have been
known to him by the exercise of rea-
sonable diligence, shall be deemed to
have been waived by him, and he shall
thereafter be forever barred from rais-
ing such issue.

§ 4.450–5 Service.

The complaint must be served upon
every contestee. If the contestee is of
record in the land office, service may
be made and proved as provided in
§ 4.422 (c). If the person to be served is
not of record in the land office, proof of
service may be shown by a written
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statement of the person who made per-
sonal service, by post office return re-
ceipt showing personal delivery, or by
an acknowledgment of service. In cer-
tain circumstances, service may be
made by publication as provided in
paragraph (b)(1) of this section. When
the contest is against the heirs of a de-
ceased entryman, the notice shall be
served on each heir. If the person to be
personally served is an infant or a per-
son who has been legally adjudged of
unsound mind, service of notice shall
be made by delivering a copy of the no-
tice to the legal guardian or commit-
tee, if there be one, of such infant or
person of unsound mind; if there be
none, then by delivering a copy of the
notice to the person having the infant
or person of unsound mind in charge.

(a) Summary dismissal; waiver of defect
in service. If a complaint when filed
does not meet all the requirements of
§ 4.450–4(a) and (c), or if the complaint
is not served upon each contestee as re-
quired by this section, the complaint
will be summarily dismissed by the
manager and no answer need be filed.
However, where prior to the summary
dismissal of a complaint a contestee
answers without questioning the serv-
ice or proof of service of the complaint,
any defect in service will be deemed
waived as to such answering contestee.

(b) Service by publication—(1) When
service may be made by publication. When
the contestant has made diligent
search and inquiry to locate the
contestee, and cannot locate him, the
contestant may proceed with service
by publication after first filing with
the manager an affidavit which shall:

(i) State that the contestee could not
be located after diligent search and in-
quiry made within 15 days prior to the
filing of the affidavit;

(ii) Be corroborated by the affidavits
of two persons who live in the vicinity
of the land which state that they have
no knowledge of the contestee’s where-
abouts or which give his last known ad-
dress;

(iii) State the last known address of
the contestee; and

(iv) State in detail the efforts and in-
quiries made to locate the party sought
to be served.

(2) Contents of published notice. The
published notice must give the names

of the parties to the contest, legal de-
scription of the land involved, the sub-
stance of the charges contained in the
complaint, the office in which the con-
test is pending, and a statement that
upon failure to file an answer in such
office within 30 days after the comple-
tion of publication of such notice, the
allegations of the complaint will be
taken as confessed. The published no-
tice shall also contain a statement of
the dates of publication.

(3) Publication, mailing and posting of
notice. (i) Notice by publication shall
be made by publishing notice at least
once a week for 5 successive weeks in
some newspaper of general circulation
in the county in which the land in con-
test lies.

(ii) Within 15 days after the first pub-
lication of a notice, the contestant
shall send a copy of the notice and the
complaint by registered or certified
mail, return receipt requested, to the
contestee at his last known address
and also to the contestee in care of the
post office nearest the land. The return
receipts shall be filed in the office in
which the contest is pending.

(iii) A copy of the notice as published
shall be posted in the office where the
contest is pending and also in a con-
spicuous place upon the land involved.
Such postings shall be made within 15
days after the first publication of the
notice.

(c) Proof of service. (1) Proof of publi-
cation of the notice shall be made by
filing in the office where the contest is
pending a copy of the notice as pub-
lished and the affidavit of the publisher
or foreman of the newspaper publishing
the same showing the publication of
the notice in accordance with para-
graph (b)(3) of this section.

(2) Proof of posting of the notice
shall be by affidavit of the person who
posted the notice on the land and by
the certificate of the manager or the
Director of the Bureau of Land Man-
agement as to posting in his office.

(3) Proof of the mailing of notice
shall be by affidavit of the person who
mailed the notice to which shall be at-
tached the return receipt.

§ 4.450–6 Answer to complaint.
Within 30 days after service of the

complaint or after the last publication
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of the notice, the contestee must file in
the office where the contest is pending
an answer specifically meeting and re-
sponding to the allegations of the com-
plaint, together with proof of service of
a copy of the answer upon a contestant
as provided in § 4.450–5(b)(3). The an-
swer shall contain or be accompanied
by the address to which all notices or
other papers shall be sent for service
upon contestee.

§ 4.450–7 Action by manager.

(a) If an answer is not filed as re-
quired, the allegations of the com-
plaint will be taken as admitted by the
contestee and the manager will decide
the case without a hearing.

(b) If an answer is filed and unless all
parties waive a hearing, the manager
will refer the case to an administrative
law judge upon determining that the
elements of a private contest appear to
have been established.

§ 4.450–8 Amendment of answer.

At the hearing, any allegation not
denied by the answer will be considered
admitted. The administrative law
judge may permit the answer to be
amended after due notice to other par-
ties and an opportunity to object.

§ 4.451 Government contests.

§ 4.451–1 How initiated.

The Government may initiate con-
tests for any cause affecting the legal-
ity or validity of any entry or settle-
ment or mining claim.

§ 4.451–2 Proceedings in Government
contests.

The proceedings in Government con-
tests shall be governed by the rules re-
lating to proceedings in private con-
tests with the following exceptions:

(a) No corroboration shall be required
of a Government complaint and the
complaint need not be under oath.

(b) A Government contest complaint
will not be insufficient and subject to
dismissal for failure to name all par-
ties interested, or for failure to serve
every party who has been named.

(c) No filing fee or deposit toward re-
porter’s fee shall be required of the
Government.

(d) Any action required of the con-
testant may be taken by any author-
ized Government employee.

(e) The statements required by
§ 4.450–4(a) (5) and (6) need not be in-
cluded in the complaint.

(f) No posting of notice of publication
on the land in issue shall be required of
the Government.

(g) Where service is by publication,
the affidavits required by § 4.450–5(b)(1)
need not be filed. The contestant shall
file with the manager a statement of
diligent search which shall state that
the contestee could not be located after
diligent search and inquiry, the last
known address of the contestee and the
detail of efforts and inquiries made to
locate the party sought to be served.
The diligent search shall be concluded
not more than 15 days prior to the fil-
ing of the statement.

(h) In lieu of the requirements of
§ 4.450–5(b)(3)(ii) the contestant shall, as
part of the diligent search before the
publication or within 15 days after the
first publication send a copy of the
complaint by certified mail, return re-
ceipt requested, to the contestee at the
last address of record. The return re-
ceipts shall be filed in the office in
which the contest is pending.

(i) The affidavit required by § 4.450–
5(c)(3) need not be filed.

(j) The provisions of paragraph (e) of
§ 4.450–4(e) shall be inapplicable.

§ 4.452 Proceedings before the admin-
istrative law judge.

§ 4.452–1 Prehearing conferences.
(a) The administrative law judge may

in his discretion, on his own motion or
on motion of one of the parties, or of
the Bureau, direct the parties or their
representatives to appear at a specified
time and place for a prehearing con-
ference to consider:

(1) The simplification of the issues,
(2) The necessity of amendments to

the pleadings,
(3) The possibility of obtaining stipu-

lations, admissions of facts and agree-
ments to the introduction of docu-
ments,

(4) The limitation of the number of
expert witnesses, and

(5) Such other matters as may aid in
the disposition of the proceedings.
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(b) The administrative law judge
shall make an order which recites the
action taken at the conference, the
amendments allowed to the pleadings,
and the agreements made as to any of
the matters considered, and which lim-
its the issues for hearing to those not
disposed of by admission or agree-
ments. Such order shall control the
subsequent course of the proceedings
before the administrative law judge un-
less modified for good cause, by subse-
quent order.

§ 4.452–2 Notice of hearing.
The administrative law judge shall

fix a place and date for the hearing and
notify all parties and the Bureau at
least 30 days in advance of the date set,
unless the parties and the Bureau re-
quest or consent to an earlier date. The
notice shall include (a) the time, place,
and nature of the hearing, (b) the legal
authority and jurisdiction under which
the hearing is to be held, and (c) the
matters of fact and law asserted. All
hearings held in connection with land
selection appeals arising under the
Alaska Native Claims Settlement Act,
as amended, shall be conducted within
the state of Alaska, unless the parties
agree otherwise.

[47 FR 26392, June 18, 1982]

§ 4.452–3 Postponements.
(a) Postponements of hearings will

not be allowed upon the request of any
party or the Bureau except upon a
showing of good cause and proper dili-
gence. A request for a postponement
must be served upon all parties to the
proceeding and filed in the office of the
administrative law judge at least 10
days prior to the date of the hearing.
In no case will a request for postpone-
ment served or filed less than 10 days
in advance of the hearing or made at
the hearing be granted unless the party
requesting it demonstrates that an ex-
treme emergency occurred which could
not have been anticipated and which
justifies beyond question the granting
of a postponement. In any such emer-
gency, if time does not permit the fil-
ing of such request prior to the hear-
ing, it may be made orally at the hear-
ing.

(b) The request for a postponement
must state in detail the reasons why a

postponement is necessary. If a request
is based upon the absence of witnesses,
it must state what the substance of the
testimony of the absent witnesses
would be. No postponement will be
granted if the adverse party or parties
file with the administrative law judge
within 5 days after the service of the
request a statement admitting that the
witnesses on account of whose absence
the postponement is desired would, if
present, testify as stated in the re-
quest. If time does not permit the fil-
ing of such statement prior to the
hearing, it may be made orally at the
hearing.

(c) Only one postponement will be al-
lowed to a party on account of the ab-
sence of witnesses unless the party re-
questing a further postponement shall
at the time apply for an order to take
the testimony of the alleged absent
witness by deposition.

§ 4.452–4 Authority of administrative
law judge.

The administrative law judge is vest-
ed with general authority to conduct
the hearing in an orderly and judicial
manner, including authority to sub-
poena witnesses and to take and cause
depositions to be taken for the purpose
of tasking testimony but not for dis-
covery in accordance with the act of
January 31, 1903 (43 U.S.C. 102–106), to
administer oaths, to call and question
witnesses, and to make a decision. The
issuance of subpoenas, the attendance
of witnesses and the taking of deposi-
tions shall be governed by §§ 4.423 and
4.26 of the general rules in subpart B of
this part.

§ 4.452–5 Conduct of hearing.

So far as not inconsistent with a pre-
hearing order, the administrative law
judge may seek to obtain stipulations
as to material facts and the issues in-
volved and may state any other issues
on which he may wish to have evidence
presented. He may exclude irrelevant
issues. The contestant will then
present his case following which the
other parties (and in private contests
the Bureau, if it intervenes) will
present their cases.
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§ 4.452–6 Evidence.
(a) All oral testimony shall be under

oath and witnesses shall be subject to
cross-examination. The administrative
law judge may question any witness.
Documentary evidence may be received
if pertinent to any issue. The adminis-
trative law judge will summarily stop
examination and exclude testimony
which is obviously irrelevant and im-
material.

(b) Objections to evidence will be
ruled upon by the administrative law
judge. Such rulings will be considered,
but need not be separately ruled upon,
by the Board in connection with its de-
cision. Where a ruling of an adminis-
trative law judge sustains an objection
to the admission of evidence, the party
affected may insert in the record, as a
tender of proof, a summary written
statement of the substance of the ex-
cluded evidence, and the objecting
party may then make an offer of proof
in rebuttal.

§ 4.452–7 Reporter’s fees.
(a) The Government agency initiat-

ing the proceedings will pay all report-
ing fees in hearings in Government
contest proceedings, in hearings under
the Surface Resources Act of 1955, as
amended, in hearings under the Mul-
tiple Mineral Development Act of 1954,
as amended, where the United States is
a party, and in hearings under the Min-
ing Claims Rights Restoration Act of
1955, regardless of which party is ulti-
mately successful.

(b) In the case of a private contest,
each party will be required to pay the
reporter’s fees covering the party’s di-
rect evidence and cross-examination of
witnesses, except that if the ultimate
decision is adverse to the contestant,
he must in addition pay all the report-
er’s fees otherwise payable by the
contestee.

(c) Each party to a private contest
shall be required by the administrative
law judge to make reasonable deposits
for reporter’s fees from time to time in
advance of taking testimony. Such de-
posits shall be sufficient to cover all
reporter’s fees for which the party may
ultimately be liable under paragraph
(b) of this section. Any part of a de-
posit not used will be returned to the
depositor upon the final determination

of the case except that deposits which
are required to be made when a com-
plaint is filed will not be returned if
the party making the deposit does not
appear at the hearing, but will be used
to pay the reporter’s fee. Reporter’s
fees will be at the rates established for
the local courts, or, if the reporting is
done pursuant to a contract, at rates
established by the contract.

§ 4.452–8 Findings and conclusions; de-
cision by administrative law judge;
submission to Board for decision.

(a) At the conclusion of the testi-
mony the parties at the hearing shall
be given a reasonable time by the ad-
ministrative law judge, considering the
number and complexity of the issues
and the amount of testimony, to sub-
mit to the administrative law judge
proposed findings of fact and conclu-
sions of law and reasons in support
thereof or to stipulate to a waiver of
such findings and conclusions.

(b) As promptly as possible after the
time allowed for presenting proposed
findings and conclusions, the adminis-
trative law judge shall make findings
of fact and conclusions of law (unless
waiver has been stipulated), giving the
reasons therefor, upon all the material
issues of fact, law, or discretion pre-
sented on the record. The administra-
tive law judge may adopt the findings
of fact and conclusions of law proposed
by one or more of the parties if they
are correct. He must rule upon each
proposed finding and conclusion sub-
mitted by the parties and such ruling
shall be shown in the record. The ad-
ministrative law judge will render a
written decision in the case which shall
become a part of the record and shall
include a statement of his findings and
conclusions, as well as the reasons or
basis therefor, and his rulings upon the
findings and conclusions proposed by
the parties if such rulings do not ap-
pear elsewhere in the record. A copy of
the decision will be served upon all par-
ties to the case.

(c) The Board may require, in any
designated case, that the administra-
tive law judge make only a rec-
ommended decision and that the deci-
sion and the record be submitted to the
Board for consideration. The rec-
ommended decision shall meet all the
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requirements for a decision set forth in
paragraph (b) of this section. The
Board shall then make the initial deci-
sion in the case. This decision shall in-
clude such additional findings and con-
clusions as do not appear in the rec-
ommended decision and the record
shall include such rulings on proposed
findings and conclusions submitted by
the parties as have not been made by
the administrative law judge.

§ 4.452–9 Appeal to Board.
Any party, including the Govern-

ment, adversely affected by the deci-
sion of the administrative law judge
may appeal to the Board as provided in
§ 4.410, and the general rules in Subpart
B of this part. No further hearing will
be allowed in connection with the ap-
peal to the Board but the Board, after
considering the evidence, may remand
any case for further hearing if it con-
siders such action necessary to develop
the facts.

GRAZING PROCEDURES (INSIDE AND
OUTSIDE GRAZING DISTRICTS)

SOURCE: 44 FR 41790, July 18, 1979, unless
otherwise noted.

§ 4.470 Appeal to administrative law
judge; motion to dismiss.

(a) Any applicant, permittee, lessee,
or any other person whose interest is
adversely affected by a final decision of
the authorized officer may appeal to an
administrative law judge by filing his
appeal in the office of the authorized
officer within 30 days after receipt of
the decision. The appeal shall state the
reasons, clearly and concisely, why the
appellant thinks the final decision of
the authorized officer is in error. All
grounds of error not stated shall be
considered as waived, and no such
waived ground of error may be pre-
sented at the hearing unless ordered or
permitted by the administrative law
judge.

(b) Any applicant, permittee, lessee,
or any other person who, after proper
notification, fails to appeal a final de-
cision of the authorized officer within
the period prescribed in the decision,
shall be barred thereafter from chal-
lenging the matters adjudicated in that
final decision.

(c) When separate appeals are filed
and the issue or issues involved are
common to two or more appeals, they
may be consolidated for purposes of
hearing and decision.

(d) The authorized officer shall
promptly forward the appeal to the
State Director. Within 30 days after his
receipt of the appeal the State Director
may file on behalf of the authorized of-
ficer a written motion, serving a copy
thereof upon the appellant, requesting
that the appeal be dismissed for the
reason that it is frivolous, the appeal
was filed late, the errors are not clear-
ly and concisely stated, the issues are
immaterial, the issue or issues were in-
cluded in a prior final decision from
which no timely appeal was made, or
all issues involved therein have been
previously adjudicated in an appeal in-
volving the same preference, the same
parties or their predecessors in inter-
est. The appellant may file a written
answer within 20 days after service of
the motion upon him with the State
Director. The appeal, motion, the
proofs of service (see § 4.401(c)), and the
answers will be transmitted to the
Hearings Division, Office of Hearings
and Appeals, Salt Lake City, Utah. An
administrative law judge, shall rule on
the motion, and, if the motion is sus-
tained, dismiss the appeal by written
order.

§ 4.471 Time and place of hearing; no-
tice; intervenors.

At least 30 days before the date set
by the administrative law judge the au-
thorized officer will notify the appel-
lant of the time and place of the hear-
ing within or near the district. Any
other person who in the opinion of the
authorized officer may be directly af-
fected by the decision on appeal will
also be notified of the hearing; such
person may himself appear at the hear-
ing, or by attorney, and upon a proper
showing of interest, may be recognized
by the administrative law judge as an
intervenor in the appeal.

§ 4.472 Authority of administrative law
judge.

(a) The administrative law judge is
vested with the duty and general au-
thority to conduct the hearing in an
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orderly, impartial, and judicial man-
ner, including authority to subpoena
witnesses, recognize intervenors, ad-
minister oaths and affirmations, call
and question witnesses, regulate the
course and order of the hearing, rule
upon offers of proof and the relevancy
of evidence, and to make findings of
fact, conclusions of law, and a decision.
The administrative law judge shall
have authority to take or to cause
depositions to be taken. Subpoenas,
depositions, the attendance of wit-
nesses, and witness and deposition fees
shall be governed by § 4.26 of the gen-
eral rules in Subpart B of this part, to
the extent such regulations are appli-
cable.

(b) The administrative law judge also
may grant or order continuances, and
set the times and places of further
hearings. Continuances shall be grant-
ed in accordance with § 4.452–3.

§ 4.473 Service.
Service of notice or other documents

required under this subpart shall be
governed by §§ 4.413 and 4.422. Proof of
such service shall be filed in the same
office where the notice or document
was filed within 15 days after such
service, unless filed with the notice or
document.

§ 4.474 Conduct of hearing; reporter’s
fees; transcript.

(a) The appellant, the State Director
or his representative, and recognized
intervenors will stipulate so far as pos-
sible all material facts and the issue or
issues involved. The administrative law
judge will state any other issues on
which he may wish to have evidence
presented. Issues which appear to the
administrative law judge to be unnec-
essary to a proper disposition of the
case will be excluded; but the party as-
serting such issue may state briefly for
the record the substance of the proof
which otherwise would have been of-
fered in support of the issue. Issues not
covered by the appellant’s specifica-
tions of error may not be admitted ex-
cept with the consent of the State Di-
rector or his representative, unless the
administrative law judge rules that
such issue is essential to the con-
troversy and should be admitted. The
parties will then be given an oppor-

tunity to submit offers of settlement
and proposals of adjustment for the
consideration of the administrative law
judge and of the other parties.

(b) Unless the administrative law
judge orders otherwise, the State Di-
rector or his representative will then
make the opening statement, setting
forth the facts leading to the appeal.
Upon the conclusion of the opening
statement, the appellant shall present
his case, consistent with his specifica-
tions of error. (In the case of a show
cause, the State Director shall set
forth the facts leading to the issuance
of the show cause notice and shall
present his case following the opening
statement.) Following the appellant’s
presentation, or upon his failure to
make such presentation, the adminis-
trative law judge, upon his own motion
or upon motion of any of the parties,
may order summary dismissal of the
appeal with prejudice because of the in-
adequacy or insufficiency of the appel-
lant’s case, to be followed by a written
order setting forth the reasons for the
dismissal and taking such other action
under this subpart as may be proper
and warranted. An appeal may be had
from such order as well as from any
other final determination made by the
administrative law judge.

(c) In the absence or upon denial of
such motion the State Director or his
representative and recognized interve-
nors may present evidence if such a
presentation appears to the adminis-
trative law judge to be necessary for a
proper disposition of the matters in
controversy, adhering as closely as pos-
sible to the issues raised by the appel-
lant. All oral testimony shall be under
oath or affirmation, and witnesses
shall be subject to cross-examination
by any party to the proceeding. The ad-
ministrative law judge may question
any witness whenever it appears nec-
essary. Documentary evidence will be
received by the administrative law
judge and made a part of the record, if
pertinent to any issue, or may be en-
tered by stipulation. No exception need
be stated or noted and every ruling of
the administrative law judge will be
subject to review on appeal. The party
affected by an adverse ruling sustain-
ing an objection to the admission of
evidence, may insert in the record, as a
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tender of proof, a brief written state-
ment of the substance of the excluded
evidence; and the opposing party may
then make an offer of proof in rebuttal.
The administrative law judge shall
summarily stop examination and ex-
clude testimony on any issue which he
determines has been adjudicated pre-
viously in an appeal involving the same
preference and the same parties or
their predecessors in interest, or which
is obviously irrelevant and immaterial
to the issues in the case. At the conclu-
sion of the testimony the parties at the
hearing shall be given a reasonable op-
portunity, considering the number and
complexity of the issues and the
amount of testimony, to submit to the
administrative law judge proposed
findings of fact and conclusions of law,
and reasons in support thereof, or to
stipulate to a waiver of such findings
and conclusions.

(d) The reporter’s fees shall be borne
by the Government. Each party shall
pay for any copies of the transcript ob-
tained by him. Unless the parties stipu-
late to a summary of the evidence, the
Government will file the original copy
of the transcript with the case record.

§ 4.475 Findings of fact and decision
by administrative law judge: Notice;
submission to Board of Land Ap-
peals for decision.

(a) As promptly as possible after the
time allowed for presenting proposed
findings and conclusions, the adminis-
trative law judge shall make findings
of fact and conclusions of law unless
waiver has been stipulated, and shall
render a decision upon all material is-
sues of fact and law presented on the
record. In doing so he may adopt the
findings of fact and conclusions of law
proposed by one or more of the parties
if they are correct. The reasons for the
findings, conclusions, and decisions
made shall be stated, and along with
the findings, conclusions, and decision,
shall become a part of the record in
any further appeal. A copy of the deci-
sion shall be sent by certified mail to
the appellant and all intervenors, or
their attorneys of record.

(b) The Board of Land Appeals may
require, in any designated case, that
the administrative law judge make
only a recommended decision and that

such decision and the record be submit-
ted to the Board for consideration. The
recommended decision shall meet all
the requirements for a decision set
forth in paragraph (a) of this section.
The Board shall then make the deci-
sion in the case. This decision shall in-
clude such additional findings and con-
clusions as do not appear in the rec-
ommended decision and the record
shall include such rulings on proposed
findings and conclusions submitted by
the parties as have not been made by
the administrative law judge.

§ 4.476 Appeals to the Board of Land
Appeals.

Any party affected by the adminis-
trative law judge’s decision, including
the State Director, has the right to ap-
peal to the Board of Land Appeals, in
accordance with the procedures and
rules set forth in this part 4.

§ 4.477 Effect of decision suspended
during appeal.

Notwithstanding the provisions of
§ 4.21(a) of this part pertaining to the
period during which a final decision
will not be in effect, and consistent
with the provisions of § 4160.3 of this
title, the authorized officer may pro-
vide in his decision that it shall be in
full force and effect pending decision
on an appeal therefrom. Any action
taken by the authorized officer pursu-
ant to a decision shall be subject to
modification or revocation by the ad-
ministrative law judge or the Board
upon an appeal from the decision. In
order to insure the exhaustion of ad-
ministrative remedies before resort to
court action, a decision which at the
time of its rendition is subject to ap-
peal to a superior authority in the De-
partment shall not be considered final
so as to be agency action subject to ju-
dicial review under 5 U.S.C. 704, unless
it has been made effective pending a
decision on appeal in the manner pro-
vided in this paragraph.

[44 FR 41790, July 18, 1979, as amended at 60
FR 9958, Feb. 22, 1995]

§ 4.478 Conditions of decision action.
(a) Record as basis of decision; defini-

tion of record. No decision shall be ren-
dered except on consideration of the
whole record or such portions thereof
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as may be cited by any party or by the
State Director and as supported by and
in accordance with the reliable, pro-
bative, and substantial evidence. The
transcript of testimony and exhibits,
together with all papers and requests
filed in the proceedings, shall con-
stitute the exclusive record for deci-
sion.

(b) Effect of substantial compliance. No
adjudication of grazing preference will
be set aside on appeal, if it appears
that it is reasonable and that it rep-
resents a substantial compliance with
the provisions of part 4100 of this title.

Subpart F—Implementation of the
Equal Access to Justice Act in
Agency Proceedings

AUTHORITY: Sec. 203(a)(1), Pub. L. 96–481, 94
Stat. 2325 (5 U.S.C. 504(c)(1)).

SOURCE: 48 FR 17596, Apr. 25, 1983, unless
otherwise noted.

GENERAL PROVISIONS

§ 4.601 Purpose of these rules.
These rules are adopted by the De-

partment of the Interior pursuant to
section 504 of title 5, United States
Code, as amended by section 203(a)(1) of
the Equal Access to Justice Act, Pub.
L. 96–481. Under the Act, an eligible
party may receive an award for attor-
ney fees and other expenses when it
prevails over the Department in an ad-
versary adjudication under 5 U.S.C. 554
before the Office of Hearings and Ap-
peals, unless the Department’s position
as a party to the proceeding was sub-
stantially justified or special cir-
cumstances make an award unjust. The
purpose of these rules is to establish
procedures for the submission and con-
sideration of applications for awards
against the Department.

§ 4.602 Definitions.
As used in this part:
(a) The Act means section 504 of title

5, United States Code, as amended by
section 203(a)(1) of the Equal Access to
Justice Act, Pub. L. 96–481.

(b) Adversary adjudication means an
adjudication under 5 U.S.C. 554 in
which the position of the United States
is represented by counsel or otherwise,

but excludes an adjudication for the
purpose of establishing or fixing a rate
or for the purpose of granting or renew-
ing a license.

(c) Adjudicative officer means the offi-
cial who presided at the adversary ad-
judication.

(d) Department refers to the Depart-
ment of the Interior or the relevant de-
partment component which is a party
to the adversary adjudication (e.g., Of-
fice of Surface Mining Reclamation
and Enforcement or Bureau of Land
Management).

(e) Proceeding means an adversary ad-
judication as defined in § 4.602(b).

(f) Party includes a person or agency
named or admitted as a party, or prop-
erly seeking and entitled as of right to
be admitted as a party, in an agency
proceeding, and a person or agency ad-
mitted by an agency as a party for lim-
ited purposes.

§ 4.603 Proceedings covered.
(a) These rules apply to adversary ad-

judications required by statute to be
conducted by the Secretary under 5
U.S.C. 554. Specifically, these rules
apply to adjudications conducted by
the Office of Hearings and Appeals
under 5 U.S.C. 554 which are required
by statute to be determined on the
record after opportunity for an agency
hearing. These rules do not apply
where adjudications on the record are
not required by statute even though
hearings are conducted using proce-
dures comparable to those set forth in
5 U.S.C. 554.

(b) If a proceeding includes both mat-
ters covered by the Act and matters
specifically excluded from coverage,
any award made will include only fees
and expenses related to covered mat-
ters.

§ 4.604 Applicability to Department of
the Interior proceedings.

The Act applies to any adversary ad-
judication pending before the Office of
Hearings and Appeals of the Depart-
ment of the Interior at any time be-
tween October 1, 1981, and September
30, 1984. This includes proceedings
begun before October 1, 1981, if final
Departmental action has not been
taken before that date, and proceedings
pending on September 30, 1984.
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§ 4.605 Eligibility of applicants.
(a) To be eligible for an award of at-

torney fees and other expenses under
the Act, the applicant must be a party
prevailing over the Department in the
adversary adjudication for which it
seeks an award. The applicant must
show that it meets all pertinent condi-
tions of eligibility set out in these reg-
ulations.

(b) The types of eligible applicants
are as follows:

(1) An individual with a net worth of
not more than $1 million;

(2) The sole owner of an unincor-
porated business which has a net worth
of not more than $5 million, and not
more than 500 employees;

(3) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with not more than
500 employees;

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a))
with not more than 500 employees; and

(5) Any other partnership, corpora-
tion, association, or public or private
organization with a net worth of not
more than $5 million and not more
than 500 employees. A unit of state or
local government is not a public orga-
nization within the meaning of this
provision.

(c) For the purpose of eligibility, the
net worth and number of employees of
an applicant shall be determined as of
the date the adversary adjudication
was initiated.

(d) An applicant who owns an unin-
corporated business will be considered
as an ‘‘individual’’ rather than a ‘‘sole
owner of an unincorporated business’’
if the issues on which the applicant
prevails are related primarily to per-
sonal interests rather than to business
interests.

(e) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the
applicant, under the applicant’s direc-
tion and control. Part-time employees
shall be included.

(f) The net worth and the number of
employees of the applicant and all of
its affiliates shall be aggregated to de-
termine eligibility. Any individual or
group of individuals, corporation, or

other entity that directly or indirectly
controls or owns a majority of the vot-
ing shares of another business, or con-
trols in any manner the election of a
majority of that business’ board of di-
rectors, trustees, or other persons exer-
cising similar functions shall be con-
sidered an affiliate of that business for
purposes of this part. In addition, the
adjudicative officer may determine
that financial relationships of the ap-
plicant other than those described in
the paragraph constitute special cir-
cumstances that would make an award
unjust.

(g) An applicant is not eligible if it
has participated in the proceeding sole-
ly on behalf of other persons or entities
that are ineligible.

§ 4.606 Standards for awards.
(a) A prevailing applicant may re-

ceive an award for fees and expenses in-
curred in connection with a proceeding
unless (1) the position of the Depart-
ment as a party to the proceeding was
substantially justified, or (2) special
circumstances make the award sought
unjust. No presumption arises that the
Department’s position was not sub-
stantially justified simply because the
Department did not prevail.

(b) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceeding.

§ 4.607 Allowable fees and expenses.
(a) The following fees and other ex-

penses are allowable under the Act:
(1) Reasonable expenses of expert wit-

nesses;
(2) Reasonable cost of any study,

analysis, engineering report, test, or
project which is found necessary for
the preparation of the party’s case; and

(3) Reasonable attorney or agent fees.
(b) The amount of fees awarded will

be based upon the prevailing market
rates for the kind and quality of serv-
ices furnished, except that—

(1) Compensation for an expert wit-
ness will not exceed the highest rate at
which the Department pays expert wit-
nesses; and

(2) Attorney or agent fees will not ex-
ceed $75 per hour.

(c) In determining the reasonableness
of the fee sought, the adjudicative offi-
cer shall consider the following:
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(1) The prevailing rate for similar
services in the community in which the
attorney, agent, or witness has per-
formed the service;

(2) The time actually spent in the
representation of the applicant;

(3) The difficulty or complexity of
the issues in the proceeding;

(4) Any necessary and reasonable ex-
penses incurred; and

(5) Such other factors as may bear on
the value of the services performed.

INFORMATION REQUIRED FROM
APPLICANTS

NOTE: Information Collection. The informa-
tion collection requirement contained in
§§ 4.608 through 4.610, requiring an applica-
tion for fees and expenses in an adversary ad-
judication under the Equal Access to Justice
Act, has been approved by the Office of Man-
agement and Budget under the Paperwork
Reduction Act, 44 U.S.C. 3507, and has been
assigned clearance members 1084–0011. The
information is required to seek an award of
fees and expenses.

§ 4.608 Contents of application.
(a) An application for an award of

fees and expenses under the Act shall
identify the applicant and the proceed-
ing for which an award is sought. Two
copies of the application shall be filed
with the adjudicative officer. The ap-
plication shall show that the applicant
has prevailed and identify the position
of the Department in the proceeding
that the applicant alleges was not sub-
stantially justified.

(b) The application shall include a
statement that the applicant’s net
worth at the time the proceeding was
initiated did not exceed $1 million if
the applicant is an individual (other
than a sole owner of an unincorporated
business seeking an award in that ca-
pacity) or $5 million in the case of all
other applicants. An applicant may
omit this statement if:

(1) It attaches a copy of a ruling by
the Internal Revenue Service that it
qualifies as an organization described
in section 501(c)(3) of the Internal Rev-
enue Code of 1954 (26 U.S.C. 501(c)(3)
and is exempt from taxation under sec-
tion 501(a) of the Code or in the case of
an organization not required to obtain
a ruling from the Internal Revenue
Service on its exempt status, a state-
ment that describes the basis for the

applicant’s belief that it qualifies
under section 501(c)(3) of the Code; or

(2) It states that it is a cooperative
association as defined in section 15(a)
of the Agricultural Marketing Act (12
U.S.C. 1141j(a)).

(c) If the applicant is a partnership,
corporation, association, or public or
private organization (including chari-
table or other tax exempt organiza-
tions or cooperative associations) or a
sole owner of an unincorporated busi-
ness, the application shall state that it
did not have more than 500 employees
at the time the proceeding was initi-
ated, giving the number of its employ-
ees and describing briefly the type and
purpose of its organization or business.

(d) The application shall itemize the
amount of fees and expenses for which
an award is sought.

(e) The application may include any
other matters that the applicant be-
lieves should be considered in deter-
mining whether and in what amount an
award should be made.

(f) The application shall be signed by
the applicant or an authorized officer
of the applicant. The application shall
contain or be accompanied by a written
verification under oath or affirmation
under penalty of perjury that the infor-
mation provided in the application and
all accompanying material is true and
complete to the best of the signer’s in-
formation and belief.

§ 4.609 Net worth exhibit.
(a) Each application except a quali-

fied tax-exempt organization or a
qualified cooperative association must
submit with its application a detailed
exhibit showing its net worth at the
time the proceeding was initiated. If
any individual, corporation, or other
entity directly or indirectly controls or
owns a majority of the voting shares or
other interest of the applicant, or if
the applicant directly or indirectly
owns or controls a majority of the vot-
ing shares or other interest of any cor-
poration or other entity, the exhibit
must include a showing of the net
worth of all such affiliates or of the ap-
plicant including the affiliates. The ex-
hibit may be in any form convenient to
the applicant, provided that it makes
full disclosure of the applicant’s and
all affiliates’ assets and liabilities and
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is sufficient to determine whether the
applicant qualifies under the standards
of 5 U.S.C. 504(b)(1)(B)(i). The adjudica-
tive officer may require an applicant to
file additional information to deter-
mine the applicant’s eligibility for an
award.

(b) The net worth exhibit shall de-
scribe any transfers of assets from, or
obligations incurred by, the applicant
or any affiliate, occurring in the one-
year period to the date on which the
proceeding was initiated, that reduced
the net worth of the applicant and its
affiliates below the applicable net
worth ceiling. If there were no such
transactions, the exhibit shall so state.

(c) Ordinarily, the net worth exhibit
shall be included in the public record of
the proceeding. However, an applicant
that objects to public disclosure of in-
formation in any portion of the exhibit
and believes there are legal grounds for
withholding it from disclosure may
submit that portion of the exhibit di-
rectly to the adjudicative officer in a
sealed envelope labeled ‘‘Confidential
Financial Information,’’ accompanied
by a motion to withhold the informa-
tion from public disclosure. The mo-
tion shall describe the information
sought to be withheld and explain, in
detail, why it falls within one or more
of the specific exemptions from manda-
tory disclosure under the Freedom of
Information Act, 5 U.S.C. 552, and
whether it is covered by the Trade Se-
crets Act, 18 U.S.C. 1905, or other appli-
cable statutes; why public disclosure of
the information would adversely affect
the applicant; and why disclosure is
not required in the public interest. The
material in question shall also be
served on counsel representing the
agency against which the applicant
seeks an award, but need not be served
on any other party to the proceeding.
If the adjudicative officer finds that
the information should not be withheld
from disclosure, it shall be placed in
the public record of the proceeding.
Otherwise, any request to inspect or
copy the exhibit shall be disposed of in
accordance with the Department’s es-
tablished procedures under the Free-
dom of Information Act, 43 CFR 2.11 et.
seq.

§ 4.610 Documentation of fees and ex-
penses.

(a) The application shall be accom-
panied by full documentation of the
fees and expenses, including the cost of
any study, analysis, engineering re-
port, test, or project, for which an
award is sought.

(b) The documentation shall include
an affidavit from each professional
firm or individual whose services are
covered by the application, stating the
actual time expended and the rate at
which fees and other expenses were
computed and/or charged and describ-
ing the specific services performed.

(1) The affidavit shall itemize in de-
tail the services performed by the date,
number of hours per date, and the serv-
ices performed during those hours. In
order to establish the hourly rate, the
affidavit shall state the hourly rate
billed to and paid by the majority of
clients during the relevant time peri-
ods.

(2) If no hourly rate is paid by the
majority of clients because, for in-
stance, the attorney or agent rep-
resents most clients on a contingency
basis, the attorney or agent shall pro-
vide affidavits from two attorneys or
agents with similar experience, who
perform similar work in the same or
similar geographic location, stating
the hourly rate which they bill and are
paid by the majority of their clients
during a comparable time period.

(c) The documentation shall also in-
clude a description of any expenses for
which reimbursement is sought and a
statement of the amounts paid and
payable by the applicant or by any
other person or entity for the services
provided.

(d) The adjudicative officer may re-
quire the applicant to provide vouch-
ers, receipts, or other substantiation
for any expenses claimed.

§ 4.611 Time for submission of applica-
tion.

(a) An application must be filed no
later than 30 days after final disposi-
tion of the proceeding. Action on an
application for an award of fees or
other expenses filed prior to final dis-
position of the proceeding shall be
stayed pending such final disposition.
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(b) Final disposition means the later
of (1) the date on which the final De-
partment decision is issued; or (2) the
date of the order which finally resolves
the proceeding, such as an order ap-
proving settlement or voluntary dis-
missal.

PROCEDURES FOR CONSIDERING

APPLICATIONS

§ 4.612 Filing and service of docu-
ments.

Any application for an award and any
other pleading or document related to
an application shall be filed with the
adjudicative officer and serve on all
parties to the proceeding in the same
manner as other pleadings in the pro-
ceeding, except as provided in § 4.609(c)
for confidential financial information.

§ 4.613 Answer to application.

(a) Within 30 calendar days after
service of an application, the Depart-
ment shall file an answer. If the De-
partment fails to answer or otherwise
fails to contest or settle the applica-
tion, the adjudicative officer may,
upon a satisfactory showing of entitle-
ment by the applicant, make an award
for the applicant’s fees and other ex-
penses under 5 U.S.C. 504 in accordance
with § 4.616.

(b) If the Department and the appli-
cant believe that they can reach a set-
tlement concerning the award, the De-
partment and the applicant may joint-
ly file a statement of their intent to
negotiate. The filing of such a state-
ment shall extend the time for filing an
answer for an additional 30 days from
the date of filing of the statement.
Further extensions may be granted by
the adjudicative officer upon the joint
request of the Department and the ap-
plicant.

(c) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on to sup-
port the objection. If the answer is
based on any alleged facts not already
reflected in the record of the proceed-
ing, the Department shall include with
the answer either a supporting affida-
vit or a request for further proceedings.

§ 4.614 Settlement.

An applicant and the Department
may agree on a proposed settlement of
an award before final action on the ap-
plication, either in connection with a
settlement of the underlying proceed-
ing, or after the underlying proceeding
has been concluded. If the applicant
and the Department agree on a pro-
posed settlement of an award before an
applicant has been filed, the applica-
tion shall be filed with the proposed
settlement.

§ 4.615 Extensions of time and further
proceedings.

(a) The adjudicative officer may on
motion and for good cause shown grant
extensions of time other than for filing
an application for fees and expenses
after final disposition in the adversary
adjudication.

(b) Ordinarily, the determination of
an award will be made on the basis of
the written record of the underlying
proceeding and the filings required or
permitted by the foregoing sections of
these rules. However, the adjudicative
officer may, sua sponte, or on motion of
any party to the proceedings require or
permit further proceedings, such as in-
formal conferences, oral argument, ad-
ditional written submissions or an evi-
dentiary hearing. Such further pro-
ceedings shall be held only when nec-
essary for full and fair resolution of the
issues arising from the application and
shall be conducted as promptly as pos-
sible. A motion for further proceedings
shall specifically identify the informa-
tion sought on the disputed issues and
shall explain why the further proceed-
ings are necessary to resolve the is-
sues.

§ 4.616 Decision on application.

The adjudicative officer shall
promptly issue a decision on the appli-
cation which shall include proposed
written findings and conclusions, and
the reasons or basis therefore, on such
of the following as are relevant to the
decision:

(a) The applicant’s status as a pre-
vailing party;

(b) The applicant’s qualification as a
‘‘party’’ under 5 U.S.C. 504(b)(1)(B);
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(c) Whether the Department’s posi-
tion as a party to the proceeding was
substantially justified;

(d) Whether special circumstances
make an award unjust;

(e) Whether the applicant during the
course of the proceedings engaged in
conduct that unduly and unreasonably
protracted the final resolution of the
matter in controversy; and

(f) The amounts, if any, awarded for
fees and other expenses, with reasons
for any difference between the amount
requested and the amount awarded. If
neither the applicant nor the Depart-
ment appeals within 30 days from re-
ceipt of the adjudicative officer’s deci-
sion, this decision will be the final De-
partmental decision.

§ 4.617 Appeals Board review.

If review is sought by the applicant
or the Department, the decision of the
adjudicative officer will be reviewed by
the appropriate appeals board in ac-
cordance with the Department’s proce-
dures for the type of underlying pro-
ceeding involved. The appeals board
will then issue the final Departmental
decision on the application.

§ 4.618 Judicial review.

Judicial review of final Departmental
decisions on awards may be sought as
provided in 5 U.S.C. 504(c)(2).

§ 4.619 Payment of award.

An applicant seeking payment of an
award shall submit a copy of the final
decision granting the award to the As-
sistant Secretary for Policy, Budget
and Administration, U.S. Department
of the Interior, Washington, DC 20240.
A statement that review of the under-
lying decision is not being sought in
the United States courts, or that the
process for seeking review of the award
has been completed, must also be in-
cluded.

Subpart G—Special Rules Appli-
cable to Other Appeals and
Hearings

AUTHORITY: 5 U.S.C. 301.

§ 4.700 Who may appeal.
Any party aggrieved by an adjudica-

tory action or decision of a Depart-
mental official relating to rights or
privileges based upon law in any case
or proceeding in which Departmental
regulations allow a right of appeal to
the head of the Department from such
action or decision, should direct his ap-
peal to the Director, Office of Hearings
and Appeals, if the case is not one
which lies within the appellate review
jurisdiction of an established Appeals
Board and is not excepted from the re-
view authority delegated to the Direc-
tor. No appeal will lie when the action
of the Departmental official was based
solely upon administrative or discre-
tionary authority of such official.

[36 FR 7186, Apr. 15, 1971; 36 FR 7588, Apr. 22,
1971]

§ 4.701 Notice of appeal.
The appellant shall file a written no-

tice of appeal, signed by him or by his
attorney or other qualified representa-
tive, in the Office of the Director, with-
in 30 days from the date of mailing of
the decision from which the appeal is
taken. The notice shall contain an
identification of the action or decision
appealed from and give a concise but
complete statement of the facts relied
upon and the relief sought. The appel-
lant shall mail a copy of the notice of
appeal, any accompanying statement
of reasons therefor, and any written ar-
guments or briefs, to each party to the
proceedings or whose rights are in-
volved in the case, and to the Depart-
mental official whose action or deci-
sion is being appealed. The notice of
appeal shall contain a certificate set-
ting forth the names of the parties
served, their addresses, and the dates
of mailing.

§ 4.702 Transmittal of appeal file.
Within 10 days after receipt of a copy

of the notice of appeal, the Depart-
mental official whose action or deci-
sion is being appealed shall transmit to
the Office of the Director the entire of-
ficial file in the matter, including all
records, documents, transcripts of tes-
timony, and other information com-
piled during the proceedings leading to
the decision being appealed.
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§ 4.703 Pleadings.

If the parties wish to file briefs, they
must comply with the following re-
quirements: Appellant shall have 30
days from the date of filing of his no-
tice of appeal within which to file an
opening brief, and the opposing parties
shall have 30 days from the date of re-
ceipt of appellant’s brief in which to
file an answering brief. Additional or
rebuttal briefs may be filed upon per-
mission first obtained from the Direc-
tor or the Ad Hoc Appeals Board ap-
pointed by him to consider and decide
the particular appeal. Copies of all
briefs shall be served upon all other
parties or their attorneys of record or
other qualified representatives, and a
certificate to that effect shall be filed
with said brief.

[36 FR 7186, Apr. 15, 1971; 36 FR 7588, Apr. 22,
1971]

§ 4.704 Decisions on appeals.

The Director, or an Ad Hoc Appeals
Board appointed by the Director to
consider and decide the particular ap-
peal, will review the record and take
such action as the circumstances call
for. The Director or the Ad Hoc Ap-
peals Board may direct a hearing on
the entire matter or specified portions
thereof, may decide the appeal forth-
with upon the record already made, or
may make other disposition of the
case. Upon request and for good cause
shown, the Director or an Ad Hoc Ap-
peals Board may grant an opportunity
for oral argument. Any hearing on such
appeals shall be conducted by the Ad
Hoc Appeals Board or a member or
members thereof, or by an administra-
tive law judge of the Office of Hearings
and Appeals and shall be governed inso-
far as practicable by the regulations
applicable to other hearings under this
part.

[36 FR 7186, Apr. 15, 1971, as amended at 39
FR 2366, Jan. 21, 1974]

Subpart H [Reserved]

Subpart I—Special Procedural
Rules Applicable to Practice
and Procedure for Hearings,
Decisions, and Administrative
Review Under Part 17 of This
Title—Nondiscrimination in
Federally Assisted Programs
of the Department of the Inte-
rior—Effectuation of Title VI of
the Civil Rights Act of 1964

AUTHORITY: 43 CFR 17.8 and 5 U.S.C. 301.

SOURCE: 38 FR 21162, Aug. 6, 1973, unless
otherwise noted.

CROSS REFERENCE: See subpart A for the
organization, authority and jurisdiction of
the Office of Hearings and Appeals, including
its Hearings Division. To the extent they are
not inconsistent with these special rules, the
general rules applicable to all types of pro-
ceedings before the Hearings Division and
the several Appeals Boards of the Office of
Hearings and Appeals, contained in subpart
B of this part, are applicable also to proceed-
ings under these regulations.

GENERAL

§ 4.800 Scope and construction of
rules.

(a) The rules of procedure in this sub-
part I supplement part 17 of this title
and are applicable to the practice and
procedure for hearings, decisions, and
administrative review conducted by
the Department of the Interior, pursu-
ant to title VI of the Civil Rights Act
of 1964 (section 602, 42 U.S.C. 2000d–1)
and part 17 of this title, concerning
nondiscrimination in Federally–as-
sisted programs in connection with
which Federal financial assistance is
extended under laws administered in
whole or in part by the Department of
the Interior.

(b) These regulations shall be lib-
erally construed to secure the just,
prompt, and inexpensive determination
of all proceedings consistent with ade-
quate consideration of the issues in-
volved and full protection of the rights
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of all interested parties including the
Government.

§ 4.801 Suspension of rules.
Upon notice to all parties, the re-

sponsible Department official or the
administrative law judge, with respect
to matters pending before him, may
modify or waive any rule in this part
upon his determination that no party
will be unduly prejudiced and the ends
of justice will thereby be served.

§ 4.802 Definitions.
(a) The definitions set forth in § 17.12

of this title apply also to this subpart.
(b) Director means the Director, Of-

fice for Equal Opportunity, Depart-
ment of the Interior.

(c) Administrative law judge means an
administrative law judge designated by
the Office of Hearings and Appeals, Of-
fice of the Secretary, in accordance
with 5 U.S.C. 3105 and 3344.

(d) Notice means a notice of hearing
in a proceeding instituted under Part
17 of this title and these regulations.

(e) Party means a recipient or appli-
cant; the Director; and any person or
organization participating in a pro-
ceeding pursuant to § 4.808.

§ 4.803 Computation of time.
Except as otherwise provided by law,

in computing any period of time under
these rules or in any order issued here-
under, the time begins with the day
following the act or event, and includes
the last day of the period, unless it is
a Saturday, Sunday, or Federal legal
holiday, or other nonbusiness day, in
which event it includes the next follow-
ing day which is not a Saturday, Sun-
day, Federal legal holiday, or other
nonbusiness day. When the period of
time prescribed or allowed is 7 days or
less, intermediate Saturdays, Sundays,
Federal legal holidays and other non-
business days shall be excluded in the
computation.

§ 4.804 Extensions of time.
A request for extension of time

should be made to the designated ad-
ministrative law judge or other appro-
priate Departmental official with re-
spect to matters pending before him.
Such request shall be served on all par-
ties and set forth the reasons for the

request. Extensions may be granted
upon a showing of good cause by the
applicant. Answers to such requests are
permitted if made promptly.

§ 4.805 Reduction of time to file docu-
ments.

For good cause, the responsible De-
partmental official or the administra-
tive law judge, with respect to matters
pending before him, may reduce any
time limit prescribed by the rules in
this part, except as provided by law or
in part 17 of this title.

DESIGNATION AND RESPONSIBILITIES OF
ADMINISTRATIVE LAW JUDGE

§ 4.806 Designation.

Hearings shall be held before an ad-
ministrative law judge designated by
the Office of Hearings and Appeals.

§ 4.807 Authority and responsibilities.

The administrative law judge shall
have all powers necessary to preside
over the parties and the proceedings,
conduct the hearing, and make deci-
sions in accordance with 5 U.S.C. 554
through 557. His powers shall include,
but not be limited to, the power to:

(a) Hold conferences to settle, sim-
plify, or fix the issues in a proceeding,
or to consider other matters that may
aid in the expeditious disposition of the
proceeding.

(b) Require parties to state their po-
sition with respect to the various is-
sues in the proceedings.

(c) Establish rules for media coverage
of the proceedings.

(d) Rule on motions and other proce-
dural items in matters before him.

(e) Regulate the course of the hear-
ing, the conduct of counsel, parties,
witnesses, and other participants.

(f) Administer oaths, call witnesses
on his own motion, examine witnesses,
and direct witnesses to testify.

(g) Receive, rule on, exclude, or limit
evidence.

(h) Fix time limits for submission of
written documents in matters before
him.

(i) Take any action authorized by
these regulations, by 5 U.S.C. 556, or by
other pertinent law.
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APPEARANCE AND PRACTICE

§ 4.808 Participation by a party.
Subject to the provisions contained

in part 1 of this subtitle, a party may
appear in person, by representative, or
by counsel, and participate fully in any
proceeding held pursuant to part 17 of
this title and these regulations. A
State agency or any instrumentality
thereof, a political subdivision of the
State or instrumentality thereof, or a
corporation may appear by any of its
officers or employees duly authorized
to appear on its behalf.

§ 4.809 Determination of parties.
(a) The affected applicant or recipi-

ent to whom a notice of hearing or a
notice of an opportunity for hearing
has been mailed in accordance with
part 17 of this title and § 4.815, and the
Director, are the initial parties to the
proceeding.

(b) Other persons or organizations
shall have the right to participate as
parties if the final decision could di-
rectly and adversely affect them or the
class they represent, and if they may
contribute materially to the disposi-
tion of the proceedings.

(c) A person or organization wishing
to participate as a party under this
section shall submit a petition to the
administrative law judge within 15
days after the notice has been served.
The petition should be filed with the
administrative law judge and served on
the affected applicant or recipient, on
the Director, and on any other person
or organization who has been made a
party at the time of filing. Such peti-
tion shall concisely state: (1) Petition-
er’s interest in the proceeding, (2) how
his participation as a party will con-
tribute materially to the disposition of
the proceeding, (3) who will appear for
petitioner, (4) the issues on which peti-
tioner wishes to participate, and (5)
whether petitioner intends to present
witnesses.

(d) The administrative law judge
shall promptly ascertain whether there
are objections to the petition. He shall
then determine whether petitioners
have the requisite interest to be a
party in the proceedings, as defined in
paragraphs (a) and (b) of this section,
and shall permit or deny participation

accordingly. Where petitions to par-
ticipate as parties are made by individ-
uals or groups with common interests,
the administrative law judge may re-
quest all such petitioners to designate
a single representative, or he may rec-
ognize one or more of such petitioners
to represent all such petitioners. The
administrative law judge shall give
each such petitioner written notice of
the decision on his petition. If the peti-
tion is denied, he shall briefly state the
grounds for denial and shall then treat
the petition as a request for participa-
tion as amicus curiae. The administra-
tive law judge shall give written notice
to each party of each petition granted.

(e) Persons or organizations whose
petition for party participation is de-
nied may appeal the decision to the Di-
rector, Office of Hearings and Appeals,
within 7 days of receipt of denial. The
Director, Office of Hearings and Ap-
peals, will make the final decision for
the Department to grant or deny the
petition.

§ 4.810 Complainants not parties.
A person submitting a complaint pur-

suant to § 17.6 of this title is not a
party to the proceedings governed by
part 17 of this title and these regula-
tions, but may petition, after proceed-
ings are initiated, to become an amicus
curiae. In any event a complainant
shall be advised of the time and place
of the hearing.

§ 4.811 Determination and participa-
tion of amici.

(a) Any interested person or organi-
zation wishing to participate as amicus
curiae in the proceeding shall file a pe-
tition before the commencement of the
hearing. Such petition shall concisely
state the petitioner’s interest in the
hearing and who will represent peti-
tioner.

(b) The administrative law judge will
grant the petition if he finds that the
petitioner has an interest in the pro-
ceedings and may contribute materi-
ally to the disposition of the proceed-
ings. The administrative law judge
shall give the petitioner written notice
of the decision on his petition.

(c) An amicus curiae is not a party
and may not introduce evidence at a
hearing but may only participate as
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provided in paragraph (d) of this sec-
tion.

(d) An amicus curiae may submit a
written statement of position to the
administrative law judge at any time
prior to the beginning of a hearing, and
shall serve a copy on each party. He
may also file a brief or written state-
ment on each occasion a decision is to
be made or a prior decision is subject
to review. His brief or written state-
ment shall be filed and served on each
party within the time limits applicable
to the party whose position he deems
himself to support; or if he does not
deem himself to support the position of
any party, within the longest time
limit applicable to any party at that
particular stage of the proceedings.

(e) When all parties have completed
their initial examination of a witness,
any amicus curiae may request the ad-
ministrative law judge to propound
specific questions to the witness. The
administrative law judge, in his discre-
tion, may grant any such request if he
believes the proposed additional testi-
mony may assist materially in eluci-
dating factual matters at issue be-
tween the parties and will not expand
the issues.

FORM AND FILING OF DOCUMENTS

§ 4.812 Form.

Documents filed pursuant to a pro-
ceeding herein shall show the docket
description and title of the proceeding,
the party or amicus submitting the
document, the dates signed, and the
title, if any, and address of the signa-
tory. The original will be signed in ink
by the party representing the party or
amicus. Copies need not be signed, but
the name of the person signing the
original shall be reproduced.

§ 4.813 Filing and service.

(a) All documents submitted in a pro-
ceeding shall be served on all parties.
The original and two copies of each
document shall be submitted for filing.
Filings shall be made with the admin-
istrative law judge or other appro-
priate Departmental official before
whom the proceeding is pending. With
respect to exhibits and transcripts of
testimony, only originals need be filed.

(b) Service upon a party or amicus
shall be made by delivering one copy of
each document requiring service in
person or by certified mail, return re-
ceipt requested, properly addressed
with postage prepaid, to the party or
amicus or his attorney, or designated
representative. Filing will be made in
person or by certified mail, return re-
ceipt requested, to the administrative
law judge or other appropriate Depart-
mental official before whom the pro-
ceeding is pending.

(c) The date of filing or of service
shall be the day when the matter is de-
posited in the U.S. mail or is delivered
in person.

§ 4.814 Certificate of service.

The original of every document filed
and required to be served upon parties
shall be endorsed with a certificate of
service signed by the party or amicus
curiae making service or by his attor-
ney or representative, stating that
such service has been made, the date of
service, and the manner of service.

PROCEDURES

§ 4.815 How proceedings are com-
menced.

Proceedings are commenced by the
Director by mailing to an applicant or
recipient a notice of alleged non-
compliance with the Act and the regu-
lations thereunder. The notice shall in-
clude either a notice of hearing fixing a
date therefor or a notice of an oppor-
tunity for a hearing as provided in
§ 17.8 of this title. The notice shall ad-
vise the applicant or recipient of the
action proposed to be taken, the spe-
cific provisions of part 17 of this title
under which the proposed action is to
be taken, and the matters of fact or
law asserted as the basis of the action.

§ 4.816 Notice of hearing and response
thereto.

A notice of hearing shall fix a date
not less than 30 days from the date of
service of the notice of a hearing on
matters alleged in the notice. If the ap-
plicant recipient does not desire a
hearing, he should so state in writing,
in which case the applicant or recipient

VerDate 18<FEB>98 09:35 Feb 20, 1998 Jkt 174163 PO 00000 Frm 00110 Fmt 8010 Sfmt 8010 Y:\SGML\174163.TXT 174163-3



115

Office of the Secretary of the Interior § 4.822

shall have the right to further partici-
pate in the proceeding. Failure to ap-
pear at the time set for a hearing,
without good cause, shall be deemed a
waiver of the right to a hearing under
section 602 of the Act and the regula-
tions thereunder and consent to the
making of a decision on such informa-
tion as is available which may be pre-
sented for the record.

§ 4.817 Notice of opportunity to re-
quest a hearing and response there-
to.

A notice of opportunity to request a
hearing shall set a date not less than 20
days from service of said notice within
which the applicant or recipient may
file a request for a hearing, or may
waive a hearing and submit written in-
formation and argument for the record,
in which case, the applicant or recipi-
ent shall have the right to further par-
ticipate in the proceeding. When the
applicant or recipient elects to file a
request for a hearing, a time shall be
set for the hearing at a date not less
than 20 days from the date applicant or
recipient is notified of the date set for
the hearing. Failure of the applicant or
recipient to request a hearing or to ap-
pear at the date set shall be deemed a
waiver of the right to a hearing, under
section 602 of the Act and the regula-
tions thereunder and consent to the
making of a decision on such informa-
tion as is available which may be pre-
sented for the record.

§ 4.818 Answer.
In any case covered by § 4.816 or

§ 4.817, the applicant or recipient shall
file an answer. Said answer shall admit
or deny each allegation of the notice,
unless the applicant or recipient is
without knowledge, in which case the
answer shall so state, and the state-
ment will be considered a denial. Fail-
ure to file an answer shall be deemed
an admission of all allegations of fact
in the notice. Allegations of fact in the
notice not denied or controverted by
answer shall be deemed admitted. Mat-
ters alleged in the answer as affirma-
tive defenses shall be separately stated
and numbered. The answer under § 4.816
shall be filed within 20 days from the
date of service of the notice of hearing.
The answer under § 4.817 shall be filed

within 20 days of service of the notice
of opportunity to request a hearing.

§ 4.819 Amendment of notice or an-
swer.

The Director may amend the notice
of hearing or opportunity for hearing
once as a matter of course before an
answer is filed, and each respondent
may amend his answer once as a mat-
ter of course not later than 10 days be-
fore the date fixed for hearing but in no
event later than 20 days from the date
of service of his original answer. Other
amendments of the notice or of the an-
swer to the notice shall be made only
by leave of the administrative law
judge. An amended notice shall be an-
swered within 10 days of its service, or
within the time for filing an answer to
the original notice, whichever period is
longer.

§ 4.820 Consolidated or joint hearings.

As provided in § 17.8(e) of this title,
the Secretary may provide for proceed-
ings in the Department to be joined or
consolidated for hearing with proceed-
ings in other Federal departments or
agencies, by agreement with such other
departments or agencies. All parties to
any proceedings consolidated subse-
quently to service of the notice of hear-
ing or opportunity for hearing shall be
promptly served with notice of such
consolidation.

§ 4.821 Motions.

Motions and petitions shall state the
relief sought, the basis for relief and
the authority relied upon. If made be-
fore or after the hearing itself, these
matters shall be in writing. If made at
the hearing, they may be stated orally;
but the administrative law judge may
require that they be reduced to writing
and filed and served on all parties.
Within 8 days after a written motion or
petition is served, any party may file a
response to a motion or petition. An
immediate oral response may be made
to an oral motion. Oral argument on
motions will be at the discretion of the
administrative law judge.

§ 4.822 Disposition of motions.

The administrative law judge may
not grant a written motion or petition
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prior to expiration of the time for fil-
ing responses thereto, but may over-
rule or deny such motion or petition
without awaiting response: Provided,
however, That prehearing conferences,
hearings, and decisions need not be de-
layed pending disposition of motions or
petitions. Oral motions and petitions
may be ruled on immediately.

§ 4.823 Interlocutory appeals.

Except as provided in § 4.809(e), a rul-
ing of the administrative law judge
may not be appealed to the Director,
Office of Hearings and Appeals, prior to
consideration of the entire proceeding
by the administrative law judge unless
permission is first obtained from the
Director, Office of Hearings and Ap-
peals, and the administrative law judge
has certified the interlocutory ruling
on the record or abused his discretion
in refusing a request to so certify. Per-
mission will not be granted except
upon a showing that the ruling com-
plained of involves a controlling ques-
tion of law and that an immediate ap-
peal therefrom may materially ad-
vance the final decision. An interlocu-
tory appeal shall not operate to sus-
pend the hearing unless otherwise or-
dered by the Director, Office of Hear-
ings and Appeals. If an appeal is al-
lowed, any party may file a brief with-
in such period as the Director, Office of
Hearings and Appeals, directs. Upon af-
firmance, reversal, or modification of
the administrative law judge’s inter-
locutory ruling or order, by the Direc-
tor, Office of Hearings and Appeals, the
case will be remanded promptly to the
administrative law judge for further
proceedings.

§ 4.824 Exhibits.

Proposed exhibits shall be exchanged
at the prehearing conference, or other-
wise prior to the hearing, if the admin-
istrative law judge so directs. Proposed
exhibits not so exchanged in accord-
ance with the administrative law
judge’s order may be denied admission
as evidence. The authenticity of all ex-
hibits submitted prior to the hearing,
under direction of the administrative
law judge, will be deemed admitted un-
less written objection thereto is filed
and served on all parties, or unless

good cause is shown for failure to file
such written objection.

§ 4.825 Admissions as to facts and doc-
uments.

Not later than 15 days prior to the
date of the hearing any party may
serve upon an opposing party a written
request for the admission of the genu-
ineness and authenticity of any rel-
evant documents described in, and ex-
hibited with, the request, or for the ad-
mission of the truth of any relevant
matters of fact stated in the request.
Each of the matters as to which an ad-
mission is requested shall be deemed
admitted, unless within a period of 10
days, the party to whom the request is
directed serves upon the requesting
party a statement either (a) denying
specifically the matters as to which an
admission is requested, or (b) setting
forth in detail the reasons why he can-
not truthfully either admit or deny
such matters.

§ 4.826 Discovery.

(a) Methods. Parties may obtain dis-
covery as provided in these rules by
depositions, written interrogatories,
production of documents, or other
items; or by permission to enter prop-
erty, for inspection and other purposes.

(b) Scope. Parties may obtain discov-
ery regarding any matter, not privi-
leged, which is relevant to the subject
matter involved in the hearing.

(c) Protective orders. Upon motion by
a party or by the person from whom
discovery is sought, and for good cause
shown, the administrative law judge
may make any order which justice re-
quires to limit or condition discovery
in order to protect a party or person
from annoyance, embarrassment, op-
pression, or undue burden or expense.

(d) Sequence and timing. Methods of
discovery may be used in any sequence.
The fact that a party is conducting dis-
covery shall not operate to delay any
other party’s discovery.

(e) Time limit. Discovery by all parties
will be completed within such time as
the administrative law judge directs,
from the date the notice of hearing is
served on the applicant or recipient.

VerDate 18<FEB>98 09:35 Feb 20, 1998 Jkt 174163 PO 00000 Frm 00112 Fmt 8010 Sfmt 8010 Y:\SGML\174163.TXT 174163-3



117

Office of the Secretary of the Interior § 4.828

§ 4.827 Depositions.
(a) A party may take the testimony

of any person, including a party, by
deposition upon oral examination. This
may be done by stipulation or by no-
tice, as set forth in paragraph (b) of
this section. On motion of any party or
other person upon whom the notice is
served, the administrative law judge
may for cause shown enlarge or short-
en the time for the deposition, change
the place of the deposition, limit the
scope of the deposition or quash the no-
tice. Depositions of persons other than
parties or their representatives shall be
upon consent of the deponent.

(b)(1) The party will give reasonable
notice in writing to every other party
of the time and place for taking deposi-
tions, the name and address of each
person to be examined, if known, or a
general description sufficient to iden-
tify him or the particular class or
group to which he belongs.

(2) The notice to a deponent may be
accompanied by a request for the pro-
duction of documents and tangible
things at the taking of the deposition.

(3) A party may name as the depo-
nent a corporation, partnership, asso-
ciation, or governmental agency and
may designate a particular person
within the organization whose testi-
mony is desired and the matters on
which examination is requested. If no
particular person is named, the organi-
zation shall designate one or more
agents to testify on its behalf, and may
set forth the matters on which each
will testify. The persons so designated
shall testify as to matters known or
reasonably available to the organiza-
tion.

(c) Examination and cross-examina-
tion of witnesses may proceed as per-
mitted at the hearing. The witness
shall be placed under oath by a disin-
terested person qualified to administer
oaths by the laws of the United States
or of the place where the examination
is held, and the testimony taken by
such person shall be recorded verbatim.

(d) During the taking of a deposition
a party or deponent may request sus-
pension of the deposition on grounds of
bad faith in the conduct of the exam-
ination, annoyance, embarrassment,
oppression of a deponent or party or
improper questions propounded. The

deposition will then be adjourned. How-
ever, the objecting party or deponent
must immediately move the adminis-
trative law judge for a ruling on his ob-
jections to the deposition conduct or
proceedings. The administrative law
judge may then limit the scope or man-
ner of the taking of the deposition.

(e) The officer shall certify the depo-
sition and promptly file it with the ad-
ministrative law judge. Documents or
true copies of documents and other
items produced for inspection during
the examination of the witness shall,
upon the request of a party, be marked
for identification and annexed to the
deposition.

(f) The party taking the deposition
shall give prompt notice of its filing to
all other parties.

§ 4.828 Use of depositions at hearing.

(a) Any part or all of a deposition so
far as admissible under § 4.835 applied
as though the witness were then
present and testifying, may be used
against any party who was present or
represented at the taking of the deposi-
tion or who had reasonable notice
thereof as follows:

(1) Any deposition may be used for
contradiction or impeachment of the
deponent as a witness.

(2) The deposition of a party, or of an
agent designated to testify on behalf of
a party, may be used by an adverse
party for any purpose.

(3) The deposition of any witness may
be used for any purpose if the party of-
fering the deposition has been unable
to procure the attendance of the wit-
ness because he is dead; or if the wit-
ness is at a greater distance than 100
miles from the place of hearing, or is
out of the United States, unless it ap-
pears that the absence of the witness
was procured by the party offering the
deposition; or if the witness is unable
to attend or testify because of age, ill-
ness, infirmity, or imprisonment; or,
upon application and notice, that such
exceptional circumstances exist as to
make it desirable, in the interest of
justice and with due regard to the im-
portance of presenting the testimony
of witnesses orally in open hearing, to
allow the deposition to be used.
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(b) If only part of a deposition is of-
fered in evidence, the remainder be-
comes subject to introduction by any
party.

(c) Objection may be made at the
hearing to receiving in evidence any
deposition or part thereof for any rea-
son which would require the exclusion
of the evidence if the witness were then
present and testifying.

§ 4.829 Interrogatories to parties.
(a) Any party may serve upon any

other party written interrogatories
after the notice of hearing has been
filed. If the party served is a corpora-
tion, partnership, association, or gov-
ernmental agency, an agent shall fur-
nish such information as is available to
the party.

(b) Each interrogatory shall be an-
swered separately and fully in writing
under oath, unless it is objected to, in
which event the objection shall be stat-
ed in lieu of an answer. The answers
are to be signed by the person making
them, and the objections signed by the
attorney or other representative mak-
ing them. Answers and objections shall
be made within 30 days after the serv-
ice of the interrogatories. The party
submitting the interrogatories may
move for an order under § 4.831 with re-
spect to any objection to or other fail-
ure to answer an interrogatory.

(c) Interrogatories shall relate to any
matter not privileged which is relevant
to the subject matter of the hearing.

§ 4.830 Production of documents and
things and entry upon land for in-
spection and other purposes.

(a) After the notice of hearing has
been filed, any party may serve on any
other party a request to produce and/or
permit the party, or someone acting on
his behalf, to inspect and copy any des-
ignated documents, phonorecords, and
other data compilations from which in-
formation can be obtained and which
are in the possession, custody, or con-
trol of the party upon whom the re-
quest is served. If necessary, trans-
lation of data compilations shall be
done by the party furnishing the infor-
mation.

(b) After the notice of hearing has
been filed, any party may serve on any
other party a request to permit entry

upon designated property in the posses-
sion or control of the party upon whom
the request is served for the purpose of
inspection, measuring, surveying or
photographing, testing, or sampling
the property or any designated object.

(c) Each request shall set forth with
reasonable particularity the items to
be inspected and shall specify a reason-
able time, place, and manner of mak-
ing the inspection and performing the
related acts.

(d) The party upon whom the request
is served shall respond within 15 days
after the service of the request. The re-
sponse shall state, with respect to each
item, that inspection and related ac-
tivities will be permitted as requested,
unless there are objections in which
case the reasons for each objection
shall be stated. The party submitting
the request may move for an order
under § 4.831 with respect to any objec-
tion to or other failure to respond.

§ 4.831 Sanctions.
(a) A party, upon reasonable notice

to other parties and all persons af-
fected thereby, may move for an order
as follows:

(1) If a deponent fails to answer a
question propounded or submitted
under § 4.827(c), or a corporation or
other entity fails to make a designa-
tion under § 4.827(b)(3), or a party fails
to answer an interrogatory submitted
under § 4.829, or if a party, under § 4.830
fails to respond that inspection will be
permitted or fails to permit inspection,
the discovering party may move for an
order compelling an answer, a designa-
tion, or inspection.

(2) An evasive or incomplete answer
is to be treated as a failure to answer.

(b) If a party or an agent designated
to testify fails to obey an order to per-
mit discovery, the administrative law
judge may make such orders as are
just, including:

(1) That the matters regarding which
the order was made or any other des-
ignated facts shall be established in ac-
cordance with the claim of the party
obtaining the order;

(2) Refusing to allow the disobedient
party to support or oppose designated
claims or defenses, or prohibiting him
from introducing designated matters in
evidence.
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(c) If a party or an agent designated
to testify fails after proper service (1)
to appear for his deposition, (2) to serve
answers or objections to interrog-
atories submitted under § 4.829 or (3) to
serve a written response to a request
for inspection, submitted under § 4.830,
the administrative law judge on mo-
tion may make such orders as are just,
including those authorized under para-
graphs (b) (1) and (2) of this section.

§ 4.832 Consultation and advice.

(a) The administrative law judge
shall not consult any person, or party,
on any fact in issue or on the merits of
the matter before him unless upon no-
tice and opportunity for all parties to
participate.

(b) No employee or agent of the Fed-
eral Government engaged in the inves-
tigation and prosecution of a proceed-
ing governed by these rules shall par-
ticipate or advise in the rendering of
any recommended or final decision, ex-
cept as witness or counsel in the pro-
ceeding.

[38 FR 21162, Aug. 6, 1973, as amended at 50
FR 43706, Oct. 29, 1985]

PREHEARING

§ 4.833 Prehearing conferences.

(a) Within 15 days after the answer
has been filed, the administrative law
judge will establish a prehearing con-
ference date for all parties including
persons or organizations whose peti-
tion requesting party status has not
been ruled upon. Written notice of the
prehearing conference shall be sent by
the administrative law judge.

(b) At the prehearing conference the
following matters, among others, shall
be considered: (1) Simplification and
delineation of the issues to be heard;
(2) stipulations; (3) limitation of num-
ber of witnesses; and exchange of wit-
ness lists; (4) procedure applicable to
the proceeding; (5) offers of settlement;
and (6) scheduling of the dates for ex-
change of exhibits. Additional prehear-
ing conferences may be scheduled at
the discretion of the administrative
law judge, upon his own motion or the
motion of a party.

HEARING

§ 4.834 Purpose.

(a) The hearing is directed primarily
to receiving factual evidence and ex-
pert opinion testimony related to the
issues in the proceeding. A hearing will
be held only in cases where issues of
fact must be resolved in order to deter-
mine whether the applicant or recipi-
ent has failed to comply with one or
more applicable requirements of title
VI of the Civil Rights Act of 1964 (sec.
602, 42 U.S.C. 2000d–1) and part 17 of this
title. However, this shall not prevent
the parties from entering into a stipu-
lation of the facts.

(b) If all facts are stipulated, the pro-
ceedings shall go to conclusion in ac-
cordance with part 17 of this title and
the rules in this subpart.

(c) In any case where it appears from
the answer of the applicant or recipient
to the notice of hearing or notice of op-
portunity to request a hearing, from
his failure timely to answer, or from
his admissions or stipulations in the
record that there are no matters of ma-
terial fact in dispute, the administra-
tive law judge may enter an order so
finding, vacating the hearing date if
one has been set, and fixing the time
for the submission of evidence by the
Government for the record. Thereafter,
the proceedings shall go to conclusion
in accordance with part 17 of this title
and the rules in this subpart. An appeal
from such order may be allowed in ac-
cordance with the rules for interlocu-
tory appeal in § 4.823.

§ 4.835 Evidence.

Formal rules of evidence will not
apply to the proceeding. Irrelevant, im-
material, unreliable, and unduly rep-
etitious evidence will be excluded from
the record of a hearing. Hearsay evi-
dence shall not be inadmissible as such.

§ 4.836 Official notice.

Whenever a party offers a public doc-
ument, or part thereof, in evidence,
and such document, or part thereof,
has been shown by the offeror to be
reasonably available to the public,
such document need not be produced or
marked for identification, but may be
offered for official notice as a public
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document item by specifying the docu-
ment or relevant part thereof. Official
notice may also be taken of other mat-
ters, at the discretion of the adminis-
trative law judge.

§ 4.837 Testimony.
Testimony shall be given under oath

by witnesses at the hearing. A witness
shall be available for cross-examina-
tion, and, at the discretion of the ad-
ministrative law judge, may be cross-
examined without regard to the scope
of direct examination as to any matter
which is material to the proceeding.

§ 4.838 Objections.
Objections to evidence shall be time-

ly, and the party making them shall
briefly state the ground relied upon.

§ 4.839 Exceptions.
Exceptions to rulings of the adminis-

trative law judge are unnecessary. It is
sufficient that a party, at the time the
ruling of the administrative law judge
is sought, makes known the action
which he desires the administrative
law judge to take, or his objection to
an action taken, and his ground there-
for.

§ 4.840 Offer of proof.
An offer of proof made in connection

with an objection taken to any ruling
of the administrative law judge exclud-
ing proffered oral testimony shall con-
sist of a statement of the substance of
the evidence which counsel contends
would be adduced by such testimony. If
the excluded evidence consists of evi-
dence in written form or consists of
reference to documents, a copy of such
evidence shall be marked for identifica-
tion and shall accompany the record as
the offer of proof.

§ 4.841 Official transcript.
An official reporter will be des-

ignated for all hearings. The official
transcripts of testimony and argument
taken, together with any exhibits,
briefs, or memoranda of law filed
therewith, shall be filed with the ad-
ministrative law judge. Transcripts
may be obtained by the parties and the
public from the official reporter at
rates not to exceed the applicable rates
fixed by the contract with the reporter.

Upon notice to all parties, the adminis-
trative law judge may authorize such
corrections to the transcript as are
necessary to accurately reflect the tes-
timony.

POSTHEARING PROCEDURES

§ 4.842 Proposed findings of fact and
conclusions of law.

Within 30 days after the close of the
hearing each party may file, or the ad-
ministrative law judge may request,
proposed findings of fact and conclu-
sions of law together with supporting
briefs. Such proposals and briefs shall
be served on all parties and amici.
Reply briefs may be submitted within
15 days after receipt of the initial pro-
posals and briefs. Reply briefs should
be filed and served on all parties and
amici.

§ 4.843 Record for decision.

The administrative law judge will
make his decision upon the basis of the
record before him. The transcript of
testimony, exhibits, and all papers,
documents, and requests filed in the
proceedings, shall constitute the record
for decision and may be inspected and
copied.

§ 4.844 Notification of right to file ex-
ceptions.

The provisions of § 17.9 of this title
govern the making of decisions by ad-
ministrative law judges, the Director,
Office of Hearings and Appeals, and the
Secretary. An administrative law judge
shall, in any initial decision made by
him, specifically inform the applicant
or recipient of his right under § 17.9 of
this title to file exceptions with the Di-
rector, Office of Hearings and Appeals.
In instances in which the record is cer-
tified to the Director, Office of Hear-
ings and Appeals, or he reviews the de-
cision of an administrative law judge,
he shall give the applicant or recipient
a notice of certification or notice of re-
view which specifically informs the ap-
plicant or recipient that, within a stat-
ed period, which shall not be less than
30 days after service of the notice, he
may file briefs or other written state-
ments of his contentions.
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§ 4.845 Final review by Secretary.
Paragraph (f) of § 17.9 of this title re-

quires that any final decision of an ad-
ministrative law judge or of the Direc-
tor, Office of Hearings and Appeals,
which provides for the suspension or
termination of, or the refusal to grant
or continue Federal financial assist-
ance, or the imposition of any other
sanction available under part 17 of this
title or the Act, shall be transmitted to
the Secretary. The applicant or recipi-
ent shall have 20 days following service
upon him of such notice to submit to
the Secretary exceptions to the deci-
sion and supporting briefs or memo-
randa suggesting remission or mitiga-
tion of the sanctions proposed. The Di-
rector shall have 10 days after the fil-
ing of the exceptions and briefs in
which to reply.

Subparts J–K [Reserved]

Subpart L—Special Rules Applica-
ble to Surface Coal Mining
Hearings and Appeals

AUTHORITY: 30 U.S.C. 1256, 1260, 1261, 1264,
1268, 1271, 1272, 1275, 1293; 5 U.S.C. 301.

SOURCE: 43 FR 34386, Aug. 3, 1978, unless
otherwise noted.

GENERAL PROVISIONS

§ 4.1100 Definitions.
As used in the regulations in this

subpart, the term—
(a) Act means the Surface Mining

Control and Reclamation Act of 1977, 91
Stat. 445 et seq., 30 U.S.C. 1201 et seq..

(b) Administrative law judge means an
administrative law judge in the Hear-
ings Division of the Office of Hearings
and Appeals appointed under 5 U.S.C.
3105 (1970).

(c) Board means the Board of Land
Appeals in the Office of Hearings and
Appeals.

(d) OHA means the Office of Hearings
and Appeals, Department of the Inte-
rior.

(e) OSM means the Office of Surface
Mining Reclamation and Enforcement,
Department of the Interior.

[43 FR 34386, Aug. 3, 1978, as amended at 49
FR 7565, Mar. 1, 1984; 59 FR 1488, Jan. 11, 1994]

§ 4.1101 Jurisdiction of the Board.
(a) The jurisdiction of the Board, as

set forth in 43 CFR 4.1(4), and subject
to 43 CFR 4.21(c) and 4.5, includes the
authority to exercise the final deci-
sionmaking power of the Secretary
under the act pertaining to—

(1) Applications for review of deci-
sions by OSM regarding determinations
concerning permits for surface coal
mining operations pursuant to section
514 of the act;

(2) Petitions for review of proposed
assessments of civil penalties issued by
OSM pursuant to section 518 of the act;

(3) Applications for review of notices
of violation and orders of cessation or
modifications, vacations, or termi-
nations thereof, issued pursuant to sec-
tion 521(a)(2) or section 521(a)(3) of the
act;

(4) Proceedings for suspension or rev-
ocation of permits pursuant to section
521(a)(4) of the act;

(5) Applications for review of alleged
discriminatory acts filed pursuant to
section 703 of the act;

(6) Applications for temporary relief;
(7) Petitions for award of costs and

expenses under section 525(e) of the act;
(8) Appeals from orders or decisions

of administrative law judges; and
(9) All other appeals and review pro-

cedures under the act which are per-
mitted by these regulations.

(b) In performing its functions under
paragraph (a) of this section, the Board
is authorized to—

(1) Order hearings; and
(2) Issue orders to secure the just and

prompt determination of all proceed-
ings.

§ 4.1102 Construction.
These rules shall be construed to

achieve the just, timely, and inexpen-
sive determination of all proceedings
consistent with adequate consideration
of the issues involved.

§ 4.1103 Eligibility to practice.
(a) An administrative law judge or

the Board may determine the eligi-
bility of persons to practice before
OHA in any proceeding under the act
pursuant to 43 CFR part 1.

(b) If an administrative law judge or
the Board determines that any person
is not qualified to practice before OHA,
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the administrative law judge or the
Board shall disqualify the person and
report the disqualification to the Di-
rector of OHA.

(c) Upon receipt of a report under
paragraph (b) of this section, the Direc-
tor of OHA may request the Solicitor
to initiate a disciplinary proceeding
under 43 CFR 1.6.

§ 4.1104 General rules relating to pro-
cedure and practice.

Proceedings in OHA under the act are
subject to the general rules relating to
procedures and practice in subpart B of
this part.

§ 4.1105 Parties.
(a) All persons indicated in the act as

parties to administrative review pro-
ceedings under the act shall be consid-
ered statutory parties. Such statutory
parties include—

(1) In a civil penalty proceeding
under § 4.1150, OSM, as represented by
the Office of the Solicitor, Department
of the Interior, and any person against
whom a proposed assessment is made
who files a petition;

(2) In a review proceeding under
§§ 4.1160 through 4.1171, 4.1180 through
4.1187, 4.1300 through 4.1309, 4.1350
through 4.1356, 4.1360 through 4.1369,
4.1370 through 4.1377, 4.1380 through
4.1387 or 4.1390 through 4.1394 of this
part, OSM, as represented by the Office
of the Solicitor, Department of the In-
terior, and—

(i) If an applicant, operator, or per-
mittee files an application or request
for review, the applicant, operator, or
permittee; and

(ii) If any other person having an in-
terest which is or may be adversely af-
fected files an application or request
for review, the applicant, operator, or
permittee and the person filing such
application or request;

(3) In a proceeding to suspend or re-
voke a permit under § 4.1190 et seq.
OSM, as represented by the Office of
the Solicitor, Department of the Inte-
rior, and the permittee who is ordered
to show cause why the permit should
not be suspended or revoked; and

(4) In a discriminatory discharge pro-
ceeding under § 4.1200 et seq. OSM, as
represented by the Office of the Solici-
tor, Department of the Interior, any

employee or any authorized representa-
tive of employees who files an applica-
tion for review, and the alleged dis-
criminating party, except where the
applicant files a request for the sched-
uling of a hearing under § 4.1201(c) only
such applicant and the alleged dis-
criminating party.

(5) In an appeal to the Board in ac-
cordance with 43 CFR 4.1280 through
4.1286 from a determination of the Di-
rector of OSM or his or her designee
under 30 CFR 842.15(d) or a determina-
tion of an authorized representative
under 30 CFR 843.12(i), the permittee of
the operation that is the subject of the
determination and any person whose
interests may be adversely affected by
the outcome on appeal and who partici-
pated before OSM. A person who wishes
his or her identity kept confidential
under 30 CFR 842.12(b) is responsible for
maintaining that confidentiality when
serving documents in accordance with
§ 4.1109.

(b) Any other person claiming a right
to participate as a party may seek
leave to intervene in a proceeding by
filing a petition to do so pursuant to
§ 4.1110.

(c) If any person has a right to par-
ticipate as a full party in a proceeding
under the act and fails to exercise that
right by participating in each stage of
the proceeding, that person may be-
come a participant with the rights of a
party by order of an administrative law
judge or the Board.

[43 FR 34386, Aug. 3, 1978, as amended at 56
FR 2142, Jan. 22, 1991; 59 FR 1488, Jan. 11,
1994; 59 FR 54362, Oct. 28, 1994]

§ 4.1106 Hearing sites.

Unless the act requires otherwise,
hearings shall be held in a location es-
tablished by the administrative law
judge; however, the administrative law
judge shall give due regard to the con-
venience of the parties or their rep-
resentatives and witnessess.

§ 4.1107 Filing of documents.

(a) Any initial pleadings in a proceed-
ing to be conducted or being conducted
by an administrative law judge under
these rules shall be filed, by hand or by
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mail, with the Hearings Division, Of-
fice of Hearings and Appeals, Depart-
ment of the Interior, 4015 Wilson Boule-
vard, Arlington, Va. 22203.

(b) Where a proceeding has been as-
signed to an administrative law judge,
the parties will be notified by the Chief
Administrative Law Judge of the name
and address of the administrative law
judge assigned to the case and there-
after all further documents shall be
filed with the Administrative Law
Judge, Office of Hearings and Appeals,
at the address designated in the notice.

(c) Any notice of appeal, petition for
review or other documents in a pro-
ceeding to be conducted or being con-
ducted by the Board shall be filed, by
hand or by mail, with the Board of
Land Appeals, Office of Hearings and
Appeals, 4015 Wilson Boulevard, Arling-
ton, Va. 22203.

(d) Any person filing initial pleadings
with the Hearings Division or a notice
of appeal with the Board shall furnish
an original and one copy. Any person
filing other documents with OHA shall
furnish only an original.

(e) Any person who has initiated a
proceeding under these rules before the
Hearings Division or filed a notice of
appeal with the Board shall file proof
of service with the same in the form of
a return receipt where service is by
registered or certified mail, or an ac-
knowledgement by the party served or
a verified return where service is made
personally. A certificate of service
shall accompany all other documents
filed by a party in any proceeding.

(f) The effective filing date for docu-
ments initiating proceedings before the
Hearings Division, OHA, Arlington,
VA, shall be the date of receipt in that
office, if filed by hand, or the date such
document is postmarked, if filed by
mail.

(g) The effective filing date for a no-
tice of appeal or a petition for discre-
tionary review filed with the Board
shall be the date of mailing or the date
of personal delivery, except the effec-
tive filing date for a notice of appeal
from a decision in an expedited review
of a cessation order proceeding or from
a decision in a suspension or revoca-
tion proceeding shall be the date of re-
ceipt of the document by the Board.
The burden of establishing the date of

mailing shall be on the person filing
the document.

(h) The effective filing date for all
other documents filed with an adminis-
trative law judge or with the Board
shall be the date of mailing or personal
delivery. The burden of establishing
the date of mailing shall be on the per-
son filing the document.

[43 FR 34386, Aug. 3, 1978, as amended at 45
FR 50753, July 31, 1980; 46 FR 6942, Jan. 22,
1981; 49 FR 7565, Mar. 1, 1984]

§ 4.1108 Form of documents.

(a) Any document filed with OHA in
any proceeding brought under the act
shall be captioned with—

(1) The names of the parties;
(2) The name of the mine to which

the document relates; and
(3) If review is being sought under

section 525 of the act, identification by
number of any notice or order sought
to be reviewed.

(b) After a docket number has been
assigned to the proceeding by OHA, the
caption shall contain such docket num-
ber.

(c) The caption may include other in-
formation appropriate for identifica-
tion of the proceeding, including the
permit number or OSM identification
number.

(d) Each document shall contain a
title that identifies the contents of the
document following the caption.

(e) The original of any document
filed with OHA shall be signed by the
person submitting the document or by
that person’s attorney.

(f) The address and telephone number
of the person filing the document or
that person’s attorney shall appear be-
neath the signature.

§ 4.1109 Service.

(a)(1) Any party initiating a proceed-
ing in OHA under the Act shall, on the
date of filing, simultaneously serve
copies of the initiating documents on
the officer in the Office of the Solici-
tor, U.S. Department of the Interior,
representing OSMRE in the state in
which the mining operation at issue is
located, and on any other statutory
parties specified under § 4.1105 of this
part.
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(2) The jurisdictions, addresses, and
telephone numbers of the applicable of-
ficers of the Office of the Solicitor to
be served under paragraph (a)(1) of this
section are:

(i) For mining operations in Ala-
bama, Arkansas, Georgia, Illinois, Indi-
ana, Iowa, Kansas, Kentucky, Louisi-
ana, Mississippi, Missouri, North Caro-
lina, Oklahoma, Tennessee, Texas, and
Virginia: Field Solicitor, U.S. Depart-
ment of the Interior, 530 S. Gay Street,
Room 308, Knoxville, Tennessee 37902;
Telephone: (615) 545–4294; FAX: (615)
545–4314.

(ii) For mining operations in Mary-
land, Massachusetts, Michigan, Ohio,
Pennsylvania, Rhode Island, and West
Virginia: Field Solicitor, U.S. Depart-
ment of the Interior, Ten Parkway
Center, Room 385, Pittsburgh, Penn-
sylvania 15220; Telephone: (412) 937–
4000; FAX: (412) 937–4003.

(iii) For mining operations in Colo-
rado, Montana, North Dakota, South
Dakota, and Wyoming, including min-
ing operations located on Indian lands
within those States: Regional Solici-
tor, Rocky Mountain Region, U.S. De-
partment of the Interior, 755 Parfet
Street, Suite 151, Lakewood, CO 80215;
Telephone: (303) 231–5350; FAX: (303)
231–5360.

(iv) For mining operations in Ari-
zona, California, and New Mexico, in-
cluding mining operations located on
Indian lands within those States except
for the challenge of permitting deci-
sions affecting mining operations lo-
cated on Indian lands in those states:
Regional Solicitor, Southwest Region,
U.S. Department of the Interior, 2400
Louisiana Blvd. N.E., Building One,
Suite 200, Albuquerque, NM 87110–4316;
Telephone: (505) 883–6700; FAX: (505)
883–6711.

(v) For the challenge of permitting
decisions affecting mining operations
located on Indian lands within Arizona,
California, and New Mexico: Regional
Solicitor, Rocky Mountain Region,
U.S. Department of the Interior, 755
Parfet Street, Suite 151, Lakewood, CO
80215; Telephone: (303) 231–5350; FAX:
(303) 231–5360.

(vi) For mining operations in Alaska,
Idaho, Oregon, Utah, and Washington,
except for the challenge of permitting
decisions affecting mining operations

in Washington: Field Solicitor, U.S.
Department of the Interior, 6201 Fed-
eral Building, 125 South State Street,
Salt Lake City, UT 84138–1180; Tele-
phone: (801) 524–5677; FAX: (801) 524–
4506.

(vii) For the challenge of permitting
decisions affecting mining operations
in Washington: Regional Solicitor,
Rocky Mountain Region, U.S. Depart-
ment of the Interior, 755 Parfet Street,
Suite 151, Lakewood, CO 80215; Tele-
phone: (303) 231–5350; FAX: (303) 231–
5360.

(3) Any party or other person who
subsequently files any other document
with OHA in the proceeding shall si-
multaneously serve copies of that doc-
ument on all other parties and persons
participating in the proceeding.

(b) Copies of documents by which any
proceeding is initiated shall be served
on all statutory parties personally or
by registered or certified mail, return
receipt requested. All subsequent docu-
ments shall be served personally or by
first class mail.

(c) Service of copies of all documents
is complete at the time of personal
service or, if service is made by mail,
upon receipt.

(d) Whenever an attorney has entered
an appearance for a party in a proceed-
ing before an administrative law judge
or the Board, service thereafter shall
be made upon the attorney.

[43 FR 34386, Aug. 3, 1978, as amended at 45
FR 50753, July 31, 1980; 52 FR 39526, Oct. 22,
1987; 56 FR 2142, Jan. 22, 1991; 56 FR 5061, Feb.
7, 1991; 59 FR 1488, Jan. 11, 1994; 59 FR 42774,
Aug. 19, 1994; 60 FR 58243, Nov. 27, 1995; 61 FR
40348, Aug. 2, 1996]

§ 4.1110 Intervention.

(a) Any person, including a State, or
OSM may petition for leave to inter-
vene at any stage of a proceeding in
OHA under the act.

(b) A petitioner for leave to intervene
shall incorporate in the petition a
statement setting forth the interest of
the petitioner and, where required, a
showing of why his interest is or may
be adversely affected.

(c) The administrative law judge or
the Board shall grant intervention
where the petitioner—
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(1) Had a statutory right to initiate
the proceeding in which he wishes to
intervene; or

(2) Has an interest which is or may be
adversely affected by the outcome of
the proceeding.

(d) If neither paragraph (c)(1) nor
(c)(2) of this section apply, the admin-
istrative law judge or the Board shall
consider the following in determining
whether intervention is appropriate—

(1) The nature of the issues;
(2) The adequacy of representation of

petitioner’s interest which is provided
by the existing parties to the proceed-
ing;

(3) The ability of the petitioner to
present relevant evidence and argu-
ment; and

(4) The effect of intervention on the
agency’s implementation of its statu-
tory mandate.

(e) Any person, including a State, or
OSM granted leave to intervene in a
proceeding may participate in such
proceeding as a full party or, if desired,
in a capacity less than that of a full
party. If an intervenor wishes to par-
ticipate in a limited capacity, the ex-
tent and the terms of the participation
shall be in the discretion of the admin-
istrative law judge or the Board.

§ 4.1111 Voluntary dismissal.
Any party who initiated a proceeding

before OHA may seek to withdraw by
moving to dismiss at any stage of a
proceeding and the administrative law
judge or the Board may grant such a
motion.

§ 4.1112 Motions.
(a) Except for oral motions made in

proceedings on the record, or where the
administrative law judge otherwise di-
rects, each motion shall—

(1) Be in writing; and
(2) Contain a concise statement of

supporting grounds.
(b) Unless the administrative law

judge or the Board orders otherwise,
any party to a proceeding in which a
motion is filed under paragraph (a) of
this section shall have 15 days from
service of the motion to file a state-
ment in response.

(c) Failure to make a timely motion
or to file a statement in response may
be construed as a waiver of objection.

(d) An administrative law judge or
the Board shall rule on all motions as
expeditiously as possible.

§ 4.1113 Consolidation of proceedings.
When proceedings involving a com-

mon question of law or fact are pending
before an administrative law judge or
the Board, such proceedings are subject
to consolidation pursuant to a motion
by a party or at the initiative of an ad-
ministrative law judge or the Board.

§ 4.1114 Advancement of proceedings.
(a) Except in expedited review pro-

ceedings under § 4.1180, or in temporary
relief proceedings under § 4.1266, at any
time after commencement of a pro-
ceeding, any party may move to ad-
vance the scheduling of a proceeding.

(b) Except as otherwise directed by
the administrative law judge or the
Board, any party filing a motion under
this section shall—

(1) Make the motion in writing;
(2) Describe the exigent cir-

cumstances justifying advancement;
(3) Describe the irreparable harm

that would result if the motion is not
granted; and

(4) Incorporate in the motion affida-
vits to support any representations of
fact.

(c) Service of a motion under this
section shall be accomplished by per-
sonal delivery or by telephonic or tele-
graphic communication followed by
mail. Service is complete upon mail-
ing.

(d) Unless otherwise directed by the
administrative law judge or the Board,
all parties to the proceeding in which
the motion is filed shall have 10 days
from the date of service of the motion
to file a statement in response to the
motion.

(e) Following the timely receipt by
the administrative law judge of state-
ments in response to the motion, the
administrative law judge may schedule
a hearing regarding the motion. If the
motion is granted, the administrative
law judge may advance pleading sched-
ules, prehearing conferences, and the
hearing, as deemed appropriate: Pro-
vided, A hearing on the merits shall not
be scheduled with less than 5 working
days notice to the parties, unless all
parties consent to an earlier hearing.
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(f) If the motion is granted, the
Board may, if it deems such action to
be appropriate, advance the appeal on
its calendar and order such other ad-
vancement as may be appropriate, in-
cluding an abbreviated schedule for
briefing or oral argument.

§ 4.1115 Waiver of right to hearing.
Any person entitled to a hearing be-

fore an administrative law judge under
the act may waive such right in writ-
ing. Where parties are directed by any
rule in these regulations to file a re-
sponsive pleading on or before a speci-
fied time, any party who fails to file
such responsive pleading by the time
specified, may be deemed to have
waived his right to a hearing. Unless
all parties to a proceeding who are en-
titled to a hearing waive, or are
deemed to have waived such right, a
hearing will be held.

§ 4.1116 Status of notices of violation
and orders of cessation pending re-
view by the Office of Hearings and
Appeals.

Except where temporary relief is
granted pursuant to section 525(c) or
section 526(c) of the act, notices of vio-
lation and orders of cessation issued
under the act shall remain in effect
during the pendency of review before
an administrative law judge or the
Board.

EVIDENTIARY HEARINGS

§ 4.1120 Presiding officers.
An adminstrative law judge in the

Office of Hearings and Appeals shall
preside over any hearing required by
the act to be conducted pursuant to 5
U.S.C. 554 (1970).

§ 4.1121 Powers of administrative law
judges.

(a) Under the regulations of this part,
an administrative law judge may—

(1) Administer oaths and affirma-
tions;

(2) Issue subpoenas;
(3) Issue appropriate orders relating

to discovery;
(4) Rule on procedural requests or

similar matters;
(5) Hold conferences for settlement or

simplification of the issues;

(6) Regulate the course of the hear-
ing;

(7) Rule on offers of proof and receive
relevant evidence;

(8) Take other actions authorized by
this part, by 5 U.S.C. 556 (1970), or by
the act; and

(9) Make or recommend decisions in
accordance with 5 U.S.C. 557 (1970).

(b) An administrative law judge may
order a prehearing conference—

(1) To simplify and clarify issues;
(2) To receive stipulations and admis-

sions;
(3) To explore the possibility of

agreement disposing of any or all of
the issues in dispute; and

(4) For such other purposes as may be
appropriate.

(c) Except as otherwise provided in
these regulations, the jurisdiction of
an administrative law judge shall ter-
minate upon—

(1) The filing of a notice of appeal
from an initial decision or other order
dispositive of the proceeding;

(2) The issuance of an order of the
Board granting a petition for review; or

(3) The expiration of the time period
within which a petition for review or
an appeal to the Board may be filed.

§ 4.1122 Conduct of administrative law
judges.

Administrative law judges shall ad-
here to the ‘‘Code of Judicial Conduct.’’

§ 4.1123 Notice of hearing.
(a) An administrative law judge shall

give notice to the parties of the time,
place and nature of any hearing.

(b) Except for expedited review pro-
ceedings and temporary relief proceed-
ings where time is of the essence, no-
tice given under this section shall be in
writing.

(c) In an expedited proceeding when
there is only opportunity to give oral
notice, the administrative law judge
shall enter that fact contempora-
neously on the record by a signed and
dated memorandum describing the no-
tice given.

§ 4.1124 Certification of interlocutory
ruling.

Upon motion or upon the initiative of
an administrative law judge, the judge
may certify to the Board a ruling
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which does not finally dispose of the
case if the ruling presents a controling
question of law and an immediate ap-
peal would materially advance ulti-
mate disposition by the judge.

§ 4.1125 Summary decision.
(a) At any time after a proceeding

has begun, a party may move for sum-
mary decision of the whole or part of a
case.

(b) The moving party under this sec-
tion shall verify any allegations of fact
with supporting affidavits, unless the
moving party is relying upon deposi-
tions, answers to interrogatories, ad-
missions, or documents produced upon
request to verify such allegations.

(c) An administrative law judge may
grant a motion under this section if
the record, including the pleadings,
depositions, answers to interrogatories,
admissions, and affidavits, shows
that—

(1) There is no disputed issue as to
any material fact; and

(2) The moving party is entitled to
summary decision as a matter of law.

(d) If a motion for summary decision
is not granted for the entire case or for
all the relief requested and an evi-
dentiary hearing is necessary, the ad-
ministrative law judge shall, if prac-
ticable, and upon examination of all
relevant documents and evidence be-
fore him, ascertain what material facts
are actually and in good faith con-
troverted. He shall thereupon, issue an
order specifying the facts that appear
without substantial controversy and
direct such further proceedings as
deemed appropriate.

§ 4.1126 Proposed findings of fact and
conclusions of law.

The administrative law judge shall
allow the parties to a proceeding an op-
portunity to submit proposed findings
of fact and conclusions of law together
with a supporting brief at a time des-
ignated by the administrative law
judge.

§ 4.1127 Initial orders and decisions.
An initial order or decision disposing

of a case shall incorporate—
(a) Findings of fact and conclusions

of law and the basis and reasons there-
fore on all the material issues of fact,

law, and discretion presented on the
record; and

(b) An order granting or denying re-
lief.

§ 4.1128 Effect of initial order or deci-
sion.

An initial order or decision shall be-
come final if that order or decision is
not timely appealed to the Board under
§ 4.1270 or § 4.1271.

§ 4.1129 Certification of record.

Except in expedited review proceed-
ings under § 4.1180, within 5 days after
an initial decision has been rendered,
the administrative law judge shall cer-
tify the official record of the proceed-
ings, including all exhibits, and trans-
mit the official record for filing in the
Hearings Division, Office of Hearings
and Appeals, Arlington, Va.

DISCOVERY

§ 4.1130 Discovery methods.

Parties may obtain discovery by one
or more of the following methods—

(a) Depositions upon oral examina-
tion or upon written interrogatories;

(b) Written interrogatories;
(c) Production of documents or

things or permission to enter upon land
or other property, for inspection and
other purposes; and

(d) Requests for admission.

§ 4.1131 Time for discovery.

Following the initiation of a proceed-
ing, the parties may initiate discovery
at any time as long as it does not
interfere with the conduct of the hear-
ing.

§ 4.1132 Scope of discovery.

(a) Unless otherwise limited by order
of the administrative law judge in ac-
cordance with these rules, the parties
may obtain discovery regarding any
matter, not privileged, which is rel-
evant to the subject matter involved in
the proceeding, including the exist-
ence, description, nature, custody, con-
dition, and location of any books, docu-
ments, or other tangible things and the
identity and location of persons having
knowledge of any discoverable matter.
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(b) It is not ground for objection that
information sought will not be admissi-
ble at the hearing if the information
sought appears reasonably calculated
to lead to the discovery of admissible
evidence.

(c) A party may obtain discovery of
documents and tangible things other-
wise discoverable under paragraph (a)
of this section and prepared in antici-
pation of or for the hearing by or for
another party’s representative (includ-
ing his attorney, consultant, surety,
indemnitor, insurer, or agent) only
upon a showing that the party seeking
discovery has substantial need of the
materials in the preparation of his case
and that he is unable without undue
hardship to obtain the substantial
equivalent of the materials by other
means. In ordering discovery of such
materials when the required showing
has been made, the administrative law
judge shall protect against disclosure
of the mental impressions, conclusions,
opinions, or legal theories of an attor-
ney or other representative of a party
concerning the proceeding.

(d) Upon motion by a party or the
person from whom discovery is sought,
and for good cause shown, the adminis-
trative law judge may make any order
which justice requires to protect a
party or person from annoyance, em-
barrassment, oppression, or undue bur-
den or expense, including one or more
of the following—

(1) The discovery not be had;
(2) The discovery may be had only on

specified terms and conditions, includ-
ing a designation of the time or place;

(3) The discovery may be had only by
a method of discovery other than that
selected by the party seeking discov-
ery;

(4) Certain matters not relevant may
not be inquired into, or that the scope
of discovery be limited to certain mat-
ters;

(5) Discovery be conducted with no
one present except persons designated
by the administrative law judge; or

(6) A trade secret or other confiden-
tial research, development or commer-
cial information may not be disclosed
or be disclosed only in a designated
way.

§ 4.1133 Sequence and timing of dis-
covery.

Unless the administrative law judge
upon motion, for the convenience of
parties and witnesses and in the inter-
ests of justice, orders otherwise, meth-
ods of discovery may be used in any se-
quence and the fact that a party is con-
ducting discovery, whether by deposi-
tion or otherwise, shall not operate to
delay any other party’s discovery.

§ 4.1134 Supplementation of responses.
A party who has responded to a re-

quest for discovery with a response
that was complete when made is under
no duty to supplement his response to
include information thereafter ac-
quired, except as follows—

(a) A party is under a duty to supple-
ment timely his response with respect
to any question directly addressed to—

(1) The identity and location of per-
sons having knowledge of discoverable
matters; and

(2) The identity of each person ex-
pected to be called as an expert witness
at the hearing, the subject matter on
which he is expected to testify and the
substance of his testimony.

(b) A party is under a duty to amend
timely a prior response if he later ob-
tains information upon the basis of
which—

(1) He knows the response was incor-
rect when made; or

(2) He knows that the response
though correct when made is no longer
true and the circumstances are such
that a failure to amend the response is
in substance a knowing concealment.

(c) A duty to supplement responses
may be imposed by order of the admin-
istrative law judge or agreement of the
parties.

§ 4.1135 Motion to compel discovery.
(a) If a deponent fails to answer a

question propounded, or a party upon
whom a request is made pursuant to
§ 4.1140, or a party upon whom answers
to interrogatories are served fails to
adequately respond or objects to the
request, or any part thereof, or fails to
permit inspection as requested, the dis-
covering party may move the adminis-
trative law judge for an order compel-
ling a response or inspection in accord-
ance with the request.
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(b) The motion shall set forth—
(1) The nature of the questions or re-

quest;
(2) The response or objection of the

party upon whom the request was
served; and

(3) Arguments in support of the mo-
tion.

(c) For purposes of this section, an
evasive answer or incomplete answer or
response shall be treated as a failure to
answer or respond.

(d) In ruling on a motion made pursu-
ant to this section, the administrative
law judge may make such a protective
order as he is authorized to make on a
motion made pursuant to § 4.1132(d).

§ 4.1136 Failure to comply with orders
compelling discovery.

If a party or an officer, director, or
other agent of a party fails to obey an
order to provide or permit discovery,
the administrative law judge before
whom the action is pending may make
such orders in regard to the failure as
are just, including but not limited to
the following—

(a) An order that the matters sought
to be discovered or any other des-
ignated facts shall be taken to be es-
tablished for the purposes of the action
in accordance with the claim of the
party obtaining the order;

(b) An order refusing to allow the dis-
obedient party to support or oppose
designated claims or defenses, or pro-
hibiting him from introducing des-
ignated matters into evidence; or

(c) An order striking out pleadings or
parts thereof, or staying further pro-
ceedings until the order is obeyed, or
dismissing the action or proceeding or
any part thereof, or rendering a judg-
ment by default against the disobe-
dient party.

§ 4.1137 Depositions upon oral exam-
ination or upon written questions.

(a) Any party desiring to take the
testimony of any other party or other
person by deposition upon oral exam-
ination or written questions shall,
without leave of the administrative
law judge, give reasonable notice in
writing to every other party, to the
person to be examined and to the ad-
ministrative law judge of—

(1) The proposed time and place of
taking the deposition;

(2) The name and address of each per-
son to be examined, if known, or if the
name is not known, a general descrip-
tion sufficient to identify him or the
particular group or class to which he
belongs;

(3) The matter upon which each per-
son will be examined; and

(4) The name or descriptive title and
address of the officer before whom the
deposition is to be taken.

(b) A deposition may be taken before
any officer authorized to administer
oaths by the laws of the United States
or of the place where the examination
is held.

(c) The actual taking of the deposi-
tion shall proceed as follows—

(1) The deposition shall be on the
record;

(2) The officer before whom the depo-
sition is to be taken shall put the wit-
ness on oath or affirmation;

(3) Examination and cross-examina-
tion shall proceed as at a hearing;

(4) All objections made at the time of
the examination shall be noted by the
officer upon the deposition;

(5) The officer shall not rule on objec-
tions to the evidence, but evidence ob-
jected to shall be taken subject to the
objections.

(d) When the testimony is fully tran-
scribed, the deposition shall be submit-
ted to the deponent for examination
and signature, unless examination and
signature is waived by the deponent.
The officer shall certify the deposition
or, if the deposition is not signed by
the deponent, shall certify the reasons
for the failure to sign.

(e) Where the deposition is to be
taken upon written questions, the
party taking the deposition shall serve
a copy of the questions, showing each
question separately and consecutively
numbered, on every other party with a
notice stating the name and address of
the person who is to answer them, and
the name, description, title, and ad-
dress of the officer before whom they
are to be taken. Within 30 days after
service, any other party may serve
cross-questions. The questions, cross-
questions, and answers shall be re-
corded and signed, and the deposition
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certified, as in the case of a deposition
on oral examination.

(f) A deposition will not become a
part of the record in the hearing unless
received in evidence. If only part of a
deposition is offered in evidence by a
party, any other party may introduce
any other parts.

(g) A deponent whose deposition is
taken and the officer taking a deposi-
tion shall be entitled to the same fees
as are paid for like services in the dis-
trict courts of the United States, to be
paid by the party at whose instance the
deposition is taken.

(h) The deponent may be accom-
panied, represented, and advised by
legal counsel.

§ 4.1138 Use of depositions.
At the hearing, any part or all of a

deposition, so far as admissible, may be
used against any party who was
present or represented at the taking of
the deposition, or who had reasonable
notice thereof, in accordance with any
of the following provisions—

(a) Any deposition may be used by
any party for the purpose of con-
tradicting or impeaching the testi-
mony of a deponent as a witness;

(b) The deposition of a party or of
anyone who at the time of taking the
deposition was an officer, director, or
managing agent or a person designated
to testify on behalf of a public or pri-
vate corporation, partnership, or asso-
ciation or governmental agency which
is a party may be used by an adverse
party for any purpose; or

(c) The deposition of a witness,
whether or not a party, may be used by
a party for any purpose if the adminis-
trative law judge finds that—

(1) The witness is dead;
(2) The witness is at a distance great-

er than 100 miles from the place of
hearing, or is outside the United
States, unless it appears that the ab-
sence of the witness was procured by
the party offering the deposition;

(3) The witness is unable to attend or
testify because of age, illness, infir-
mity, or imprisonment;

(4) The party offering the deposition
has been unable to procure the attend-
ance of the witness by subpoena; or

(5) Such exceptional circumstances
exist as to make it desirable, in the in-

terest of justice and with due regard to
the importance of presenting the testi-
mony of witnesses orally at the hear-
ing, to allow the deposition to be used.

§ 4.1139 Written interrogatories to par-
ties.

(a) Any party may serve upon any
other party written interrogatories to
be answered in writing by the party
served, or if the party served is a public
or private corporation or a partnership
or association or governmental agency,
by any officer or agent, who shall fur-
nish such information as is available to
the party. A copy of the interrog-
atories, answers, and all related plead-
ings shall be served on the administra-
tive law judge and upon all parties to
the proceeding.

(b) Each interrogatory shall be an-
swered separately and fully in writing
under oath or affirmation, unless it is
objected to, in which event the reasons
for objection shall be stated in lieu of
an answer. The answer and objections
shall be signed by the person making
them. The party upon whom the inter-
rogatories were served shall serve a
copy of the answers and objections
upon all partes to the proceeding with-
in 30 days after service of the interrog-
atories, or within such shorter or
longer period as the administrative law
judge may allow.

(c) Interrogatories may relate to any
matters which can be inquired into
under § 4.1132. An interrogatory other-
wise proper is not necessarily objec-
tionable merely because an answer to
the interrogatory involves an opinion
or contention that relates to fact or
the application of law to fact, but the
administrative law judge may order
that such an interrogatory need not be
answered until after designated discov-
ery has been completed or until a pre-
hearing conference or other later time.

§ 4.1140 Production of documents and
things and entry upon land for in-
spection and other purposes.

(a) Any party may serve on any other
party a request to—

(1) Produce and permit the party
making the request, or a person acting
on his behalf, to inspect and copy any
designated documents, or to inspect
and copy, test, or sample any tangible
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things within the scope of § 4.1132 and
which are in the possession, custody, or
control of the party upon whom the re-
quest is served; or

(2) Permit entry upon designated
land or other property in the posses-
sion or control of the party upon whom
the request is served for the purpose of
inspection and measuring, surveying,
photographing, testing, or sampling
the property (including the air, water,
and soil) or any designated object or
operation thereon, within the scope of
§ 4.1132.

(b) The request may be served on any
party without leave of the administra-
tive law judge.

(c) The request shall—
(1) Set forth the items to be in-

spected either by individual item or by
category;

(2) Describe each item or category
with reasonable particularity; and

(3) Specify a reasonable time, place,
and manner of making the inspection
and performing the related acts.

(d) The party upon whom the request
is served shall serve on the party sub-
mitting the request a written response
within 30 days after service of the re-
quest.

(e) The response shall state, with re-
spect to each item or category—

(1) That inspection and related ac-
tivities will be permitted as requested;
or

(2) That objection is made in whole
or in part, in which case the reasons
for objection shall be stated.

§ 4.1141 Admissions.

(a) A party may serve upon any other
party a written request for the admis-
sion, for purposes of the pending action
only, of the genuineness and authentic-
ity of any relevant document described
in or attached to the request, or for the
admission of the truth of any specified
relevant matter of fact.

(b) Each matter of which an admis-
sion is requested is admitted unless,
within 30 days after service of the re-
quest or such shorter or longer time as
the administrative law judge may
allow, the party to whom the request is
directed serves on the requesting
party—

(1) A sworn statement denying spe-
cifically the relevant matters of which
an admission is requested;

(2) A sworn statement setting forth
in detail the reasons why he can nei-
ther truthfully admit nor deny them;
or

(3) Written objections on the ground
that some or all of the matters in-
volved are privileged or irrelevant or
that the request is otherwise improper
in whole or in part.

(c) An answering party may not give
lack of information or knowledge as a
reason for failure to admit or deny un-
less he states that he has made reason-
able inquiry and that the information
known or readily obtainable by him is
insufficient to enable him to admit or
deny.

(d) The party who has requested the
admissions may move to determine the
sufficiency of the answers or objec-
tions. Unless the administrative law
judge determines that an objection is
justified, he shall order that an answer
be served. If the administrative law
judge determines that an answer does
not comply with the requirements of
this section, he may order either that
the matter is admitted or that an
amended answer be served. The admin-
istrative law judge may, in lieu of
these orders, determine that final dis-
position of the request be made at a
prehearing conference or at a des-
ignated time prior to hearing.

(e) Any matter admitted under this
section is conclusively established un-
less the administrative law judge on
motion permits withdrawal or amend-
ment of the admission.

(f) Any admission made by a party
under this section is for the purpose of
the pending action only and is not an
admission by him for any other pur-
pose nor may it be used against him in
any other proceeding.

PETITIONS FOR REVIEW OF PROPOSED
ASSESSMENTS OF CIVIL PENALTIES

§ 4.1150 Who may file.

Any person charged with a civil pen-
alty may file a petition for review of a
proposed assessment of that penalty
with the Hearings Division, OHA, 4015
Wilson Boulevard, Arlington, Va. 22203.
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§ 4.1151 Time for filing.
(a) A petition for review of a pro-

posed assessment of a civil penalty
must be filed within 30 days of receipt
of the proposed assessment; or

(b) If a timely request for a con-
ference has been made pursuant to 30
CFR 723.18 or 845.18, a petition for re-
view must be filed within 30 days from
service of notice by the conference offi-
cer that the conference is deemed com-
pleted.

(c) No extension of time will be
granted for filing a petition for review
of a proposed assessment of a civil pen-
alty as required by paragraph (a) or (b)
of this section. If a petition for review
is not filed within the time period pro-
vided in paragraph (a) or (b) of this sec-
tion, the appropriateness of the
amount of the penalty, and the fact of
the violation if there is no proceeding
pending under section 525 of the Act to
review the notice of violation or ces-
sation order involved, shall be deemed
admitted, the petition shall be dis-
missed, and the civil penalty assessed
shall become a final order of the Sec-
retary.

[43 FR 34386, Aug. 3, 1978, as amended at 51
FR 16321, May 2, 1986; 59 FR 1488, Jan. 11,
1994]

§ 4.1152 Contents of petition; payment
required.

(a) The petition shall include—
(1) A short and plain statement indi-

cating the reasons why either the
amount of the penalty or the fact of
the violation is being contested;

(2) If the amount of penalty is being
contested based upon a misapplication
of the civil penalty formula, a state-
ment indicating how the civil penalty
formula contained in 30 CFR part 723 or
845 was misapplied, along with a pro-
posed civil penalty utilizing the civil
penalty formula;

(3) Identification by number of all
violations being contested;

(4) The identifying number of the
cashier’s check, certified check, bank
draft, personal check, or bank money
order accompanying the petition; and

(5) A request for a hearing site.
(b) The petition shall be accompanied

by—
(1) Full payment of the proposed as-

sessment in the form of a cashier’s

check, certified check, bank draft, per-
sonal check or bank money order made
payable to—Assessment Office, OSM—
to be placed in an escrow account pend-
ing final determination of the assess-
ment; and

(2) On the face of the payment an
identification by number of the viola-
tions for which payment is being ten-
dered.

(c) As required by section 518(c) of
the act, failure to make timely pay-
ment of the proposed assessment in full
shall result in a waiver of all legal
rights to contest the violation or the
amount of the penalty.

(d) No extension of time will be
granted for full payment of the pro-
posed assessment. If payment is not
made within the time period provided
in § 4.1151 (a) or (b), the appropriateness
of the amount of the penalty, and the
fact of the violation if there is no pro-
ceeding pending under section 525 of
the Act of review the notice of viola-
tion or cessation order involved, shall
be deemed admitted, the petition shall
be dismissed, and the civil penalty as-
sessed shall become a final order of the
Secretary.

[43 FR 34386, Aug. 3, 1978, as amended at 51
FR 16321, May 2, 1986; 59 FR 1488, Jan. 11,
1994]

§ 4.1153 Answer.

OSM shall have 30 days from receipt
of a copy of the petition within which
to file an answer to the petition with
the Hearings Division, OHA.

§ 4.1154 Review of waiver determina-
tion.

(a) Within 10 days of the filing of a
petition under this part, petitioner
may move the administrative law
judge to review the granting or denial
of a waiver of the civil penalty formula
pursuant to 30 CFR 723.16 or 845.16.

(b) The motion shall contain a state-
ment indicating all alleged facts rel-
evant to the granting or denial of the
waiver;

(c) Review shall be limited to the
written determination of the Director
of OSM granting or denying the waiver,
the motion and responses to the mo-
tion. The standard of review shall be
abuse of discretion.
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(d) If the administrative law judge
finds that the Director of OSM abused
his discretion in granting or denying
the waiver, the administrative law
judge shall hold the hearing on the pe-
tition for review of the proposed assess-
ment required by section 518(b) of the
act and make a determination pursu-
ant to § 4.1157.

[43 FR 34386, Aug. 3, 1978, as amended at 59
FR 1488, Jan. 11, 1994]

§ 4.1155 Burdens of proof in civil pen-
alty proceedings.

In civil penalty proceedings, OSM
shall have the burden of going forward
to establish a prima facie case as to the
fact of the violation and the amount of
the civil penalty and the ultimate bur-
den of persuasion as to the amount of
the civil penalty. The person who peti-
tioned for review shall have the ulti-
mate burden of persuasion as to the
fact of the violation.

[53 FR 47694, Nov. 25, 1988]

§ 4.1156 Summary disposition.

(a) In a civil penalty proceeding
where the person against whom the
proposed civil penalty is assessed fails
to comply on time with any prehearing
order of an administrative law judge,
the administrative law judge shall
issue an order to show cause why—

(1) That person should not be deemed
to have waived his right to a hearing;
and

(2) The proceedings should not be dis-
missed and referred to the assessment
officer.

(b) If the order to show cause is not
satisfied as required, the administra-
tive law judge shall order the proceed-
ings summarily dismissed and shall
refer the case to the assessment officer
who shall enter the assessment as the
final order of the Department.

(c) Where the person against whom
the proposed civil penalty is assessed
fails to appear at a hearing, that per-
son will be deemed to have waived his
right to a hearing and the administra-
tion law judge may assume for pur-
poses of the assessment—

(1) That each violation listed in the
notice of violation or order occurred;
and

(2) The truth of any facts alleged in
such notice or order.

(d) In order to issue an initial deci-
sion assessing the appropriate penalty
when the person against whom the pro-
posed civil penalty is assessed fails to
appear at the hearing, an administra-
tive law judge shall either conduct an
ex parte hearing or require OSM to fur-
nish proposed findings of fact and con-
clusions of law.

(e) Nothing in this section shall be
construed to deprive the person against
whom the penalty is assessed of his op-
portunity to have OSM prove the viola-
tions charged in open hearing with con-
frontation and cross-examination of
witnesses, except where that person
fails to comply with a prehearing order
or fails to appear at the scheduled
hearing.

§ 4.1157 Determination by administra-
tive law judge.

(a) The administrative law judge
shall incorporate in his decision con-
cerning the civil penalty, findings of
fact on each of the four criteria set
forth in 30 CFR 723.13 or 845.13, and con-
clusions of law.

(b) If the administrative law judge
finds that—

(1) A violation occurred or that the
fact of violation is uncontested, he
shall establish the amount of the pen-
alty, but in so doing, he shall adhere to
the point system and conversion table
contained in 30 CFR 723.13 and 723.14 or
845.13 and 845.14, except that the admin-
istrative law judge may waive the use
of such point system where he deter-
mines that a waiver would further
abatement of violations of the Act.
However, the administrative law judge
shall not waive the use of the point
system and reduce the proposed assess-
ment on the basis of an argument that
a reduction in the proposed assessment
could be used to abate other violations
of the Act; or

(2) No violation occurred, he shall
issue an order that the proposed assess-
ment be returned to the petitioner.

(c) If the administrative law judge
makes a finding that no violation oc-
curred or if the administrative law
judge reduces the amount of the civil
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penalty below that of the proposed as-
sessment and a timely petition for re-
view of his decision is not filed with
the Board or the Board refuses to grant
such a petition, the Department of the
Interior shall have 30 days from the ex-
piration of the date for filing a petition
with the Board if no petition is filed, or
30 days from the date the Board refuses
to grant such a petition, within which
to remit the appropriate amount to the
person who made the payment, with in-
terest at the rate of 6 percent, or at the
prevailing Department of the Treasury
rate, whichever is greater.

(d) If the administrative law judge in-
creases the amount of the civil penalty
above that of the proposed assessment,
the administrative law judge shall
order payment of the appropriate
amount within 30 days of receipt of the
decision.

[43 FR 34386, Aug. 3, 1978, as amended at 59
FR 1488, Jan. 11, 1994]

§ 4.1158 Appeals.

Any party may petition the Board to
review the decision of an administra-
tive law judge concerning an assess-
ment according to the procedures set
forth in § 4.1270.

REVIEW OF SECTION 521 NOTICES OF
VIOLATION AND ORDERS OF CESSATION

§ 4.1160 Scope.

These regulations govern applica-
tions for review of—

(a) Notices of violation or the modi-
fication, vacation, or termination of a
notice of violation under section
521(a)(3) of the Act; and

(b) Orders of cessation which are not
subject to expedited review under
§ 4.1180 or the modification, vacation,
or termination of such an order of ces-
sation under section 521(a)(2) or section
521(a)(3).

§ 4.1161 Who may file.

A permittee issued a notice or order
by the Secretary pursuant to the provi-
sions of section 521(a)(2) or section
521(a)(3) of the Act or any person hav-
ing an interest which is or may be ad-
versely affected by a notice or order
subject to review under § 4.1160 may file
an application for review with the

Hearings Division, OHA, 4015 Wilson
Boulevard, Arlington, Va. 22203.

§ 4.1162 Time for filing.
(a) Any person filing an application

for review under § 4.1160 et seq. shall file
that application within 30 days of the
receipt of a notice or order or within 30
days of receipt of notice of modifica-
tion, vacation, or termination of such a
notice or order. Any person not served
with a copy of the document shall file
the application for review within 40
days of the date of issuance of the doc-
ument.

(b) No extension of time will be
granted for filing an application for re-
view as provided by paragraph (a) of
this section. If an application for re-
view is not filed within the time period
provided in paragraph (a) of this sec-
tion, the application shall be dis-
missed.

[51 FR 16321, May 2, 1986]

§ 4.1163 Effect of failure to file.
Failure to file an application for re-

view of a notice of violation or order of
cessation shall not preclude challeng-
ing the fact of violation during a civil
penalty proceeding.

§ 4.1164 Contents of application.
Any person filing an application for

review shall incorporate in that appli-
cation regarding each claim for relief—

(a) A statement of facts entitling
that person to administrative relief;

(b) A request for specific relief;
(c) A copy of any notice or order

sought to be reviewed;
(d) A statement as to whether the

person requests or waives the oppor-
tunity for an evidentiary hearing; and

(e) Any other relevant information.

§ 4.1165 Answer.
(a) Where an application for review is

filed by a permittee, OSM as well as
any other person granted leave to in-
tervene pursuant to § 4.1110 shall file an
answer within 20 days of service of a
copy of such application.

(b) Where an application for review is
filed by a person other than a permit-
tee, the following shall file an answer
within 20 days of service of a copy of
such application—
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(1) OSM;
(2) The permittee; or
(3) Any other person granted leave to

intervene pursuant to § 4.1110.

§ 4.1166 Contents of answer.
An answer to an application for re-

view shall incorporate—
(a) A statement specifically admit-

ting or denying the alleged facts stated
by the applicant;

(b) A statement of any other relevant
facts;

(c) A statement whether an evi-
dentiary hearing is requested or
waived; and

(d) Any other relevant information.

§ 4.1167 Notice of hearing.
Pursuant to section 525(a)(2) of the

act, the applicant and other interested
persons shall be given written notice of
the time and place of the hearing at
least 5 working days prior thereto.

§ 4.1168 Amendments to pleadings.
(a) An application for review may be

amended once as a matter of right
prior to the filing of an answer and
thereafter by leave of the administra-
tive law judge upon proper motion.

(b) Upon receipt of an initial or
amended application for review or sub-
sequent to granting leave to amend,
the administrative law judge shall
issue an order setting a time for filing
an amended answer if the judge deter-
mines that such an answer is appro-
priate.

§ 4.1169 Failure to state a claim.
Upon proper motion or after the issu-

ance of an order to show cause by the
administrative law judge, an adminis-
trative law judge may dismiss at any
time an application for review which
fails to state a claim upon which ad-
ministrative relief may be granted.

§ 4.1170 Related notices or orders.
(a) An applicant for review shall file

a copy of any subsequent notice or
order which modifies, vacates, or ter-
minates the notice or order sought to
be reviewed within 10 days of receipt.

(b) An applicant for review of a no-
tice shall file a copy of an order of ces-
sation for failure timely to abate the
violation which is the subject of the

notice under review within 10 days of
receipt of such order.

(c) If an applicant for review desires
to challenge any subsequent notice or
order, the applicant must file a sepa-
rate application for review.

(d) Applications for review of related
notices or orders are subject to consoli-
dation.

§ 4.1171 Burden of proof in review of
section 521 notices or orders.

(a) In review of section 521 notices of
violation or orders of cessation or the
modification, vacation, or termination
thereof, including expedited review
under § 4.1180, OSM shall have the bur-
den of going forward to establish a
prima facie case as to the validity of
the notice, order, or modification, va-
cation, or termination thereof.

(b) The ultimate burden of persuasion
shall rest with the applicant for re-
view.

EXPEDITED REVIEW OF SECTION 521(a)(2)
OR 521(a)(3) ORDERS OF CESSATION

§ 4.1180 Purpose.

The purpose of §§ 4.1180—4.1187 is to
govern applications filed under section
525(b) of the act for expedited review of
orders of cessation for which tem-
porary relief has not been granted
under section 525(c) or section 526(c) of
the act. If a person is qualified to re-
ceive a 30-day decision under these reg-
ulations, he may waive that right and
file an application under § 4.1164, and
the procedures in § 4.1160 et seq. shall
apply. If there is a waiver as set forth
in § 4.1186, the final administrative de-
cision shall be issued within 120 days of
the filing of the application.

§ 4.1181 Who may file.

(a) An application for review of an
order of cessation may be filed under
this section, whenever temporary relief
has not been granted under section
525(c) or section 526(c) of the act, by—

(1) A permittee who has been issued
an order of cessation under section
521(a)(2) or section 521(a)(3) of the act;
or

(2) Any person having an interest
which is or may be adversely affected
by the issuance of an order of cessation
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under section 521(a)(2) or section
521(a)(3) of the act.

(b) A permittee or any person having
an interest which is or may be ad-
versely affected by a section 521(a)(2)
or section 521(a)(3) order of cessation
waives his right to expedited review
upon being granted temporary relief
pursuant to section 525(c) or section
526(c) of the act.

§ 4.1182 Where to file.

The application shall be filed in the
Hearings Division, 4015 Wilson Boule-
vard, OHA, Arlington, Va. 22203.

§ 4.1183 Time for filing.

(a) Any person intending to file an
application for expedited review under
section 525(b) of the act shall notify the
field solicitor, Department of the Inte-
rior, for the region in which the mine
site is located, within 15 days of receipt
of the order. Any person not served
with a copy of the order shall file no-
tice of intention to file an application
for review within 20 days of the date of
issuance of the order.

(b) Any person filing an application
for review under § 4.1184 shall file the
application within 30 days of receipt of
the order. Any person not served with a
copy of the order shall file an applica-
tion for review within 40 days of the
date of issuance of the order.

§ 4.1184 Contents of application.

(a) Any person filing an application
for expedited review under section
525(b) of the act shall incorporate in
that application regarding each claim
for relief—

(1) A statement of facts entitling
that person to administrative relief;

(2) A request for specific relief;
(3) A specific statement which delin-

eates each issue to be addressed by the
applicant during the expedited proceed-
ing;

(4) A copy of the order sought to be
reviewed;

(5) A list identifying each of appli-
cant’s witnesses by name, address, and
place of employment, including expert
witnesses and the area of expertise to
which they will address themselves at
the hearing, and a detailed summary of
their testimony;

(6) Copies of all exhibits and other
documentary evidence that the appli-
cant intends to introduce as evidence
at the hearing and descriptions of all
physical exhibits and evidence which is
not capable of being copied or at-
tached; and

(7) Any other relevant information.
(b) If any applicant fails to comply

with all the requirements of § 4.1184(a),
the administrative law judge may find
that the applicant has waived the 30-
day decision requirement or the admin-
istrative law judge shall order that the
application be perfected and the appli-
cation shall not be considered filed for
purposes of the 30-day decision until
perfected. Failure to timely comply
with the administrative law judge’s
order shall constitute a waiver of the
30-day decision.

§ 4.1185 Computation of time for deci-
sion.

In computing the 30-day time period
for administrative decision, intermedi-
ate Saturdays, Sundays, Federal legal
holidays, and other nonbusiness days
shall be excluded in the computation.

§ 4.1186 Waiver of the 30-day decision
requirement.

(a) Any person qualified to receive a
30-day decision may waive that right—

(1) By filing an application pursuant
to § 4.1160–71;

(2) By failing to comply with all the
requirements of § 4.1184(a); or

(3) In accordance with § 4.1187(j).
(b) Any person qualified to receive a

30-day decision shall waive that right—
(1) By obtaining temporary relief

pursuant to section 525(c) or section
526(c) of the act;

(2) By failing to perfect an applica-
tion pursuant to § 4.1184(b); or

(3) In accordance with § 4.1187(i).

§ 4.1187 Procedure if 30-day decision
requirement is not waived.

If the applicant does not waive the
30-day decision requirement of section
525(b) of the act, the following special
rules shall apply—

(a) The applicant shall serve all
known parties with a copy of the appli-
cation simultaneously with the filing
of the application with OHA. If service
is accomplished by mail, the applicant

VerDate 18<FEB>98 09:35 Feb 20, 1998 Jkt 174163 PO 00000 Frm 00132 Fmt 8010 Sfmt 8010 Y:\SGML\174163.TXT 174163-3



137

Office of the Secretary of the Interior § 4.1187

shall inform all known parties by tele-
phone at the time of mailing that an
application is being filed and shall in-
form the administrative law judge by
telephone that such notice has been
given. However, no ex parte commu-
nication as to the merits of the pro-
ceeding may be conducted with the ad-
ministrative law judge.

(b) Any party desiring to file a re-
sponse to the application for review
shall file a written response within 5
working days of service of the applica-
tion.

(c) If the applicant has requested a
hearing, the administrative law judge
shall act immediately upon receipt of
the application to notify the parties of
the time and place of the hearing at
least 5 working days prior to the hear-
ing date.

(d) The administrative law judge may
require the parties to submit proposed
findings of fact and conclusions of law
at the hearing which may be orally
supplemented on the record at the
hearing or, where proposed findings of
fact and conclusions of law have not
been submitted at the hearing, they
may be orally presented for the record
at the hearing.

(e) The administrative law judge
shall make an initial decision. He shall
either rule from the bench on the appli-
cation, orally stating the reasons for
his decision or he shall issue a written
decision. If the administrative law
judge makes an oral ruling, his ap-
proval of the record of the hearing
shall constitute his written decision.
The decision of the administrative law
judge must be issued within 15 days of
the filing of the perfected application
under § 4.1184.

(f) If any party desires to appeal to
the Board, such party shall—

(1) If the administrative law judge
makes an oral ruling, make an oral
statement, within a time period as di-
rected by the administrative law judge,
that the decision is being appealed and
request that the administrative law
judge certify the record to the Board;
or

(2) If the administrative law judge is-
sues a written decision after the close
of the hearing, file a notice of appeal
with the administrative law judge and
with the Board within 2 working days

of receipt of the administrative law
judge’s decision.

(g) If the decision of the administra-
tive law judge is appealed, the Board
shall act immediately to issue an expe-
dited briefing schedule, and the Board
shall act expeditiously to review the
record and issue its decision. The deci-
sion of the Board must be issued within
30 days of the date the perfected appli-
cation is filed with OHA pursuant to
§ 4.1184.

(h) If all parties waive the oppor-
tunity for a hearing and the adminis-
trative law judge determines that a
hearing is not necessary, but the appli-
cant does not waive the 30-day decision
requirement, the administrative law
judge shall issue an initial decision on
the application within 15 days of re-
ceipt of the application. The decision
shall contain findings of fact and an
order disposing of the application. The
decision shall be served upon all the
parties and the parties shall have 2
working days from receipt of such deci-
sion within which to appeal to the
Board. The Board shall issue its deci-
sion within 30 days of the date the per-
fected application is filed with OHA
pursuant to § 4.1184.

(i) If at any time after the initiation
of this expedited procedure, the appli-
cant requests a delay or acts in a man-
ner so as to frustrate the expeditious
nature of this proceeding or fails to
comply with any requirement of
§ 4.1187(a), such action shall constitute
a waiver of the 30-day requirement of
section 525(b) of the act.

(j) If the applicant seeks to offer wit-
nesses, exhibits, or testimony at the
hearing in addition to those identified,
submitted, described, or summarized in
the application for expedited review
perfected in accordance with the re-
quirements of § 4.1184, upon objection
by an opposing party to such offer, the
administrative law judge may allow
such objecting party additional time in
order to prepare for cross-examination
of unidentified witnesses or to identify
and prepare rebuttal evidence or other-
wise uncover any additional prejudice
which may result to such party. The
administrative law judge may rule that
the running of the 30-day time for deci-
sion is stayed for the period of any ad-
ditional time allowed pursuant to this
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subsection or may determine that the
applicant has waived his right to the
30-day decision.

PROCEEDINGS FOR SUSPENSION OR REV-
OCATION OF PERMITS UNDER SECTION
521(a)(4) OF THE ACT

§ 4.1190 Initiation of proceedings.
(a) A proceeding on a show cause

order issued by the Director of OSM
pursuant to section 521(a)(4) of the Act
shall be initiated by the Director of
OSM filing a copy of such an order with
the Hearings Division, OHA, 4015 Wil-
son Boulevard, Arlington, Va. 22203, at
the same time the order is issued to
the permittee.

(b) A show cause order filed with
OHA shall set forth—

(1) A list of the unwarranted or will-
ful violations which contribute to a
pattern of violations;

(2) A copy of each order or notice
which contains one or more of the vio-
lations listed as contributing to a pat-
tern of violations;

(3) The basis for determining the ex-
istence of a pattern or violations; and

(4) Recommendations whether the
permit should be suspended or revoked,
including the length and terms of a
suspension.

§ 4.1191 Answer.
The permittee shall have 30 days

from receipt of the order within which
to file an answer with the Hearings Di-
vision, OHA, Arlington, Va.

§ 4.1192 Contents of answer.
The permittee’s answer to a show

cause order shall contain a statement
setting forth—

(a) The reasons in detail why a pat-
tern of violations, as described in 30
CFR 722.16, does not exist or has not
existed, including all reasons for con-
testing—

(1) The fact of any of the violations
alleged by OSM as constituting a pat-
tern of violations;

(2) The willfulness of such violations;
or

(3) Whether such violations were
caused by the unwarranted failure of
the permittee;

(b) All mitigating factors the permit-
tee believes exist in determining the

terms of the revocation or the length
and terms of the suspension;

(c) Any other alleged relevant facts;
and

(d) Whether a hearing on the show
cause order is desired.

§ 4.1193 Burden of proof in suspension
or revocation proceedings.

In proceedings to suspend or revoke a
permit, OSM shall have the burden of
going forward to establish a prima
facie case for suspension or revocation
of the permit. The ultimate burden of
persuasion that the permit should not
be suspended or revoked shall rest with
the permittee.

§ 4.1194 Determination by the adminis-
trative law judge.

(a) Upon a determination by the ad-
ministrative law judge that a pattern
of violations exists or has existed, pur-
suant to 30 CFR 722.16 (c)(2) or (c)(3),
the administrative law judge shall
order the permit either suspended or
revoked. In making such a determina-
tion, the administrative law judge need
not find that all the violations listed in
the show cause order occurred, but
only that sufficient violations occurred
to establish a pattern.

(b) If the permit is suspended, the
minimum suspension period shall be 3
working days unless the administrative
law judge finds that imposition of the
minimum suspension period would re-
sult in manifest injustice and would
not further the purposes of the act.
Also, the administrative law judge may
impose preconditions to be satisfied
prior to the suspension being lifted.

(c) The decision of the administrative
law judge shall be issued within 20 days
following the date the hearing record is
closed by the administrative law judge
or within 20 days of receipt of the an-
swer, if no hearing is requested by any
party and the administrative law judge
determines that no hearing is nec-
essary.

(d) At any stage of a suspension or
revocation proceeding being conducted
by an administrative law judge, the
parties may enter into a settlement,
subject to the approval of the adminis-
trative law judge.
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§ 4.1195 Summary disposition.
(a) In a proceeding under this section

where the permittee fails to appear at
a hearing, the permittee shall be
deemed to have waived his right to a
hearing and the administrative law
judge may assume for purposes of the
proceeding that—

(1) Each violation listed in the order
occurred;

(2) Such violations were caused by
the permittee’s unwarranted failure or
were willfully caused; and

(3) A pattern of violations exists.
(b) In order to issue an initial deci-

sion concerning suspension or revoca-
tion of the permit when the permittee
fails to appear at the hearing, the ad-
ministrative law judge shall either
conduct an ex parte hearing or require
OSM to furnish proposed findings of
fact and conclusions of law.

§ 4.1196 Appeals.
Any party desiring to appeal the de-

cision of the administrative law judge
shall have 5 days from receipt of the
administrative law judge’s decision
within which to file a notice of appeal
with the Board. The Board shall act
immediately to issue an expedited
briefing schedule. The decision of the
Board shall be issued within 60 days of
the date the hearing record is closed by
the administrative law judge or, if no
hearing is held, within 60 days of the
date the answer is filed.

APPLICATIONS FOR REVIEW OF ALLEGED
DISCRIMINATORY ACTS UNDER SECTION
703 OF THE ACT

§ 4.1200 Filing of the application for
review with the Office of Hearings
and Appeals.

(a) Pursuant to 30 CFR 830.13, within
7 days of receipt of an application for
review of alleged discrimina- tory acts,
OSM shall file a copy of the application
in the Hearings Division, OHA, 4015
Wilson Boulevard, Arlington, Va. 22203.
OSM shall also file in the Hearings Di-
vision, OHA, Arlington, Va., a copy of
any answer submitted in response to
the application for review.

(b) The application for review, as
filed in the Hearings Division, OHA,
shall be held in suspense until one of
the following takes place—

(1) A request for temporary relief is
filed pursuant to § 4.1203;

(2) A request is made by OSM for the
scheduling of a hearing pursuant to 30
CFR 830.14(a);

(3) A request is made by the appli-
cant for the scheduling of a hearing
pursuant to 30 CFR 830.14(a);

(4) A request is made by the appli-
cant for the scheduling of a hearing
pursuant to 30 CFR 830.14(b); or

(5) A request is made by OSM that
OHA close the case because OSM, the
applicant, and the alleged discriminat-
ing person have entered into an agree-
ment in resolution of the discrimina-
tory acts and there has been compli-
ance with such agreement.

§ 4.1201 Request for scheduling of a
hearing.

(a) If OSM determines that a viola-
tion of section 703(a) of the act has
probably occurred and was not resolved
at the informal conference, it shall file
with the Hearings Division, OHA, a re-
quest on behalf of the applicant that a
hearing be scheduled. The request shall
be filed within 10 days of the comple-
tion of the informal conference, or
where no conference is held, within 10
days following the scheduled con-
ference. Where OSM makes such a re-
quest, it shall represent the applicant
in the administrative proceedings, un-
less the applicant desires to be rep-
resented by private counsel.

(b) If OSM declines to request that a
hearing be scheduled and to represent
the applicant, it shall within 10 days of
the completion of the informal con-
ference, or where no conference is held,
within 10 days following the scheduled
conference, notify the applicant of his
right to request the scheduling of a
hearing on his own behalf. An appli-
cant shall file a request for the sched-
uling of a hearing in the Hearings Divi-
sion, OHA, within 30 days of service of
such notice from OSM.

(c) If no request for the scheduling of
a hearing has been made pursuant to
paragraph (a) or (b) of this section and
60 days have elapsed from the filing of
the application for review with OSM,
the applicant may file on his own be-
half a request for the scheduling of a
hearing with the main office of OHA.
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Where such a request is made, the ap-
plicant shall proceed on his own behalf,
but OSM may intervene pursuant to
§ 4.1110.

§ 4.1202 Response to request for the
scheduling of a hearing.

(a) Any person served with a copy of
the request for the scheduling of a
hearing shall file a response with the
Hearings Division, OHA, Arlington,
Va., within 20 days of service of such
request.

(b) If the alleged discriminating per-
son has not filed an answer to the ap-
plication, such person shall include
with the response to the request for the
scheduling of a hearing, a statement
specifically admitting or denying the
alleged facts set forth in the applica-
tion.

§ 4.1203 Application for temporary re-
lief from alleged discriminatory
acts.

(a) On or after 10 days from the filing
of an application for review under this
part, any party may file an application
for temporary relief from alleged dis-
criminatory acts.

(b) The application shall be filed in
the Hearings Division, OHA, Arlington,
Va.

(c) The application shall include—
(1) A detailed written statement set-

ting forth the reasons why relief should
be granted;

(2) A showing that the complaint of
discrimination was not frivolously
brought;

(3) A description of any exigent cir-
cumstances justifying temporary re-
lief; and

(4) A statement of the specific relief
requested.

(d) All parties to the proceeding to
which the application relates shall
have 5 days from receipt of the applica-
tion to file a written response.

(e) The administrative law judge may
convene a hearing on any issue raised
by the application if he deems it appro-
priate.

(f) The administrative law judge
shall expeditiously issue an order or
decision granting or denying such re-
lief.

(g) If all parties consent, before or
after the commencement of any hear-

ing on the application for temporary
relief, the administrative law judge
may order the hearing on the applica-
tion for review of alleged discrimina-
tory acts to be advanced and consoli-
dated with the hearing on the applica-
tion for temporary relief.

§ 4.1204 Determination by administra-
tive law judge.

Upon a finding of a violation of sec-
tion 703 of the act or 30 CFR 830.11, the
administrative law judge shall order
the appropriate affirmative relief in-
cluding, but not limited to—

(a) The rehiring or reinstatement of
the applicant to his former position
with full rights and privileges, full
backpay, and any special damages sus-
tained as a result of the discrimina-
tion; and

(b) All other relief which the admin-
istrative law judge deems apropriate to
abate the violation or to prevent recur-
rence of discrimination.

§ 4.1205 Appeals.

Any party aggrieved by a decision of
an administrative law judge concerning
an application for review of alleged dis-
criminatory acts may appeal to the
Board under procedures set forth in
§ 4.1271 et seq.

APPLICATIONS FOR TEMPORARY RELIEF

§ 4.1260 Scope.

These regulations contain the proce-
dures for seeking temporary relief in
section 525 review proceedings under
the act. The special procedures for
seeking temporary relief from an order
of cessation are set forth in § 4.1266.
Procedures for seeking temporary re-
lief from alleged discrimina- tory acts
are covered in § 4.1203.

§ 4.1261 When to file.

An application for temporary relief
may be filed by any party to a proceed-
ing at any time prior to decision by an
administrative law judge.

§ 4.1262 Where to file.

The application shall be filed with
the administrative law judge to whom
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the case has been assigned. If no as-
signment has been made, the applica-
tion shall be filed in the Hearings Divi-
sion, OHA, 4015 Wilson Boulevard, Ar-
lington, Va. 22203.

§ 4.1263 Contents of application.

The application shall include—
(a) A detailed written statement set-

ting forth the reasons why relief should
be granted;

(b) A showing that there is a substan-
tial likelihood that the findings and
decision of the administrative law
judge in the matters to which the ap-
plication relates will be favorable to
the applicant;

(c) A statement that the relief sought
will not adversely affect the health or
safety of the public or cause signifi-
cant, imminent environmental harm to
land, air, or water resources;

(d) If the application relates to an
order of cessation issued pursuant to
section 521(a)(2) or section 521(a)(3) of
the act, a statement of whether the re-
quirement of section 525(c) of the act
for decision on the application within 5
days is waived; and

(e) A statement of the specific relief
requested.

§ 4.1264 Response to application.

(a) Except as provided in § 4.1266(b),
all parties to the proceeding to which
the application relates shall have 5
days from the date of receipt of the ap-
plication to file a written response.

(b) Except as provided in § 4.1266(b),
the administrative law judge may hold
a hearing on any issue raised by the ap-
plication if he deems it appropriate.

§ 4.1265 Determination on application
concerning a notice of violation is-
sued pursuant to section 521(a)(3)
of the act.

Where an application has been filed
requesting temporary relief from a no-
tice of violation issued under section
521(a)(3) of the act, the administrative
law judge shall expeditiously issue an
order or decision granting or denying
such relief.

§ 4.1266 Determination on application
concerning an order of cessation is-
sued pursuant to section 521(a)(2)
or section 521(a)(3) of the act.

(a) If the 5-day requirement of sec-
tion 525(c) of the act is waived, the ad-
ministrative law judge shall expedi-
tiously conduct a hearing and render a
decision on the application.

(b) If there is no waiver of the 5-day
requirement of section 525(c) of the act,
the following special rules shall
apply—

(1) The 5-day time for decision shall
not begin to run until the application
is filed pursuant to § 4.1262 or a copy of
the application is received by the field
solicitor for the region in which the
mine site subject to the order is lo-
cated, whichever occurs at a later date
(see § 4.1109 for addresses);

(2) The application shall include an
affidavit stating that telephone notice
has been given to the field office of
OSM serving the state in which the
minesite subject to the order is lo-
cated. The telephone notice shall iden-
tify the mine, the mine operator, the
date and number of the order from
which relief is requested, the name of
the OSM inspector involved, and the
name and telephone number of the ap-
plicant. OSM’s field offices and their
telephone numbers follow.

Alabama Field Office (also serving Georgia):
205–290–7282.

Illinois Field Office: 217–492–4495.
Indiana Field Office: 317–226–6700.
Kentucky Field Office: 606–233–2494.
Missouri Field Office (also serving Iowa,

Kansas and Nebraska): 816–374–6405.
New Mexico Field Office: 505–766–1486.
Ohio Field Office (also serving Michigan):

614–866–0578.
Oklahoma Field Office (also serving Arkan-

sas, Louisiana and Texas): 918–581–6430.
Pennsylvania Field Office (also serving Mas-

sachusetts and Rhode Island): 717–782–4036.
Tennessee Field Office: 615–545–4103.
Virginia Field Office: 703–523–4303.
West Virginia Field Office: 304–347–7158.
Wyoming Field Office (also serving Alaska,

Idaho, Montana, North Dakota, Oregon,
South Dakota and Washington): 307–261–
5776.

(3) Prior to or at the hearing, the ap-
plicant shall file with OHA an affidavit
stating the date upon which the copy
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of the application was delivered to the
office of the field solicitor or the appli-
cant may make an oral statement at
the hearing setting forth that informa-
tion. For purposes of the affidavit or
statement the applicant may rely upon
telephone confirmation by the office of
the field solicitor that the application
was received.

(4) In addition to the service require-
ments of § 4.1266(b) (1) and (2), the appli-
cant shall serve any other parties with
a copy of the application simulta-
neously with the filing of the applica-
tion. If service is accomplished by
mail, the applicant shall inform such
other parties by telephone at the time
of mailing that an application is being
filed, the contents of the application,
and with whom the application was
filed.

(5) The field solicitor and all other
parties may indicate their objection to
the application by communicating such
objection to the administrative law
judge and the applicant by telephone.
However, no ex parte communication
as to the merits of the proceeding may
be conducted with the administrative
law judge. The field solicitor and all
other parties shall simultaneously re-
duce their objections to writing. The
written objections must be imme-
diately filed with the administrative
law judge and immediately served upon
the applicant.

(6) Upon receipt of communication
that there is an objection to the re-
quest, the administrative law judge
shall immediately order a location,
time, and date for the hearing by com-
municating such information to the
field solicitor, all other parties, and
the applicant by telephone. The admin-
istrative law judge shall reduce such
communications to writing in the form
of a memorandum to the file.

(7) If a hearing is held—
(i) The administrative law judge may

require the parties to submit proposed
findings of fact and conclusions of law
at the hearing which may be orally
supplemented on the record at the
hearing or where written proposed find-
ings of fact and conclusions of law have
not been submitted at the hearing,
they may be orally presented for the
record at the hearing.

(ii) The administrative law judge
shall either rule from the bench on the
application, orally stating the reasons
for his decision or he shall within 24
hours of completion of the hearing
issue a written decision. If the adminis-
trative law judge makes an oral ruling,
his approval of the record of the hear-
ing shall constitute his written deci-
sion.

(8) The order or decision of the ad-
ministrative law judge shall be issued
within 5 working days of the receipt of
the application for temporary relief.

(9) If at any time after the initiation
of this expedited procedure, the appli-
cant requests a delay or acts in a man-
ner so as to frustrate the expeditious
nature of this proceeding or fails to
supply the information required by
§ 4.1263 such action shall constitute a
waiver of the 5-day requirement of sec-
tion 525(c) of the act.

[43 FR 34386, Aug. 3, 1978, as amended at 49
FR 7565, Mar. 1, 1984; 59 FR 1489, Jan. 11, 1994]

§ 4.1267 Appeals.
(a) Any party desiring to appeal a de-

cision of an administrative law judge
granting temporary relief may appeal
to the Board.

(b) Any party desiring to appeal a de-
cision of an administrative law judge
denying temporary relief may appeal
to the Board or, in the alternative,
may seek judicial review pursuant to
section 526(a) of the act.

(c) The Board shall issue an expedited
briefing schedule and shall issue a deci-
sion on the appeal expeditiously.

[43 FR 34386, Aug. 3, 1978, as amended at 45
FR 50753, July 31, 1980]

APPEALS TO THE BOARD FROM DECISIONS
OR ORDERS OF ADMINISTRATIVE LAW
JUDGES

§ 4.1270 Petition for discretionary re-
view of a proposed civil penalty.

(a) Any party may petition the Board
to review an order or decision by an ad-
ministrative law judge disposing of a
civil penalty proceeding under § 4.1150.

(b) A petition under this section shall
be filed on or before 30 days from the
date of receipt of the order or decision
sought to be reviewed and the time for
filing may not be extended.
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(c) A petitioner under this section
shall list the alleged errors of the ad-
ministrative law judge and shall attach
a copy of the order or decision sought
to be reviewed.

(d) Any party may file with the
Board a response to the petition for re-
view within 10 days of receipt of a copy
of such petition.

(e) Not later than 30 days from the
filing of a petition under this section,
the Board shall grant or deny the peti-
tion in whole or in part.

(f) If the petition is granted, the rules
in §§ 4.1273 through 4.1277 are applicable
and the Board shall use the point sys-
tem and conversion table contained in
30 CFR part 723 in recalculating assess-
ments; however, the Board shall have
the same authority to waive the civil
penalty formula as that granted to the
administrative law judges in
§ 4.1157(b)(1). If the petition is denied,
the decision of the administrative law
judge shall be final for the Department,
subject to 43 CFR 4.5.

§ 4.1271 Notice of appeal.
(a) Any aggrieved party may file a

notice of appeal from an order or deci-
sion of an administrative law judge dis-
posing of a proceeding under §§ 4.1160
through 4.1171, 4.1200 through 4.1205,
4.1260 through 4.1267, 4.1290 through
4.1296, and 4.1350 through 4.1356.

(b) Except in an expedited review
proceeding under § 4.1180, or in a sus-
pension or revocation proceeding under
§ 4.1190, a notice of appeal shall be filed
with the Board on or before 30 days
from the date of receipt of the order or
decision sought to be reviewed and the
time for filing may not be extended.

[43 FR 34386, Aug. 3, 1978, as amended at 59
FR 1489, Jan. 11, 1994]

§ 4.1272 Interlocutory appeals.
(a) If a party has sought certification

under § 4.1124, that party may petition
the Board for permission to appeal
from an interlocutory ruling by an ad-
ministrative law judge.

(b) A petition under this section shall
be in writing and not exceed 10 pages in
length.

(c) If the correctness of the ruling
sought to be reviewed involves a con-
trolling issue of law the resolution of
which will materially advance final

disposition of the case, the Board may
grant the petition.

(d) Upon granting a petition under
this section, the Board may dispense
with briefing or issue a briefing sched-
ule.

(e) Unless the Board or the adminis-
trative law judge orders otherwise, an
interlocutory appeal shall not operate
as a stay of further proceedings before
the judge.

(f) In deciding an interlocutory ap-
peal, the Board shall confine itself to
the issue presented on appeal.

(g) The Board shall promptly decide
appeals under this section.

(h) Upon affirmance, reversal or
modification of the administrative law
judge’s interlocutory ruling or order,
the jurisdiction of the Board shall ter-
minate, and the case shall be remanded
promptly to the administrative law
judge for further proceedings.

§ 4.1273 Briefs.

(a) Unless the Board orders other-
wise, an appellant’s brief is due on or
before 30 days from the date of receipt
of notice by the appellant that the
Board has agreed to exercise discre-
tionary review authority pursuant to
§ 4.1270 or a notice of appeal is filed.

(b) If any appellant fails to file a
timely brief, an appeal under this part
may be subject to summary dismissal.

(c) An appellant shall state specifi-
cally the rulings to which there is an
objection, the reasons for such objec-
tions, and the relief requested. The
failure to specify a ruling as objection-
able may be deemed by the Board as a
waiver of objection.

(d) Unless the Board orders other-
wise, within 20 days after service of ap-
pellant’s brief, any other party to the
proceeding may file a brief.

(e) If any argument is based upon the
evidence of record and there is a failure
to include specific record citations,
when available, the Board need not
consider the arguments.

(f) Further briefing may take place
by permission of the Board.

(g) Unless the Board provides other-
wise, appellant’s brief shall not exceed
50 typed pages and an appellee’s brief
shall not exceed 25 typed pages.
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§ 4.1274 Remand.
The Board may remand cases if fur-

ther proceedings are required.

§ 4.1275 Final decisions.
The Board may adopt, affirm, mod-

ify, set aside, or reverse any finding of
fact, conclusion of law, or order of the
administrative law judge.

§ 4.1276 Reconsideration.
(a) A party may move for reconsider-

ation under § 4.21(c); however, the mo-
tion shall be filed with the Board with-
in 30 days of the date of the decision.

(b) The filing of a petition for recon-
sideration shall not stay the effect of
any decision or order and shall not af-
fect the finality of any decision or
order for purposes of judicial review.

APPEALS TO THE BOARD FROM DECISIONS
OF THE OFFICE OF SURFACE MINING

§ 4.1280 Scope.
This section is applicable to appeals

from decisions of the Director of OSM
concerning small operator exemptions
under 30 CFR 710.12(h) and to other ap-
peals which are not required by the Act
to be determined by formal adjudica-
tion under the procedures set forth in 5
U.S.C. 554.

§ 4.1281 Who may appeal.
Any person who is or may be ad-

versely affected by a written decision
of the Director of OSM or his delegate
may appeal to the Board where the de-
cision specifically grants such right of
appeal.

§ 4.1282 Appeals; how taken.
(a) A person appealing under this sec-

tion shall file a written notice of ap-
peal with the office of the OSM official
whose decision is being appealed and at
the same time shall send a copy of the
notice to the Board of Land Appeals,
4015 Wilson Boulevard, Arlington, Va.
22203.

(b) The notice of appeal shall be filed
within 20 days from the date of receipt
of the decision. If the person appealing
has not been served with a copy of the
decision, such appeal must be filed
within 30 days of the date of the deci-
sion.

(c) The notice of appeal shall indicate
that an appeal is intended and must
identify the decision being appealed.
The notice should include the serial
number or other identification of the
case and the date of the decision. The
notice of appeal may include a state-
ment of reasons for the appeal and any
arguments the appellant desires to
make.

(d) If the notice of appeal did not in-
clude a statement of reasons for the ap-
peal, such a statement shall be filed
with the Board within 20 days after the
notice of appeal was filed. In any case,
the appellant shall be permitted to file
with the Board additional statements
of reasons and written arguments or
briefs within the 20-day period after fil-
ing the notice of appeal.

[43 FR 34386, Aug. 3, 1978, as amended at 49
FR 7565, Mar. 1, 1984]

§ 4.1283 Service.
(a) The appellant shall serve person-

ally or by certified mail, return receipt
requested, a copy of the notice of ap-
peal and a copy of any statement of
reasons, written arguments, or other
documents on each party within 15
days after filing the document. Proof of
service shall be filed with the Board
within 15 days after service.

(b) Failure to serve may subject the
appeal to summary dismissal pursuant
to § 4.1285.

§ 4.1284 Answer.
(a) Any party served with a notice of

appeal who wishes to participate in the
proceedings on appeal shall file an an-
swer with the Board within 20 days
after service of the notice of appeal or
statement of reasons where such state-
ment was not included in the notice of
appeal.

(b) If additional reasons, written ar-
guments or other documents are filed
by the appellant, a party shall have 20
days after service thereof within which
to answer. The answer shall state the
reasons the party opposes or supports
the appeal.

§ 4.1285 Summary dismissal.
An appeal shall be subject to sum-

mary dismissal, in the discretion of the
Board, for failure to file or serve, upon
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all persons required to be served, a no-
tice of appeal or a statement of reasons
for appeal.

§ 4.1286 Request for hearings.

(a) Any party may request the Board
to order a hearing before an adminis-
trative law judge in order to present
evidence on an issue of fact. Such a re-
quest shall be made in writing and filed
with the Board within 20 days after the
answer is due. Copies of the request
shall be served in accordance with
§ 4.1283.

(b) The allowance of a request for a
hearing is within the discretion of the
Board, and the Board may, on its own
motion, refer any case to an adminis-
trative law judge for a hearing on an
issue of fact. If a hearing is ordered,
the Board shall specify the issues upon
which the hearing is to be held.

PETITIONS FOR AWARD OF COSTS AND
EXPENSES UNDER SECTION 525(e) OF
THE ACT

§ 4.1290 Who may file.

(a) Any person may file a petition for
award of costs and expenses including
attorneys’ fees reasonably incurred as
a result of that person’s participation
in any administrative proceeding under
the Act which results in—

(1) A final order being issued by an
administrative law judge; or

(2) A final order being issued by the
Board.

(b) [Reserved]

§ 4.1291 Where to file; time for filing.

The petition for an award of costs
and expenses including attorneys’ fees
must be filed with the administrative
law judge who issued the final order, or
if the final order was issued by the
Board, with the Board, within 45 days
of receipt of such order. Failure to
make a timely filing of the petition
may constitute a waiver of the right to
such an award.

§ 4.1292 Contents of petition.

(a) A petition filed under this section
shall include the name of the person
from whom costs and expenses are
sought and the following shall be sub-
mitted in support of the petition—

(1) An affidavit setting forth in detail
all costs and expenses including attor-
neys’ fees reasonably incurred for, or in
connection with, the person’s partici-
pation in the proceeding;

(2) Receipts or other evidence of such
costs and expenses; and

(3) Where attorneys’ fees are claimed,
evidence concerning the hours ex-
pended on the case, the customary
commercial rate of payment for such
services in the area, and the experi-
ence, reputation and ability of the indi-
vidual or individuals performing the
services.

(b) [Reserved]

§ 4.1293 Answer.
Any person served with a copy of the

petition shall have 30 days from service
of the petition within which to file an
answer to such petition.

§ 4.1294 Who may receive an award.
Appropriate costs and expenses in-

cluding attorneys’ fees may be award-
ed—

(a) To any person from the permittee,
if—

(1) The person initiates or partici-
pates in any administrative proceeding
reviewing enforcement actions upon a
finding that a violation of the Act, reg-
ulations, or permit has occurred, or
that an imminent hazard existed, and
the administrative law judge or Board
determines that the person made a sub-
stantial contribution to the full and
fair determination of the issues, except
that a contribution of a person who did
not initiate a proceeding must be sepa-
rate and distinct from the contribution
made by a person initiating the pro-
ceeding; or

(2) The person initiates an applica-
tion for review of alleged discrimina-
tory acts, pursuant to 30 CFR part 830,
upon a finding of discriminatory dis-
charge or other acts of discrimination.

(b) From OSM to any person, other
than a permittee or his representative,
who initiates or participates in any
proceeding under the Act, and who pre-
vails in whole or in part, achieving at
least some degree of success on the
merits, upon a finding that such person
made a substantial contribution to a
full and fair determination of the is-
sues.
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(c) To a permittee from OSM when
the permittee demonstrates that OSM
issued an order of cessation, a notice of
violation or an order to show cause
why a permit should not be suspended
or revoked, in bad faith and for the
purpose of harassing or embarrassing
the permittee; or

(d) To a permittee from any person
where the permittee demonstrates that
the person initiated a proceeding under
section 525 of the Act or participated in
such a proceeding in bad faith for the
purpose of harassing or embarrassing
the permittee.

(e) To OSM where it demonstrates
that any person applied for review pur-
suant to section 525 of the Act or that
any party participated in such a pro-
ceeding in bad faith and for the purpose
of harassing or embarrassing the Gov-
ernment.

[43 FR 34386, Aug. 3, 1978, as amended at 50
FR 47224, Nov. 15, 1985]

§ 4.1295 Awards.
An award under these sections may

include—
(a) All costs and expenses, including

attorneys’ fees and expert witness fees,
reasonably incurred as a result of initi-
ation and/or participation in a proceed-
ing under the Act; and

(b) All costs and expenses, including
attorneys’ fees and expert witness fees,
reasonably incurred in seeking the
award in OHA.

§ 4.1296 Appeals.
Any person aggrieved by a decision

concerning the award of costs and ex-
penses in an administrative proceeding
under this Act may appeal such award
to the Board under procedures set forth
in § 4.1271 et seq., unless the Board has
made the initial decision concerning
such an award.

PETITIONS FOR REVIEW OF PROPOSED IN-
DIVIDUAL CIVIL PENALTY ASSESS-
MENTS UNDER SECTION 518(f) OF THE
ACT

SOURCE: 53 FR 8754, Mar. 17, 1988, unless
otherwise noted.

§ 4.1300 Scope.
These regulations govern administra-

tive review of proposed individual civil

penalty assessments under section
518(f) of the Act against a director, offi-
cer, or agent of a corporation.

§ 4.1301 Who may file.

Any individual served a notice of pro-
posed individual civil penalty assess-
ment may file a petition for review
with the Hearings Division, Office of
Hearings and Appeals, U.S. Department
of the Interior, 4015 Wilson Boulevard,
Arlington, VA 22203. Phone: 703–235–
3800.

§ 4.1302 Time for filing.

(a) A petition for review of a notice
of proposed individual civil penalty as-
sessment must be filed within 30 days
of its service on the individual.

(b) No extension of time will be
granted for filing a petition for review
of a notice of proposed individual civil
penalty assessment. Failure to file a
petition for review within the time pe-
riod provided in paragraph (a) shall be
deemed an admission of liability by the
individual, whereupon the notice of
proposed assessment shall become a
final order of the Secretary and any
tardy petition shall be dismissed.

§ 4.1303 Contents and service of peti-
tion.

(a) An individual filing a petition for
review of a notice of proposed individ-
ual civil penalty assessment shall pro-
vide—

(1) A concise statement of the facts
entitling the individual to relief;

(2) A copy of the notice of proposed
assessment;

(3) A copy of the notice(s) of viola-
tion, order(s) or final decision(s) the
corporate permittee is charged with
failing or refusing to comply with that
have been served on the individual by
OSM; and

(4) A statement whether the individ-
ual requests or waives the opportunity
for an evidentiary hearing.

(b) Copies of the petition shall be
served in accordance with § 4.1109 (a)
and (b) of this part.

[53 FR 8754, Mar. 17, 1988; 53 FR 10036, Mar. 28,
1988]
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§ 4.1304 Answer, motion, or statement
of OSM.

Within 30 days from receipt of a copy
of a petition, OSM shall file with the
Hearings Division an answer or motion,
or a statement that it will not file an
answer or motion, in response to the
petition.

§ 4.1305 Amendment of petition.
(a) An individual filing a petition

may amend it once as a matter of right
before receipt by the individual of an
answer, motion, or statement of OSM
made in accordance with § 4.1304 of this
part. Thereafter, a motion for leave to
amend the petition shall be filed with
the administrative law judge.

(b) OSM shall have 30 days from re-
ceipt of a petition amended as a matter
of right to file an answer, motion, or
statement in accordance with § 4.1304 of
this part. If the administrative law
judge grants a motion to amend a peti-
tion, the time for OSM to file an an-
swer, motion, or statement shall be set
forth in the order granting the motion
to amend.

§ 4.1306 Notice of hearing.
The administrative law judge shall

give notice of the time and place of the
hearing to all interested parties. The
hearing shall be of record and governed
by 5 U.S.C. 554.

§ 4.1307 Elements; burdens of proof.
(a) OSM shall have the burden of

going forward with evidence to estab-
lish a prima facie case that:

(1) A corporate permittee either vio-
lated a condition of a permit or failed
or refused to comply with an order is-
sued under section 521 of the Act or an
order incorporated in a final decision
by the Secretary under the Act (except
an order incorporated in a decision is-
sued under sections 518(b) or 703 of the
Act or implementing regulations), un-
less the fact of violation or failure or
refusal to comply with an order has
been upheld in a final decision in a pro-
ceeding under § 4.1150 through 4.1158,
§ 4.1160 through 4.1171, or § 4.1180
through 4.1187, and § 4.1270 or § 4.1271 of
this part, and the individual is one
against whom the doctrine of collateral
estoppel may be applied to preclude re-
litigation of fact issues;

(2) The individual, at the time of the
violation, failure or refusal, was a di-
rector, officer, or agent of the corpora-
tion; and

(3) The individual willfully and
knowingly authorized, ordered, or car-
ried out the corporate permittee’s vio-
lation or failure or refusal to comply.

(b) The individual shall have the ulti-
mate burden of persuasion by a prepon-
derance of the evidence as to the ele-
ments set forth in paragraph (a)(1) of
this section and as to whether he was a
director or officer of the corporation at
the time of the violation or refusal.

(c) OSM shall have the ultimate bur-
den of persuasion by a preponderance
of the evidence as to whether the indi-
vidual was an agent of the corporation,
as to paragraph (a)(3) of this section,
and as to the amount of the individual
civil penalty.

§ 4.1308 Decision by administrative
law judge.

(a) The administrative law judge
shall issue a written decision contain-
ing findings of fact and conclusions of
law on each of the elements set forth in
§ 4.1307 of this part.

(b) If the administrative law judge
concludes that the individual is liable
for an individual civil penalty, he shall
order that it be paid in accordance
with 30 CFR 724.18 or 846.18, absent the
filing of a petition for discretionary re-
view in accordance with § 4.1309 of this
part.

§ 4.1309 Petition for discretionary re-
view.

(a) Any party may petition the Board
to review an order or decision by an ad-
ministrative law judge disposing of an
individual civil penalty proceeding
under § 4.1308 of this part.

(b) A petition under this section shall
be filed on or before 30 days from the
date of receipt of the order or decision
sought to be reviewed, and the time for
filing shall not be extended.

(c) A petitioner under this section
shall list the alleged errors of the ad-
ministrative law judge and shall attach
a copy of the order or decision sought
to be reviewed.
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(d) Any party may file with the
Board a response to the petition for re-
view within 10 days of receipt of a copy
of such petition.

(e) Not later than 30 days from the
filing of a petition for review under
this section, the Board shall grant or
deny the petition in whole or in part.

(f) If the petition for review is grant-
ed the rules in §§ 4.1273–4.1276 of this
part are applicable. If the petition is
denied, the decision of the administra-
tive law judge is final for the Depart-
ment, subject to § 4.5 of this part.

(g) Payment of a penalty is due in ac-
cordance with 30 CFR 724.18 or 846.18.

REQUEST FOR HEARING ON A PRELIMI-
NARY FINDING CONCERNING A DEM-
ONSTRATED PATTERN OF WILLFUL VIO-
LATIONS UNDER SECTION 510(C) OF THE
ACT, 30 U.S.C. 1260(C) (FEDERAL PRO-
GRAM; FEDERAL LANDS PROGRAM;
FEDERAL PROGRAM FOR INDIAN LANDS)

SOURCE: 52 FR 39526, Oct. 22, 1987, unless
otherwise noted.

§ 4.1350 Scope.

These rules set forth the procedures
for obtaining review of a preliminary
finding by OSM, prior to approval or
disapproval of a permit application,
that the applicant, or operator speci-
fied in the application, controls or has
controlled mining operations with a
demonstrated pattern of willful viola-
tions of this Act or the applicable
State or Federal program.

§ 4.1351 Preliminary finding by
OSMRE.

If OSMRE determines during review
of the permit application that the ap-
plicant or operator specified in the ap-
plication controls or has controlled
mining operations with a demonstrated
pattern of willful violations of such na-
ture and duration with such resulting
irreparable damage to the environment
as to indicate an intent not to comply,
OSMRE shall issue the applicant or op-
erator a notice of such preliminary
finding. Notice by OSMRE shall be pro-
vided by certified mail, or by overnight
delivery service if the applicant or op-
erator has agreed to bear the expense
for this service. The notice shall state

with specificity the violations upon
which the preliminary finding is based.

[56 FR 2143, Jan. 22, 1991]

§ 4.1352 Who may file; where to file;
when to file.

(a) The applicant or operator may
file a request for hearing on OSM’s pre-
liminary finding of a demonstrated
pattern of willful violations.

(b) The request for hearing shall be
filed with the Hearings Division, Office
of Hearings and Appeals, U.S. Depart-
ment of the Interior, 4015 Wilson Boule-
vard, Arlington, Virginia 22203 (phone
703–235–3800), within 30 days of receipt
by the applicant or operator of the no-
tice of the preliminary finding.

(c) Failure to timely file a request
shall constitute a waiver of the oppor-
tunity for a hearing prior to a final
finding by OSM concerning a dem-
onstrated pattern of willful violations,
and the request shall be dismissed.

§ 4.1353 Contents of request.

The request for hearing shall in-
clude—

(a) A clear statement of the facts en-
titling the one requesting the hearing
to administrative relief;

(b) An explanation of the alleged er-
rors in OSM’s preliminary finding; and

(c) Any other relevant information.

§ 4.1354 Determination by the adminis-
trative law judge.

The administrative law judge shall
promptly set a time and place for and
give notice of the hearing to the appli-
cant or operator and shall issue a deci-
sion within 60 days of the filing of a re-
quest for hearing. The hearing shall be
of record and governed by 5 U.S.C. 554.

§ 4.1355 Burden of proof.

OSM shall have the burden of going
forward to establish a prima facie case
and the ultimate burden of persuasion
as to the existence of a demonstrated
pattern of willful violations of the Act
or the applicable State or Federal pro-
gram which are of such nature, dura-
tion, and with such resulting irrep-
arable damage to the environment as
to indicate an intent to comply.
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§ 4.1356 Appeals.

(a) Any party aggrieved by the deci-
sion of the administrative law judge
may appeal to the Board under proce-
dures set forth in § 4.1271 et seq. of this
subpart, except that the notice of ap-
peal must be filed within 20 days of re-
ceipt of the administrative law judge’s
decision.

(b) The Board shall order an expe-
dited briefing schedule and shall issue
a decision within 45 days of the filing
of the appeal.

REQUEST FOR REVIEW OF APPROVAL OR
DISAPPROVAL OF APPLICATIONS FOR
NEW PERMITS, PERMIT REVISIONS,
PERMIT RENEWALS, THE TRANSFER,
ASSIGNMENT OR SALE OF RIGHTS
GRANTED UNDER PERMIT (FEDERAL
PROGRAM; FEDERAL LANDS PROGRAM;
FEDERAL PROGRAM FOR INDIAN LANDS)
AND FOR COAL EXPLORATION PERMITS
(FEDERAL PROGRAM)

SOURCE: 56 FR 2143, Jan. 22, 1991, unless
otherwise noted.

§ 4.1360 Scope.

These rules set forth the exclusive
procedures for administrative review of
decisions by OSMRE concerning—

(a) Applications for new permits, in-
cluding applications under 30 CFR part
785, and the terms and conditions im-
posed or not imposed in permits by
those decisions. They do not apply to
decisions on applications to mine on
Federal lands in states where the terms
of a cooperative agreement provide for
the applicability of alternative admin-
istrative procedures (see 30 CFR
775.11(c)), but they do apply to OSMRE
decisions on applications for Federal
lands in states with cooperative agree-
ments where OSMRE as well as the
state issue Federal lands permits;

(b) Applications for permit revisions,
permit renewals, and the transfer, as-
signment, or sale of rights granted
under permit;

(c) Permit revisions ordered by
OSMRE; and

(d) Applications for coal exploration
permits.

[56 FR 2143, Jan. 22, 1991; 56 FR 5061, Feb. 7,
1991]

§ 4.1361 Who may file.

The applicant, permittee, or any per-
son having an interest which is or may
be adversely affected by a decision of
OSMRE set forth in § 4.1360 may file a
request for review of that decision.

§ 4.1362 Where to file; when to file.
(a) The request for review shall be

filed with the Hearings Division, Office
of Hearings and Appeals, U.S. Depart-
ment of the Interior, 4015 Wilson Boule-
vard, Arlington, Virginia 22203 (phone
703–235–3800), within 30 days after the
applicant or permittee is notified by
OSMRE of the written decision by cer-
tified mail or by overnight delivery
service if the applicant or permittee
has agreed to bear the expense for this
service.

(b) Failure to file a request for review
within the time specified in paragraph
(a) of this section shall constitute a
waiver of a hearing and the request
shall be dismissed.

§ 4.1363 Contents of request; amend-
ment of request; responses.

(a) The request for review shall in-
clude—

(1) A clear statment of the facts enti-
tling the one requesting review to ad-
ministrative relief;

(2) An explanation of each specific al-
leged error in OSMRE’s decision, in-
cluding reference to the statutory and
regulatory provisions allegedly vio-
lated;

(3) A request for specific relief;
(4) A statement whether the person

requests or waives the opportunity for
an evidentiary hearing; and

(5) Any other relevant information.
(b) All interested parties shall file an

answer or motion in response to a re-
quest for review, or a statement that
no answer or motion will be filed, with-
in 15 days of receipt of the request spe-
cifically admitting or denying facts or
alleged errors stated in the request and
setting forth any other matters to be
considered on review.

(c) A request for review may be
amended once as a matter of right
prior to filing of an answer or motion
or statement filed in accordance with
paragraph (b) of this section. There-
after, a motion for leave to amend the
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request shall be filed with the Adminis-
trative Law Judge. An Administrative
Law Judge may not grant a motion for
leave to amend unless all parties agree
to an extension of the date of com-
mencement of the hearing under
§ 4.1364. A request for review may not
be amended after a hearing com-
mences.

(d) An interested party shall have 10
days from filing of a request for review
that is amended as a matter of right or
the time remaining for response to the
original request, whichever is longer,
to file an answer, motion, or statement
in accordance with paragraph (b) of
this section. If the Administrative Law
Judge grants a motion to amend a re-
quest for review, the time for an inter-
ested party to file an answer, motion,
or statement shall be set forth in the
order granting it.

(e) Failure of any party to comply
with the requirements of paragraph (a)
or (b) of this section may be regarded
by an Administrative Law Judge as a
waiver by that party of the right to
commencement of a hearing within 30
days of the filing of a request for re-
view if the Administrative Law Judge
concludes that the failure was substan-
tial and that another party was preju-
diced as a result.

[56 FR 2143, Jan. 22, 1991; 56 FR 5061, Feb. 7,
1991]

§ 4.1364 Time for hearing; notice of
hearing; extension of time for hear-
ing.

Unless all parties agree in writing to
an extension or waiver, the Adminis-
trative Law Judge shall commence a
hearing within 30 days of the date of
the filing of the request for review or
amended request for review and shall
simultaneously notify the applicant or
permittee and all interested parties of
the time and place of such hearing be-
fore the hearing commences. The hear-
ing shall be of record and governed by
5 U.S.C. 554. An agreement to waive the
time limit for commencement of a
hearing may specify the length of the
extension agreed to.

§ 4.1365 Status of decision pending ad-
ministrative review.

The filing of a request for review
shall not stay the effectiveness of the

OSMRE decision pending completion of
administrative review.

§ 4.1366 Burdens of proof.

(a) In a proceeding to review a deci-
sion on an application for a new per-
mit—

(1) If the permit applicant is seeking
review, OSMRE shall have the burden
of going forward to establish a prima
facie case as to failure to comply with
the applicable requirements of the Act
or the regulations or as to the appro-
priateness of the permit terms and con-
ditions, and the permit applicant shall
have the ultimate burden of persuasion
as to entitlement to the permit or as to
the inappropriateness of the permit
terms and conditions.

(2) If any other person is seeking re-
view, that person shall have the burden
of going forward to establish a prima
facie case and the ultimate burden of
persuasion that the permit application
fails in some manner to comply with
the applicable requirements of the Act
or the regulations, or that OSMRE
should have imposed certain terms and
conditions that were not imposed.

(b) In a proceeding to review a permit
revision ordered by OSMRE, OSMRE
shall have the burden of going forward
to establish a prima facie case that the
permit should be revised and the per-
mittee shall have the ultimate burden
of persuasion.

(c) In a proceeding to review the ap-
proval or disapproval of an application
for a permit renewal, those parties op-
posing renewal shall have the burden of
going forward to establish a prima
facie case and the ultimate burden of
persuasion that the renewal applica-
tion should be disapproved.

(d) In a proceeding to review the ap-
proval or disapproval of an application
for a permit revision or an application
for the transfer, assignment, or sale of
rights granted under a permit—

(1) If the applicant is seeking review,
OSMRE shall have the burden of going
forward to establish a prima facie case
as to failure to comply with applicable
requirements of the Act or the regula-
tions, and the applicant requesting re-
view shall have the ultimate burden of
persuasion as to entitlement to ap-
proval of the application; and
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(2) If any other person is seeking re-
view, that person shall have the burden
of going forward to establish a prima
facie case and the ultimate burden of
persuasion that the application fails in
some manner to comply with the appli-
cable requirements of the Act and the
regulations.

(e) In a proceeding to review a deci-
sion on an application for a coal explo-
ration permit—

(1) If the coal exploration permit ap-
plicant is seeking review, OSMRE shall
have the burden of going forward to es-
tablish a prima facie case as to failure
to comply with the applicable require-
ments of the Act or the regulations,
and the permit applicant shall have the
ultimate burden of persuasion as to en-
titlement to the approval.

(2) If any other person is seeking re-
view, that person shall have the burden
of going forward to establish a prima
facie case and the ultimate burden of
persuasion that the application fails in
some manner to comply with the appli-
cable requirements of the Act or the
regulations.

§ 4.1367 Request for temporary relief.

(a) Where review is requested pursu-
ant to § 4.1362, any party may file a re-
quest for temporary relief at any time
prior to a decision by an Administra-
tive Law Judge, so long as the relief
sought is not the issuance of a permit
where a permit application has been
disapproved in whole or in part.

(b) The request shall be filed with the
Administrative Law Judge to whom
the case has been assigned. If no as-
signment has been made, the applica-
tion shall be filed in the Hearings Divi-
sion, Office of Hearings and Appeals,
U.S. Department of the Interior, 4015
Wilson Boulevard, Arlington, Virginia
22203 (phone 703–235–3800).

(c) The application shall include—
(1) A detailed written statement set-

ting forth the reasons why relief should
be granted;

(2) A statement of the specific relief
requested;

(3) A showing that there is a substan-
tial likelihood that the person seeking
relief will prevail on the merits of the
final determination of the proceeding;
and

(4) A showing that the relief sought
will not adversely affect the public
health or safety or cause significant,
imminent environmental harm to land,
air, or water resources.

(d) The Administrative Law Judge
may hold a hearing on any issue raised
by the application.

(e) The Administrative Law Judge
shall issue expeditiously an order or
decision granting or denying such tem-
porary relief. Temporary relief may be
granted only if—

(1) All parties to the proceeding have
been notified and given an opportunity
to be heard on a request for temporary
relief;

(2) The person requesting such relief
shows a substantial likelihood of pre-
vailing on the merits of the final deter-
mination of the proceeding; and

(3) Such relief will not adversely af-
fect the public health or safety or
cause significant, imminent environ-
mental harm to land, air, or water re-
sources.

(f) Appeals of temporary relief deci-
sions.

(1) Any party desiring to appeal the
decision of the Administrative Law
Judge granting or denying temporary
relief may appeal to the Board, or, in
the alternative, may seek judicial re-
view pursuant to section 526(a), 30
U.S.C. 1276(a), of the Act.

(2) The Board shall issue an expedited
briefing schedule and shall issue a deci-
sion on the appeal expeditiously.

§ 4.1368 Determination by the Admin-
istrative Law Judge.

Unless all parties agree in writing to
an extension or waiver, the Adminis-
trative Law Judge shall issue a written
decision in accordance with § 4.1127
within 30 days of the date the hearing
record is closed by the Administrative
Law Judge. An agreement to waive the
time limit for issuing a decision may
specify the length of the extension
agreed to.

§ 4.1369 Petition for discretionary re-
view; judicial review.

(a) Any party aggrieved by a decision
of an Administrative Law Judge may
file a petition for discretionary review
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with the Board within 30 days of re-
ceipt of the decision or, in the alter-
native, may seek judicial review in ac-
cordance with 30 U.S.C. 1276(a)(2) (1982).
A copy of the petition shall be served
simultaneously on the Administrative
Law Judge who issued the decision,
who shall forthwith forward the record
to the Board, and on all other parties
to the proceeding.

(b) The petition shall set forth spe-
cifically the alleged errors in the deci-
sion, with supporting argument, and
shall attach a copy of the decision.

(c) Any party may file a response to
a petition for discretionary review
within 20 days of receipt of the peti-
tion.

(d) The Board shall issue a decision
denying the petition or granting the
petition and deciding the merits within
60 days of the deadline for filing re-
sponses.

REVIEW OF DECISIONS OF THE OFFICE OF
SURFACE MINING SUSPENDING OR RE-
SCINDING IMPROVIDENTLY ISSUED PER-
MITS

SOURCE: 59 FR 54326, Oct. 28, 1994, unless
otherwise noted.

§ 4.1370 Scope.

Sections 4.1370 through 4.1377 govern
the procedures for review of notices
from OSM of suspension of improvi-
dently issued permits issued under 30
CFR 773.20(c) or of notices of proposed
suspension and rescission of improvi-
dently issued permits issued under 30
CFR 773.21.

§ 4.1371 Who may file, where to file,
when to file.

(a) A permittee that is served with a
notice of suspension under 30 CFR
773.20(c)(2) or a notice of proposed sus-
pension and rescission under 30 CFR
773.21 may file a request for review
with the Hearings Division, Office of
Hearings and Appeals, U.S. Department
of the Interior, 4015 Wilson Boulevard,
Arlington, Virginia 22203 (Telephone
703–235–3800) within 30 days of service of
the notice.

(b) Failure to file a request for review
within 30 days of service of the notice
shall constitute a waiver of review of

the notice. An untimely request for re-
view shall be dismissed.

(c) Where appropriate under the Ad-
ministrative Dispute Resolution Act, 5
U.S.C. §§ 571–583, the Hearings Division
may use a dispute resolution proceed-
ing, if the parties agree to such pro-
ceeding, before the procedures set forth
in §§ 4.1373 through 4.1377.

§ 4.1372 Contents of request for re-
view, response to request, amend-
ment of request.

(a) The request for review shall in-
clude:

(1) A copy of the notice of suspension
or the notice of proposed suspension
and rescission;

(2) Documentary proof, or, where ap-
propriate, offers of proof, concerning
the matters set forth in 30 CFR
773.20(b) or 773.21(a)(1) through (4)
showing that the person requesting re-
view is entitled to administrative re-
lief;

(3) A statement whether the person
requesting review wishes an evi-
dentiary hearing or waives the oppor-
tunity for such a hearing;

(4) A request for specific relief; and
(5) Any other relevant information.
(b) Within 20 days of service of the re-

quest for review by the permittee in ac-
cordance with 43 CFR 4.1109, OSM and
all interested parties shall file an an-
swer to the request for review or a mo-
tion in response to the request or a
statement that no answer or motion
will be filed. OSM or any interested
party may request an evidentiary hear-
ing even if the person requesting re-
view has waived the opportunity for
such a hearing.

(c) The permittee may amend the re-
quest for review once as a matter of
right before a response in accordance
with paragraph (b) of this section is re-
quired to be filed. After the period for
filing such a response, the permittee
may file a motion for leave to amend
the request for review with the admin-
istrative law judge. If the administra-
tive law judge grants a motion for
leave to amend, he shall provide OSM
and any other party that filed a re-
sponse in accordance with paragraph
(b) not less than 10 days to file an
amended response.
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§ 4.1373 Hearing.
(a) If a hearing is requested, the ad-

ministrative law judge shall convene
the hearing within 90 days of receipt of
the responses under § 4.1372(b). The 90-
day deadline for convening the hearing
may be waived for a definite time by
the written agreement of all parties,
filed with the administrative law
judge, or may be extended by the ad-
ministrative law judge, in response to a
motion setting forth good cause to do
so, if no other party is prejudiced by
the extension.

(b) The administrative law judge
shall give notice of the hearing at least
10 days in advance of the date of the
hearing.

[59 FR 54362, Oct. 28, 1994; 59 FR 56573, Nov.
14, 1994]

§ 4.1374 Burdens of proof.
(a) OSM shall have the burden of

going forward to present a prima facie
case of the validity of the notice of sus-
pension or the notice of proposed sus-
pension and rescission.

(b) The permittee shall have the ulti-
mate burden of persuasion by a prepon-
derance of the evidence that the notice
is invalid.

§ 4.1375 Time for initial decision.
The administrative law judge shall

issue an initial decision within 30 days
of the date the record of the hearing is
closed, or, if no hearing is held, within
30 days of the deadline for filing re-
sponses under § 4.1372(b).

§ 4.1376 Petition for temporary relief
from notice of suspension or notice
of proposed suspension and rescis-
sion; appeals from decisions grant-
ing or denying temporary relief.

(a) Any party may file a petition for
temporary relief from the notice of
suspension or the notice of proposed
suspension and rescission in conjunc-
tion with the filing of the request for
review or at any time before an initial
decision is issued by the administrative
law judge.

(b) The petition for temporary relief
shall be filed with the administrative
law judge to whom the request for re-
view has been assigned. If none has
been assigned, the petition shall be
filed with the Hearings Division, Office

of Hearings and Appeals, U.S. Depart-
ment of the Interior, 4015 Wilson Boule-
vard, Arlington, Virginia 22203 (Tele-
phone 703–235–3800).

(c) The petition for temporary relief
shall include:

(1) A statement of the specific relief
requested;

(2) A detailed statement of why tem-
porary relief should be granted, includ-
ing—

(i) A showing that there is a substan-
tial likelihood that petitioner will pre-
vail on the merits, and

(ii) A showing that the relief sought
will not adversely affect the public
health or safety or cause significant,
imminent environmental harm to land,
air or water resources;

(3) A statement whether the peti-
tioner requests an evidentiary hearing.

(d) Any party may file a response to
the petition no later than 5 days after
it was served and may request a hear-
ing even if the petitioner has not done
so.

(e) The administrative law judge may
hold a hearing on any issue raised by
the petition within 10 days of the filing
of responses to the petition, and shall
do so if a hearing is requested by any
party.

(f) The administrative law judge
shall issue an order or decision grant-
ing or denying the petition for tem-
porary relief within 5 days of the date
of a hearing on the petition or, if no
hearing is held, of service of the re-
sponses to the petition on all parties.

(g) The administrative law judge may
only grant temporary relief if:

(1) All parties to the proceeding have
been notified of the petition and have
had an opportunity to respond and a
hearing has been held if requested;

(2) The petitioner has demonstrated a
substantial likelihood of prevailing on
the merits; and

(3) Temporary relief will not ad-
versely affect public health or safety or
cause significant, imminent harm to
land, air or water resources.

(h) Any party may file an appeal of
an order or decision granting or deny-
ing temporary relief with the Board
within 30 days of receipt of the order or
decision or, in the alternative, may
seek judicial review within 30 days in
accordance with section 526(a) of the
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Act, 30 U.S.C. 1276(a). If an appeal is
filed with the Board, the Board shall
issue an expedited briefing schedule
and shall decide the appeal expedi-
tiously.

§ 4.1377 Petition for discretionary re-
view of initial decision.

(a) Any party may file a petition for
discretionary review of an initial deci-
sion of an administrative law judge is-
sued under § 4.1375 with the Board with-
in 30 days of receipt of the decision. An
untimely petition shall be dismissed.

(b) The petition for discretionary re-
view shall set forth specifically the al-
leged errors in the initial decision,
with supporting argument, and shall
attach a copy of the decision.

(c) Any party may file a response to
the petition for discretionary review
within 30 days of its service.

(d) The Board shall issue a decision
denying the petition or granting the
petition and deciding the merits within
60 days of the deadline for filing re-
sponses.

REVIEW OF OFFICE OF SURFACE MINING
WRITTEN DECISIONS CONCERNING OWN-
ERSHIP AND CONTROL

SOURCE: 59 FR 54363, Oct. 28, 1994, unless
otherwise noted.

§ 4.1380 Scope.
Sections 4.1380 through 4.1387 govern

the procedures for review of written de-
cisions of OSM on challenges by an ap-
plicant or other person shown in the
Applicant Violator System to an own-
ership or control link or the status of a
violation.

§ 4.1381 Who may file; when to file;
where to file.

(a) An applicant or any other person
shown in the Applicant Violator Sys-
tem who receives a written decision by
OSM, in response to a challenge to an
ownership or control link or the status
of a violation, on whether or not the
ownership or control link has been
shown to be erroneous or has been re-
butted and/or whether the violation
covered by a federal violation notice
remains outstanding, has been cor-
rected, or is the subject of a good faith
appeal may file a request for review

with the Hearings Division, Office of
Hearings and Appeals, U.S. Department
of the Interior, 4015 Wilson Boulevard,
Arlington, Virginia 22203 (Telephone
703–235–3800) within 30 days of service of
the decision.

(b) Failure to file a request for review
within 30 days of service of the decision
constitutes a waiver of review of the
decision. An untimely request for re-
view shall be dismissed.

(c) Where appropriate under the Ad-
ministrative Dispute Resolution Act, 5
U.S.C. §§ 571–583, the Hearings Division
may use a dispute resolution proceed-
ing, if the parties agree to such pro-
ceeding, before the procedures set forth
in §§ 4.1383 through 4.1387.

§ 4.1382 Contents of request for re-
view; response to request; amend-
ment of request.

(a) The request for review shall in-
clude:

(1) A copy of the decision of OSM;
(2) A statement of the alleged errors

in the decision and the facts that enti-
tle the person requesting review to ad-
ministrative relief;

(3) A statement whether the person
requesting review wishes an evi-
dentiary hearing or waives the oppor-
tunity for such a hearing;

(4) A request for specific relief; and
(5) Any other relevant information.
(b) Within 20 days of service of the re-

quest for review in accordance with 43
CFR 4.1109, OSM and all interested par-
ties shall file an answer to the request
for review or a motion in response to
the request or a statement that no an-
swer or motion will be filed. OSM or
any interested party may request an
evidentiary hearing even if the person
requesting review has waived the op-
portunity for a hearing.

(c) The person filing the request for
review may amend it once as a matter
of right before the response in accord-
ance with paragraph (b) of this section
is required to be filed. After the period
for filing such a response, the person
may file a motion for leave to amend
the request with the administrative
law judge. If the administrative law
judge grants a motion for leave to
amend, he shall provide OSM and any
other party that filed a response in ac-
cordance with paragraph (b) not less
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than 10 days to file an amended re-
sponse.

§ 4.1383 Hearing.
(a) If a hearing is requested, the ad-

ministrative law judge shall convene
the hearing within 90 days of receipt of
responses under § 4.1382(b). The 90-day
deadline for convening the hearing may
be waived for a definite time by the
written agreement of all parties, filed
with the administrative law judge, or
may be extended by the administrative
law judge, in response to a motion set-
ting forth good cause to do so, if no
other party is prejudiced by the exten-
sion.

(b) The administrative law judge
shall give notice of the hearing at least
10 days in advance of the date of the
hearing.

§ 4.1384 Burdens of proof.
(a) OSM shall have the burden of

going forward to present a prima facie
case of the validity of the decision.

(b) The person filing the request for
review shall have the ultimate burden
of persuasion by a preponderance of the
evidence that the decision is in error.

§ 4.1385 Time for initial decision.
The administrative law judge shall

issue an initial decision within 30 days
of the date the record of the hearing is
closed, or, if no hearing is held, within
30 days of the deadline for filing re-
sponses under § 4.1382(b).

§ 4.1386 Petition for temporary relief
from decision; appeals from deci-
sions granting or denying tem-
porary relief.

(a) Any party may file a petition for
temporary relief from the decision of
OSM in conjunction with the filing of
the request for review or at any time
before an initial decision is issued by
the administrative law judge.

(b) The petition for temporary relief
shall be filed with the administrative
law judge to whom the request for re-
view has been assigned. If none has
been assigned, the petition shall be
filed with the Hearings Division, Office
of Hearings and Appeals, U.S. Depart-
ment of the Interior, 4015 Wilson Boule-
vard, Arlington, Virginia 22203 (Tele-
phone 703–235–3800).

(c) The petition for temporary relief
shall include:

(1) A statement of the specific relief
requested:

(2) A detailed statement of why tem-
porary relief should be granted, includ-
ing:

(i) A showing that there is a substan-
tial likelihood that petitioner will pre-
vail on the merits, and

(ii) A showing that granting the re-
lief requested will not adversely affect
the public health or safety or cause sig-
nificant, imminent environmental
harm to land, air or water resources;

(3) A statement whether the peti-
tioner requests an evidentiary hearing.

(d) Any party may file a response to
the petition no later than 5 days after
it was served and may request a hear-
ing even if the petitioner has not done
so.

(e) The administrative law judge may
hold a hearing on any issue raised by
the petition within 10 days of the filing
of responses to the petition, and shall
do so if a hearing is requested by any
party.

(f) The administrative law judge
shall issue an order or decision grant-
ing or denying the petition for tem-
porary relief within 5 days of the date
of a hearing on the petition or, if no
hearing is held, of service of the re-
sponses to the petition on all parties.

(g) The administrative law judge may
only grant temporary relief if:

(1) All parties to the proceeding have
been notified of the petition and have
had an opportunity to respond and a
hearing has been held if requested;

(2) The petitioner has demonstrated a
substantial likelihood of prevailing on
the merits; and

(3) Temporary relief will not ad-
versely affect public health or safety or
cause significant, imminent environ-
mental harm to land, air or water re-
sources.

(h) Any party may file an appeal of
an order or decision granting or deny-
ing temporary relief with the Board
within 30 days of receipt of the order or
decision or, in the alternative, may
seek judicial review within 30 days in
accordance with section 526(a) of the
Act, 30 U.S.C. 1276(a). If an appeal is
filed with the Board, the Board shall
issue an expedited briefing schedule
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and shall decide the appeal expedi-
tiously.

§ 4.1387 Petition for discretionary re-
view of initial decisions.

(a) Any party may file a petition for
discretionary review of an initial deci-
sion of an administrative law judge is-
sued under § 4.1385 with the Board with-
in 30 days of receipt of the decision. An
untimely petition shall be dismissed.

(b) The petition for discretionary re-
view shall set forth specifically the al-
leged errors in the initial decision,
with supporting argument, and shall
attach a copy of the decision.

(c) Any party may file a response to
the petition for discretionary review
within 30 days of its service.

(d) The Board shall issue a decision
denying the petition or granting the
petition and deciding the merits within
60 days of the deadline for filing re-
sponses.

REQUEST FOR REVIEW OF OSM DETER-
MINATIONS OF ISSUES UNDER 30 CFR
PART 761 (FEDERAL PROGRAM; FED-
ERAL LANDS PROGRAM; FEDERAL PRO-
GRAM FOR INDIAN LANDS)

SOURCE: 52 FR 39530, Oct. 22, 1987, unless
otherwise noted.

§ 4.1390 Scope.
These rules set forth procedures for

obtaining review pursuant to 30 CFR
761.12(h) of a determination by OSM
that a person holds or does not hold a
valid existing right, or that surface
coal mining operations did or did not
exist on the date of enactment of the
Act, on lands where operations are pro-
hibited or limited by section 522(e) of
the Act, 30 U.S.C. 1272(e), or that sur-
face coal mining operations may be
permitted within the boundaries of a
national forest in accordance with sec-
tion 522(e)(2).

§ 4.1391 Who may file; where to file;
when to file; filing of administrative
record.

(a) The applicant or any person with
an interest which is or may be ad-
versely affected by a determination of
OSMRE that a person holds or does not
hold a valid existing right, or that sur-
face coal mining operations did or did
not exist on the date of enactment of

the Act, or that surface coal mining
operations may be permitted within
the boundaries of a national forest,
may file a request for review of that
determination with the office of the
OSMRE official whose determination is
being appealed and at the same time
shall send a copy of the request to the
Board of Land Appeals, Office of Hear-
ings and Appeals, U.S. Department of
the Interior, 4015 Wilson Boulevard, Ar-
lington, Virginia 22203 (phone 703–235–
3750). The OSMRE official shall file
with the Board the complete adminis-
trative record of the decision under re-
view as soon as practicable.

(b)(1) Notice by OSMRE to the appli-
cant or permittee of a determination
under section (a) shall be provided by
certified mail or by overnight delivery
service if the applicant or permittee
has agreed to bear the expense of this
service. The request for review of a de-
termination under section (a), when
that determination is made independ-
ently of a decision on an application
for a permit; permit revision; permit
renewal; transfer, assignment, or sale
of rights granted under permit; or coal
exploration permit, shall be filed with-
in 30 days after receipt of the deter-
mination by any person who has re-
ceived a copy of the determination by
certified mail or overnight delivery
service. The request for review shall be
filed within 30 days of the date of publi-
cation of notice in the FEDERAL REG-
ISTER that a determination has been
made for any person who has not re-
ceived a copy by certified mail or over-
night delivery service.

(2) The request for review of a deter-
mination under section (a), when that
determination is made in conjunction
with a decision on an application for a
permit; permit revision; permit re-
newal, transfer, assignment, or sale of
rights granted under permit; or coal
exploration permit, shall be filed in ac-
cordance with 43 CFR 4.1362.

(c) Failure to file a request for review
within the time specified in paragraph
(b) of this section shall constitute a
waiver of the right to review and the
request shall be dismissed.

[56 FR 2145, Jan. 22, 1991]
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§ 4.1392 Contents of request; amend-
ment of request; responses.

(a) The request for review shall in-
clude—

(1) A clear statement of the reasons
for appeal;

(2) A request for specific relief;
(3) A copy of the decision appealed

from; and
(4) Any other relevant information.
(b) All interested parties shall file an

answer or motion in response to a re-
quest for review or a statement that no
answer or motion will be filed within 15
days of receipt specifically admitting
or denying facts or alleged errors stat-
ed in the request and setting forth any
other matters to be considered on re-
view.

(c) A request for review may be
amended once as a matter of right
prior to receipt of an answer or motion
or statement filed in accordance with
paragraph (b) of this section. There-
after, a motion for leave to amend the
request shall be filed with the Board.

(d) An interested party shall have 10
days from receipt of a request for re-
view that is amended as a matter of
right or the time remaining for re-
sponse to the original request to file an
answer, motion, or statement in ac-
cordance with paragraph (b) of this sec-
tion, whichever is longer. If the Board
grants a motion to amend a request for
review, the time for an interested
party to file an answer, motion, or
statement shall be set forth in the
order granting the motion.

§ 4.1393 Status of decision pending ad-
ministrative review.

43 CFR 4.21(a) applies to determina-
tions of the Office of Surface Mining
under 30 U.S.C. 1272(e).

§ 4.1394 Burden of proof.
(a) If the permit applicant is seeking

review, OSM shall have the burden of
going forward to establish a prima
facie case and the permit applicant
shall have the ultimate burden of per-
suasion.

(b) If any other person is seeking re-
view, that person shall have the burden
of going forward to establish a prima
facie case and the ultimate burden of
persuasion that a person holds or does
not hold a valid existing right, or that

surface coal mining operations did or
did not exist on the date of enactment
of the Act, or that surface coal mining
operations may or may not be per-
mitted within the boundaries of a na-
tional forest.

Subpart M—Special Procedural
Rules Applicable to Appeals
of Decisions Made Under
OMB Circular A–76

AUTHORITY: 5 U.S.C. 301.

SOURCE: 45 FR 75213, Nov. 14, 1980. Redesig-
nated at 52 FR 39525, Oct. 22, 1987.

§ 4.1600 Purpose and nature of the ap-
peal process.

(a) This appeals procedure embodies
an informal administrative review of
agency decisions made under OMB Cir-
cular A–76, and is intended to assure
that such decisions are fair, equitable,
and in compliance with the provisions
of the Circular. This procedure pro-
vides affected parties an opportunity to
request that such decisions be objec-
tively reviewed by a party independent
of the A–76 decision process.

(b) This appeals procedure is admin-
istrative rather than judicial in nature,
and does not provide for a judicial re-
view or for further levels of appeal. The
decisions of the appeals official are
final.

(c) This procedure is intended to pro-
tect the rights of all affected parties
and, therefore, neither the procedure
nor agency determinations may be sub-
ject to negotiation, arbitration, or
agreements with any one of the par-
ties.

§ 4.1601 Basis for appeal.
(a) An appeal may be based only on a

specific alleged material deviation (or
deviations) by the agency from the pro-
visions of OMB Circular A–76 or Sup-
plement No. 1 thereto, the ‘‘Cost Com-
parison Handbook.’’ Appeals may not
be based on other factors, such as the
economic impact of the agency’s deci-
sion on a community, or other socio-
economic issues.

(b) This appeals procedure shall be
used only to resolve questions of the
determination between contract and
in-house performance of a commercial
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or industrial type requirement, and
shall not apply to questions concerning
award to one contractor in preference
to another.

§ 4.1602 Who may appeal under this
procedure.

An appeal may be filed by any af-
fected party, viz, employees of the Fed-
eral activity under review, authorized
employee representative organizations,
contractors, and potential contractors.

§ 4.1603 Appeal period.
An appeal may be submitted at any

time within 45 calendar days after an-
nouncement of an agency decision re-
garding the method of performance of a
commercial or industrial type require-
ment.

§ 4.1604 Method of filing an appeal.
An appeal must be in writing, and

must be submitted to: Director, Office
of Hearings and Appeals, U.S. Depart-
ment of the Interior, room 1111,
Ballston Towers Building No. 3, 4015
Wilson Boulevard, Arlington, Virginia
22203.

§ 4.1605 Action by the Office of Hear-
ings and Appeals.

(a) Upon receipt of an appeal, the Di-
rector, Office of Hearings and Appeals
shall designate an appeals official, who
shall process the appeal.

(b) The appeals official shall prompt-
ly docket the appeal and send copies of
the docketing notice to the appellant,
the director or other appropriate offi-
cial of the bureau or office involved,
and the Solicitor of the Department.

§ 4.1606 Department representation.
(a) Upon receipt of the docketing no-

tice, the Solicitor shall appoint coun-
sel to represent the Department in the
appeal action, and so notify the appel-
lant and the appeals official.

(b) Within seven calendar days of his
designation the Department Counsel
shall assemble and transmit to the ap-
peals official a file containing the ap-
pealed agency decision and all docu-
ments relevant thereto, including the
detailed analysis upon which the agen-
cy decision was based. At the same
time, the Department Counsel shall
send to the appellant a copy of the

transmittal document, containing a
table of contents of the file.

§ 4.1607 Processing the appeal.

(a) The appeals official shall arrange
such conferences with the concerned
parties as are necessary, including (if
requested by the appellant) an oral
presentation.

(b) The appeals official may require
either party to submit any additional
documents, oral or written testimony,
or other items of evidence which he
considers necessary for a complete re-
view of the agency decision.

(c) All documentary evidence submit-
ted by one party to the appeal action
shall be made available to the other
party (or parties), except that avail-
ability of proprietary information may
be restricted by the party holding the
proprietary interest in such informa-
tion.

§ 4.1608 Oral presentations.

(a) Upon request of the appellant, an
opportunity for an oral presentation to
the appeals official shall be granted.
The purpose of an oral presentation
shall be to permit the appellant to dis-
cuss or explain factual evidence sup-
porting his allegations, and/or to ob-
tain oral explanations of pertinent evi-
dence. The time and place of each oral
presentation shall be determined by
the appeals official, after consultation
with the appropriate parties.

(b) The appellant may, but is not re-
quired to, be represented by legal coun-
sel at an oral presentation.

(c) The Department Counsel and the
bureau/office involved shall be invited
to attend any oral presentation. The
appeals official may require the at-
tendance and participation of an offi-
cial or employee of the Department,
whether or not requested by the appel-
lant, if, in the appeals official’s judg-
ment, such official or employee may
possess knowledge or information per-
tinent to the agency decision being ap-
pealed, and if this knowledge or infor-
mation is unobtainable elsewhere.

(d) An oral presentation shall not
constitute a judicial proceeding, and no
such judicial proceeding or hearing
shall be provided for in this appeals
process. There shall be no requirement
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for legal briefs, sworn statements, in-
terrogation under oath, official tran-
scripts of testimony, etc., unless the
appeals official determines such are
necessary for effective disposition of
the appeal.

§ 4.1609 Multiple appeals.

If two or more appellants submit ap-
peals of the same agency decision,
which are based on the same or similar
allegations, the appeals official may,
at his discretion, consider all such ap-
peals concurrently and issue a single
written decision resolving all of the
several appeals.

§ 4.1610 Decision of the appeals offi-
cial.

(a) Within 30 calendar days after re-
ceipt of an appeal by the Office of
Hearings and Appeals, the appeals offi-
cial shall issue a written decision, ei-
ther affirming or denying the appeal.
This decision shall be final, with no ju-
dicial review or further avenue of ap-
peal.

(b) If the appeals official affirms the
appeal, his decision regarding further
action by the agency shall be binding
upon the agency.

(c) If it proves impracticable to issue
a decision within the prescribed 30 cal-
endar days, the appeals official may ex-
tend this period, notifying all con-
cerned parties of the anticipated deci-
sion date.

PART 5—MAKING PICTURES, TELE-
VISION PRODUCTIONS OR
SOUND TRACKS ON CERTAIN
AREAS UNDER THE JURISDICTION
OF THE DEPARTMENT OF THE IN-
TERIOR

Sec.
5.1 Areas administered by U.S. Fish and

Wildlife Service or National Park Serv-
ice.

5.2 Areas administered by the Bureau of In-
dian Affairs.

AUTHORITY: R.S. 463, sec. 3, 39 Stat. 535, as
amended, sec. 10, 45 Stat. 1224, as amended; 5
U.S.C. 301, 25 U.S.C. 2, 16 U.S.C. 715i.

§ 5.1 Areas administered by U.S. Fish
and Wildlife Service or National
Park Service.

(a) Permit required. No picture may be
filmed, and no television production or
sound track made on any area adminis-
tered by the U.S. Fish and Wildlife
Service or the National Park Service,
of the Department of the Interior, by
any person other than amateur or bona
fide newsreel and news television pho-
tographers and soundmen, unless writ-
ten permission has been obtained from
the Service having jurisdiction over
the area. Applications for permission
should be submitted to the local offi-
cial having administrative responsibil-
ity for the area involved.

(b) Fees; bonds. (1) No fees will be
charged for the making of motion pic-
tures, television productions or sound
tracks on areas administered by the
U.S. Fish and Wildlife Service or the
National Park Service. The regular
general admission and other fees cur-
rently in effect in any area under the
jurisdiction of the National Park Serv-
ice are not affected by this paragraph.

(2) A bond shall be furnished, or de-
posit made in cash or by certified
check, in an amount to be set by the
official in charge of the area to insure
full compliance with all of the condi-
tions prescribed in paragraph (d)(3) of
this section.

(c) Approval of application. Permis-
sion to make a motion picture, tele-
vision production or sound track on
areas administered by the U.S. Fish
and Wildlife Service or the National
Park Service will be granted by the
head of the Service or his authorized
representative in his discretion and on
acceptance by the applicant of the con-
ditions set forth in paragraph (d)(3) of
this section.

(d) Form of application. The following
form is prescribed for an application
for permission to make a motion pic-
ture, television production, or sound
track on areas administered by the
U.S. Fish and Wildlife Service or the
National Park Service:

Date ————————
To the head of the ——————————————
Service, Department of the Interior ————

(Area)
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(1) Permission is requested to make, in the
area mentioned above, a ——————————

(2) The scope of the filming (or production
or recording) and the manner and extent
thereof will be as follows

Weather conditions permitting, work will
commence on approximately ————— and
will be completed on approximately ————
————————————————————————
————————————————————————

(An additional sheet should be used if nec-
essary.)

(3) The undersigned accepts and will com-
ply with the following conditions:

(i) Utmost care will be exercised to see
that no natural features are injured, and
after completion of the work the area will,
as required by the official in charge, either
be cleaned up and restored to its prior condi-
tion or left, after clean-up, in a condition
satisfactory to the official in charge.

(ii) Credit will be given to the Department
of the Interior and the Service involved
through the use of an appropriate title or an-
nouncement, unless there is issued by the of-
ficial in charge of the area a written state-
ment that no such courtesy credit is desired.

(iii) Pictures will be taken of wildlife only
when such wildlife will be shown in its natu-
ral state or under approved management
conditions if such wildlife is confined.

(iv) [Reserved]
(v) Any special instructions received from

the official in charge of the area will be com-
plied with.

(vi) Any additional information relating to
the privilege applied for by this application
will be furnished upon request of the official
in charge.

——————————————————
(Applicant)

For—————————————
(Company)

Bond Requirement $ ————————————
Approved: ——————————————

(Date)
——————————————————

(Title)

[22 FR 1987, Mar. 26, 1957, as amended at 36
FR 2972, Feb. 13, 1971]

§ 5.2 Areas administered by the Bu-
reau of Indian Affairs.

(a) Individual Indians. Anyone who
desires to go on the land of an Indian
to make pictures, television produc-
tions or sound tracks is expected to ob-
serve the ordinary courtesy of first ob-
taining permission from the Indian and
of observing any conditions attached to
such permission.

(b) Indian groups and communities.
Anyone who desires to take pictures,
including motion pictures, or to make
a television production or a sound

track of Indian communities, churches,
kivas, plazas, or ceremonies performed
in such places, must obtain prior per-
mission from the proper officials of the
place or community. Limitations
which such officials may impose must
be scrupulously observed.

(c) Use of Indian lands. If the filming
of pictures or the making of television
productions or sound tracks requires
the actual use of Indian lands, a lease
or permit must be obtained pursuant to
25 CFR part 131.

(d) Employment of Indians. Any mo-
tion picture or television producer who
obtains a lease or permit for the use of
Indian land pursuant to 25 CFR part 131
shall be expected to pay a fair and rea-
sonable wage to any Indians employed
in connection with the production ac-
tivities.

[22 FR 1987, Mar. 26, 1957]

PART 6—PATENT REGULATIONS

Subpart A—Inventions by Employees

Sec.
6.1 Definitions.
6.2 Report of invention.
6.3 Action by supervisory officials.
6.4 Action by Solicitor.
6.5 Rights in inventions.
6.6 Appeals by employees.
6.7 Domestic patent protection.
6.8 Foreign filing.
6.9 Publication and public use of invention

before patent application is filed.
6.10 Publicity concerning the invention

after patent application is filed.
6.11 Condition of employment.

Subpart B—Licenses

6.51 Purpose.
6.52 Patents.
6.53 Unpatented inventions.
6.54 Use or manufacture by or for the Gov-

ernment.
6.55 Terms of licenses or sublicenses.
6.56 Issuance of licenses.
6.57 Evaluation Committee.

AUTHORITY: 5 U.S.C. 301; sec. 2, Reorga-
nization Plan No. 3 of 1950, 15 FR 3174; E.O.
10096, 15 FR 389; and E.O. 10930, 26 FR 2583.

SOURCE: 29 FR 260, Jan. 10, 1964; 29 FR 6498,
May 19, 1964, unless otherwise noted.
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Subpart A—Inventions by
Employees

§ 6.1 Definitions.
As used in this subpart:
(a) The term Department means the

Department of the Interior.
(b) The term Secretary means the Sec-

retary of the Interior.
(c) The term Solicitor means the So-

licitor of the Department of the Inte-
rior, or anyone authorized to act for
him.

(d) The term Commissioner means the
Commissioner of Patents, or any As-
sistant Commissioner who may act for
the Commissioner of Patents.

(e) The term invention means any new
and useful art, process, method, ma-
chine, manufacture, or composition of
matter, or any new and useful improve-
ment thereof, or any new variety of
plant, or any new, original and orna-
mental design for an article of manu-
facture, which is or may be patentable
under the laws of the United States.

(f) The term employee as used in this
part includes a part time consultant, a
part time employee or a special em-
ployee (as defined in 18 U.S.C. 202) of
the Department insofar as inventions
made during periods of official duty are
concerned, except when special cir-
cumstances in a specific case require
an exemption in order to meet the
needs of the Department, each such ex-
emption to be subject to the approval
of the Commissioner.

(g) The term governmental purpose
means the right of the Government of
the United States (including any agen-
cy thereof, state, or domestic munici-
pal government) to practice and have
practiced (made or have made, used or
have used, sold or have sold) through-
out the world by or on behalf of the
Government of the United States.

(h) The making of the invention means
the conception or first actual reduction
to practice of such invention.

§ 6.2 Report of invention.
(a) Every invention made by an em-

ployee of the Department shall be re-
ported by such employee through his
supervisor and the head of the bureau
or office to the Solicitor, unless the in-
vention obviously is unpatentable. If
the invention is the result of group

work, the report shall be made by the
supervisor and shall be signed by all
employees participating in the making
of the invention. The original and two
copies of the invention report shall be
furnished to the Solicitor. The Solici-
tor may prescribe the form of the re-
port.

(b) The report shall be made as
promptly as possible, taking into con-
sideration such factors as possible pub-
lication or public use, reduction to
practice, and the necessity for protect-
ing any rights of the Government in
the invention. Although it is not nec-
essary to withhold the report until the
process or device is completely reduced
to practice, reduction to practice as-
sists in the preparation of a patent ap-
plication and, if diligently pursued,
protects the interests of the Govern-
ment and of the inventor. If an inven-
tion is reduced to practice after the in-
vention report is filed, the Solicitor
must be notified forthwith.

(c) For the protection of the rights of
the Government and of the inventor,
invention reports and memoranda or
correspondence concerning them are to
be considered as confidential docu-
ments.

(d) An invention report shall include
the following:

(1) A brief but pertinently descriptive
title of the invention;

(2) The full name, residence, office
address, bureau or office and division,
position or title, and official working
place of the inventor or inventors;

(3) A statement of the evidence that
is available as to the making of the in-
vention, including information relative
to conception, disclosures to others,
and reduction to practice. Examples of
such information are references to
signed, witnessed and dated laboratory
notebooks, or other authenticated
records pertaining to the conception of
the invention, operational data sheets,
analysis and operation evaluation re-
ports pertaining to a reduction to prac-
tice, and visitor log books, letters and
other documents pertaining to disclo-
sures to others. These need not be sub-
mitted with the report, only the identi-
fying data is required, e.g., volume and
page number in a laboratory notebook;
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(4) Information concerning any past
or prospective publication, oral presen-
tation or public use of the invention;

(5) The problem which led to the
making of the invention;

(6) The objects, advantages, and uses
of the invention;

(7) A detailed description of the in-
vention;

(8) Experimental data;
(9) The prior art known to the inven-

tor(s) and the manner in which the in-
vention distinguishes thereover;

(10) A statement that the employee:
(i) Is willing to and does hereby as-

sign to the Government:
(a) The entire rights (foreign and do-

mestic) in the invention;
(b) The domestic rights only, but

grants to the Government an option to
file for patent protection in any foreign
country, said option to expire as to any
country when it is decided not to file
thereon in the United States, or within
six months after such filing;

(ii) Requests, pursuant to § 6.2(e), a
determination of the respective rights
of the Government and of the inventor.

(e) If the inventor believes that he is
not required by the regulations in this
subpart to assign to the Government
the entire domestic right, title, and in-
terest in and to the invention, and if he
is unwilling to make such an assign-
ment to the Government, he shall, in
his invention report, request that the
Solicitor determine the respective
rights of the Government and of the in-
ventor in the invention, and he shall
include in his invention report infor-
mation on the following points, in ad-
dition to the data called for in para-
graph (d) of this section:

(1) The circumstances under which
the invention was made (conceived, ac-
tually reduced to practice or con-
structed and tested);

(2) The employee’s official duties, as
given on his job sheet or otherwise as-
signed, at the time of the making of
the invention;

(3) The extent to which the invention
was made during the inventor’s official
working hours, the extent use was
made of government facilities, equip-
ment, funds, material or information,
and the time or services of other gov-
ernment employees on official duty;

(4) Whether the employee wishes a
patent application to be prosecuted
under the Act of March 3, 1883, as
amended (35 U.S.C. 266), if it should be
determined that he is not required to
assign all domestic rights to the inven-
tion to the Government; and

(5) Whether the employee would be
willing, upon request, to voluntarily
assign foreign rights in the invention
to the Government if it should be de-
termined that an assignment of the do-
mestic rights to the Government is not
required.

§ 6.3 Action by supervisory officials.
(a) The preparation of an invention

report and other official correspond-
ence on patent matters is one of the
regular duties of an employee who has
made an invention and the supervisor
of such employee shall see that he is
allowed sufficient time from his other
duties to prepare such documents. The
supervisor shall ascertain that the in-
vention report and other papers are
prepared in conformity with the regu-
lations of this part; and, before trans-
mitting the invention report to the
head of the bureau or office, shall
check its accuracy and completeness,
especially with respect to the cir-
cumstances in which the invention was
developed, and shall add whatever com-
ments he may deem to be necessary or
desirable. The supervisor shall add to
the file whatever information he may
have concerning the governmental and
commercial value of the invention.

(b) The head of the bureau or office
shall make certain that the invention
report is as complete as circumstances
permit. He shall report whatever infor-
mation may be available in his agency
concerning the governmental and com-
mercial value of the invention, and the
foreign countries in which it is likely
that the invention would be most use-
ful and would have the greatest com-
mercial value.

(c) If the employee inventor requests
that the Solicitor determine his rights
in the invention, the head of the bu-
reau or office shall state his conclu-
sions with respect to such rights.

(d) The head of the bureau or office
shall indicate whether, in his judg-
ment, the invention is liable to be used
in the public interest, and he shall set
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out the facts supporting his conclusion
whenever the employee’s invention re-
port does not contain sufficient infor-
mation on this point.

§ 6.4 Action by Solicitor.
(a) If an employee inventor requests

pursuant to § 6.2(e), that such deter-
mination be made, the Solicitor shall
determine the respective rights of the
employee and of the Government in
and to the invention. His determina-
tion shall be subject to review by the
Commissioner in proper cases under
Executive Orders 10096 and 10930 and
the rules and regulations issued by the
Commissioner with the approval of the
President.

(b) If the Government is entitled to
obtain the entire domestic right, title
and interest in and to an invention
made by an employee of the Depart-
ment, the Solicitor, subject to review
by the Commissioner in proper cases,
may take such action respecting the
invention as he deems necessary or ad-
visable to protect the interests of the
United States.

§ 6.5 Rights in inventions.
(a) The rules prescribed in this sec-

tion shall be applied in determining
the respective rights of the Govern-
ment and of an employee of the Depart-
ment in and to any invention made by
the employee.

(b)(1) Except as indicated in the suc-
ceeding paragraphs, (b) (1) through (4),
of this section, the Government shall
obtain the entire domestic right, title,
and interest in and to any invention
made by an employee of the Depart-
ment

(i) During working hours, or
(ii) With a contribution by the Gov-

ernment of facilities, equipment, mate-
rials, funds, or information, or of time
or services of other government em-
ployees on official duty, or

(iii) Which bears a direct relation to
or is made in consequence of the offi-
cial duties of the inventor.

(2) In any case where the contribu-
tion of the Government, as measured
by any one or more of the criteria set
forth in paragraph (b)(1) of this section,
to the invention is insufficient equi-
tably to justify a requirement of as-
signment to the Government of the en-

tire domestic right, title, and interest
in and to such invention, or in any case
where the Government has insufficient
interest in an invention to obtain the
entire domestic right, title, and inter-
est therein (although the Government
could obtain same under paragraph
(b)(1) of this section), the Solicitor,
subject to the approval of the Commis-
sioner, shall leave title to such inven-
tion in the employee, subject, however,
to the reservation to the Government
of a nonexclusive, irrevocable, royalty-
free license in the invention with
power to grant sublicenses for all gov-
ernmental purposes, such reservation,
in the terms thereof, to appear, where
practicable, in any patent, domestic or
foreign, which may issue on such in-
vention.

(3) In applying the provisions of para-
graphs (b) (1) and (2) of this section to
the facts and circumstances relating to
the making of any particular inven-
tion, it shall be presumed that any in-
vention made by an employee who is
employed or assigned (i) to invent or
improve or perfect any art, machine,
manufacture, or composition of mat-
ter, or (ii) to conduct or perform re-
search, development work, or both, or
(iii) to supervise, direct, coordinate, or
review Government financed or con-
ducted research, development work, or
both, or (iv) to act in a liaison capacity
among governmental or nongovern-
mental agencies or individuals engaged
in such work, falls within the provi-
sions of paragraph (b)(1) of this section,
and it shall be presumed that any in-
vention made by any other employee
falls within the provisions of paragraph
(b)(2) of this section. Either presump-
tion may be rebutted by a showing of
the facts and circumstances in the case
and shall not preclude a determination
that these facts and circumstances jus-
tify leaving the entire right, title and
interest in and to the invention in the
government employee, subject to law.

(4) In any case wherein the Govern-
ment neither (i) obtains the entire do-
mestic right, title, and interest in and
to an invention pursuant to the provi-
sions of paragraph (b)(1) of this section,
nor (ii) reserves a nonexclusive, irrev-
ocable, royalty-free license in the in-
vention, with power to grant sub-
licenses for all governmental purposes,
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pursuant to the provisions of para-
graph (b)(2) of this section, the Solici-
tor, subject to the approval of the Com-
missioner, shall leave the entire right,
title, and interest in and to the inven-
tion in the employee, subject to law.

(c) In the event that the Solicitor de-
termines, pursuant to paragraph (b) (2)
or (4) of this section, that title to an
invention will be left with an em-
ployee, the Solicitor shall notify the
employee of this determination and
promptly prepare, and preserve in ap-
propriate files, accessible to the Com-
missioner, a written signed, and dated
statement concerning the invention in-
cluding the following:

(1) A description of the invention in
sufficient detail to identify the inven-
tion and show the relationship to the
employee’s duties and work assign-
ment;

(2) The name of the employee and his
employment status, including a de-
tailed statement of his official duties
and responsibilities at the time the in-
vention was made; and

(3) A statement of the Solicitor’s de-
termination and reasons therefor. The
Solicitor shall, subject to consider-
ations of national security, or public
health, safety, or welfare, submit to
the Commissioner a copy of this writ-
ten statement. This submittal in a case
falling within the provisions of para-
graph (b) (2) of this section shall be
made after the expiration of the period
prescribed in § 6.6 for the taking of an
appeal, or it may be made prior to the
expiration of such period if the employ-
ees acquiesces in the Solicitor’s deter-
mination. The Commissioner there-
upon shall review the determination of
the Solicitor and the Commissioner’s
decision respecting the matter shall be
final, subject to the right of the em-
ployee or the Solicitor to submit to the
Commissioner within 30 days (or such
longer period as the Commissioner
may, for good cause, shown in writing,
fix in any case) after receiving notice
of such decision, a petition for the re-
consideration of the decision. A copy of
such petition must also be filed by the
inventor with the Solicitor within the
prescribed period.

§ 6.6 Appeals by employees.
(a) Any employee who is aggrieved by

a determination of the Solicitor pursu-
ant to § 6.5(b) (1) or (2) may obtain a re-
view of the determination by filing,
within 30 days (or such longer period as
the Commissioner may for good cause
shown in writing, fix in any case) after
receiving notice of such determination,
two copies of an appeal with the Com-
missioner. The Commissioner then
shall forward one copy of the appeal to
the Solicitor.

(b) On receipt of a copy of an appeal
filed pursuant to paragraph (a) of this
section, the Solicitor shall, subject to
considerations of national security, or
public health, safety, or welfare,
promptly furnish both the Commis-
sioner and the inventor with a copy of
a report containing the following infor-
mation about the invention involved in
the appeal:

(1) A copy of a statement containing
the information specified in § 6.5(c), and

(2) A detailed statement of the points
of dispute or controversy, together
with copies of any statements or writ-
ten arguments that may have been
filed, and of any other relevant evi-
dence that the Solicitor considered in
making his determination of Govern-
ment interest. Within 25 days (or such
longer period as the Commissioner
may, for good cause shown, fix in any
case) after the transmission of a copy
of the Solicitor’s report to the em-
ployee, the employee may file a reply
thereto with the Commissioner and file
one copy thereof with the Solicitor.

(c) After the time for the employee’s
reply to the Solicitor’s report has ex-
pired and if the employee has so re-
quested in his appeal, a date will be set
for the hearing of oral arguments by
the employee (or by an attorney whom
he designates by written power of at-
torney filed before, or at the hearing)
and the Solicitor. Unless it shall be
otherwise ordered before the hearing
begins, oral arguments will be limited
to thirty minutes for each side. The
employee need not retain an attorney
or request an oral hearing to secure
full consideration of the facts and his
arguments. He may expedite such con-
sideration by notifying the Commis-
sioner when he does not intend to file
a reply to the Solicitor’s report.
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(d) After a hearing on the appeal, if a
hearing was requested, or after expira-
tion of the period for the inventor’s
reply to the Solicitor’s report, if no
hearing is set, the Commissioner shall
issue a decision on the matter, which
decision shall be final after the period
for asking reconsideration expires or
on the date that a decision on a peti-
tion for reconsideration is finally dis-
posed of. Any request for reconsider-
ation or modification of the decision
must be filed within 30 days from the
date of the original decision (or within
such an extension thereof as may be
set by the Commissioner before the
original period expires). The Com- mis-
sioner’s decision shall be made after
consideration of the statements of fact
in the employee’s appeal, the Solici-
tor’s report, and the employee’s reply,
but the Commissioner, at his discretion
and with due respect to the rights and
convenience of the inventor and the
Solicitor, may call for further state-
ments on specific questions of fact or
may request additional evidence in the
form of affidavits or depositions on spe-
cific facts in dispute.

§ 6.7 Domestic patent protection.
(a) The Solicitor, upon determining

that an invention coming within the
scope of § 6.5(b) (1) or (2) has been made,
shall thereupon determine whether
patent protection will be sought in the
United States by the Department for
such invention. A controversy over the
respective rights of the Government
and of the inventor in any case shall
not delay the taking of the actions pro-
vided for in this section. In cases com-
ing within the scope of § 6.5(b)(2), ac-
tion by the Department looking toward
such patent protection shall be contin-
gent upon the consent of the inventor.

(b) Where there is a dispute as to
whether paragraph (b) (1) or (2) of § 6.5
applies in determining the respective
rights of the Government and of an em-
ployee in and to any invention, the So-
licitor will determine whether patent
protection will be sought in the United
States pending the Commissioner’s de-
cision on the dispute, and, if he deter-
mines that an application for patent
should be filed, he will take such rights
as are specified in § 6.5(b)(2), but this
shall be without prejudice to acquiring

the rights specified in § 6.5(b)(1) should
the Commissioner so decide.

(c) Where the Solicitor has deter-
mined to leave title to an invention
with an employee under § 6.5(b)(2), the
Solicitor will, upon the filing of an ap-
plication for patent and pending review
of the determination by the Commis-
sioner, take the rights specified in that
paragraph, without prejudice to the
subsequent acquisition by the Govern-
ment of the rights specified in § 6.5(b)(1)
should the Commissioner so decide.

(d) In the event that the Solicitor de-
termines that an application for patent
will not be filed on an invention made
under the circumstances specified in
§ 6.5(b)(1) giving the United States the
right to title thereto, the Solicitor
shall subject to considerations of na-
tional security, or public health, safe-
ty, or welfare, report to the Commis-
sioner promptly upon making such de-
termination, the following information
concerning the invention:

(1) Description of the invention in
sufficient detail to permit a satisfac-
tory review;

(2) Name of the inventor and his em-
ployment status;

(3) Statement of the Solicitor’s de-
termination and reasons therefor.

The Commissioner, may, if he deter-
mines that the interest of the Govern-
ment so requires and subject to consid-
erations of national security, or public
health safety, or welfare, bring the in-
vention to the attention of any Gov-
ernment agency to whose activities the
invention may be pertinent, or cause
the invention to be fully disclosed by
publication thereof.

§ 6.8 Foreign filing.

(a) By Government. (1) In every case
where the employee has indicated pur-
suant to § 6.2(d)(10), his willingness to
assign the domestic patent rights in
the invention to the Government, or
where it has been determined pursuant
to § 6.5 that the Government shall ob-
tain the entire domestic patent rights,
the Government shall reserve an option
to acquire assignment of all foreign
rights including the rights to file for-
eign patent applications or otherwise
to seek protection abroad on the inven-
tion.
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(2) The Government’s option shall
lapse as regards any foreign country:

(i) When the Solicitor determines
after consultation with the agency
most directly concerned, not to cause
an application to be filed in said for-
eign country or otherwise to seek pro-
tection of the invention, as by publica-
tion;

(ii) When the Solicitor fails to take
action to seek protection of the inven-
tion in said foreign country (a) within
six months of the filing of an applica-
tion for a United States patent on the
invention, or (b) within six months of
declassification of an invention pre-
viously under a security classification,
whichever is later.

(b) By Employee. (1) No Department
employee shall file or cause to be filed
an application for patent in any foreign
country on any invention in which the
Government has acquired the entire
(foreign and domestic) patent rights, or
holds an unexpired option to acquire
the patent rights in said foreign coun-
try, or take any steps which would pre-
clude the filing of an application by or
on behalf of the Government.

(2) An employee may file in any for-
eign country where the Government
has not exercised its option acquired
pursuant to § 6.2(d)(10), to do so, or de-
termines not to do so.

(3) The determination or failure to
act as set forth in § 6.8(a)(2) shall con-
stitute a decision by the Government
to leave the foreign patent rights to
the invention in the employee, subject
to a nonexclusive, irrevocable, royalty-
free license to the Government in any
patent which may issue thereon in any
foreign country, including the power to
issue sublicenses for governmental pur-
poses or in furtherance of the foreign
policies of the Government or both.

§ 6.9 Publication and public use of in-
vention before patent application is
filed.

(a) Publication or public use of an in-
vention constitutes a statutory bar to
the granting of a patent for the inven-
tion unless a patent application is filed
within one year of the date of such
publication or public use. In order to
preserve rights in unpatented inven-
tions, it shall be the duty of the inven-
tor, or of his supervisor if the inventor

is not available to make such report, to
report forthwith to the Solicitor any
publication or use (other than experi-
mental) of an invention, irrespective of
whether an invention report has pre-
viously been filed. If an invention re-
port has not been filed, such a report,
including information concerning the
public use or publication, shall be filed
at once. If an invention is disclosed to
any person who is not employed by the
Department or working in cooperation
with the Department upon that inven-
tion, a record shall be kept of the date
and extent of the disclosure, the name
and address of the person to whom the
disclosure was made, and the purpose
of the disclosure.

(b) No description, specification,
plan, or drawing of any unpatented in-
vention upon which a patent applica-
tion is likely to be filed shall be pub-
lished, nor shall any written descrip-
tion, specification, plan, or drawing of
such invention be furnished to anyone
other than an employee of the Depart-
ment or a person working in coopera-
tion with the Department upon that in-
vention, unless the Solicitor is of the
opinion that the interests of the Gov-
ernment will not be prejudiced by such
action. If any publication disclosing
the invention, not previously approved
by the Solicitor, comes to the atten-
tion of the inventor or his supervisor,
it shall be the duty of such person to
report such publication to the Solici-
tor.

§ 6.10 Publicity concerning the inven-
tion after patent application is
filed.

In order that the public may obtain
the greatest possible benefit from in-
ventions in which the Secretary has
transferable interests, inventions as-
signed to the Secretary upon which
patent applications have been filed
shall be publicized as widely as pos-
sible, within limitations of authority,
by the Department, by the originating
agency, by the division in which the in-
ventor is employed, and by the inven-
tor himself in his contacts with indus-
tries in which the invention is or may
be useful. Regular organs of publica-
tion shall be utilized to the greatest
extent possible. In addition, it shall be
the duty of the Solicitor, upon being

VerDate 18<FEB>98 09:35 Feb 20, 1998 Jkt 174163 PO 00000 Frm 00162 Fmt 8010 Sfmt 8010 Y:\SGML\174163.TXT 174163-3



167

Office of the Secretary of the Interior § 6.54

advised of the issuance of any patent
assigned to the Secretary, to take
steps towards listing the patent as
available for licensing, where feasible.

§ 6.11 Condition of employment.

(a) The regulations in this subpart
shall be a condition of employment of
all employees of the Department and
shall be effective as to all their inven-
tions. These regulations shall be effec-
tive without regard to any existing or
future contracts to the contrary en-
tered into by any employee of the De-
partment with any person other than
the Government.

(b) If a patent application is filed
upon an invention which has been
made by an employee of the Depart-
ment under circumstances that entitle
the Government to the entire domestic
right, title and interest in and to the
invention, but which has not been re-
ported to the Solicitor pursuant to the
regulations in this subpart, title to
such invention shall immediately vest
in the Government, as represented by
the Secretary, and the contract of em-
ployment shall be considered an assign-
ment of such rights.

Subpart B—Licenses

§ 6.51 Purpose.

It is the purpose of the regulations in
this subpart to secure for the people of
the United States the full benefits of
Government research and investigation
in the Department of the Interior (a)
by providing a simple procedure under
which the public may obtain licenses
to use patents and inventions in which
the Secretary of the Interior has trans-
ferable interests and which are avail-
able for licensing; and (b) by providing
adequate protection for the inventions
until such time as they may be made
available for licensing without undue
risk of losing patent protection to
which the public is entitled.

[31 FR 10796, Aug. 13, 1966]

§ 6.52 Patents.

Patents in which the Secretary of the
interior has transferable interests, and
under which he may issue licenses or
sublicenses, are classified as follows:

(a) Class A. Patents, other than those
referred to in paragraph (c) of this sec-
tion, which are owned by the United
States, as represented by the Secretary
of the Interior, free from restrictions
on licensing except such as are inher-
ent in Government ownership;

(b) Class B. Patents in which the in-
terest of the United States, as rep-
resented by the Secretary of the Inte-
rior, is less than full ownership, or is
subject to some express restriction
upon licensing or sublicensing (includ-
ing patents upon which the Secretary
of the Interior holds a license, patents
assigned to the Secretary of the Inte-
rior as trustee for the people of the
United States, and patents assigned to
the Secretary of the Interior upon such
terms as to effect a dedication to the
public);

(c) Class C. Patents and patent rights
acquired by the Secretary of the Inte-
rior pursuant to the Act of April 5, 1944
(58 Stat. 190; 30 U.S.C. 321—325), and
any amendments thereof.

[29 FR 260, Jan. 10, 1964, as amended at 31 FR
10796, Aug. 13, 1966]

§ 6.53 Unpatented inventions.
The Secretary of the Interior may

also have transferable interests in in-
ventions which are not yet patented. In
order to protect the patent rights of
the Department, for the eventual bene-
fit of the public, a license may be
granted with respect to such an inven-
tion only if (a) a patent application has
been filed thereon; (b) the invention
has been assigned to the United States,
as represented by the Secretary of the
Interior, and the assignment has been
recorded in the Patent Office; and (c)
the Solicitor of the Department is of
the opinion that the issuance of a li-
cense will not prejudice the interests of
the Government in the invention. Such
licenses shall be upon the same terms
as licenses relating to patents of the
same class, as described in § 6.52.

§ 6.54 Use or manufacture by or for the
Government.

A license is not required with respect
to the manufacture or use of any in-
vention assigned or required to be as-
signed without restrictions or quali-
fications to the United States when
such manufacture or use is by or for

VerDate 18<FEB>98 09:35 Feb 20, 1998 Jkt 174163 PO 00000 Frm 00163 Fmt 8010 Sfmt 8010 Y:\SGML\174163.TXT 174163-3



168

43 CFR Subtitle A (10–1–97 Edition)§ 6.55

the Government for governmental pur-
poses. A license or sublicense may be
required, however, for such manufac-
ture or use in the case of Class B pat-
ents or patent rights when the terms
under which the Secretary of the Inte-
rior acquires interests therein neces-
sitate the issuance of a license or sub-
license in such circumstances.

[31 FR 10796, Aug. 13, 1966]

§ 6.55 Terms of licenses or sublicenses.

(a) No license or sublicense shall be
granted under any patent in which the
Secretary of the Interior has transfer-
able interests, except as set forth under
these regulations, the terms and condi-
tions of which shall be expressly stated
in such license and sublicense. The
terms of licenses and sublicenses issued
under this subpart shall not be unrea-
sonably restrictive.

(b) To the extent that they do not
conflict with any restrictions to which
the licensing or sublicensing of Class B
patents and unpatented inventions
may be subject, all licenses and sub-
licenses relating to Class A and Class B
patents and unpatented inventions
shall be subject to the following terms
and provisions, and to such other terms
and conditions as the Solicitor may
prescribe:

(1) The acceptance of a license or sub-
license shall not be construed as a
waiver of the right to contest the va-
lidity of the patent. A license or sub-
license shall be revocable only upon a
finding by the Solicitor of the Depart-
ment that the terms of the license or
sublicense have been violated and that
the revocation of the license or sub-
license is in the public interest. Such
finding shall be made only after rea-
sonable notice and an opportunity to
be heard.

(2) Licenses and sublicenses shall be
nontransferable. Upon a satisfactory
showing that the Government or public
will be benefited thereby, they may be
granted to properly qualified appli-
cants royalty-free. If no such showing
is made, they shall be granted only
upon a reasonable royalty or other con-
sideration, the amount or character of
which is to be determined by the Solic-
itor. A cross-licensing agreement may
be considered adequate consideration.

(3) Licensees and sublicensees may be
required to submit annual or more fre-
quent technical or statistical reports
concerning practical experience ac-
quired through the exercise of the li-
cense or sublicense, the extent of the
production under the license or sub-
license, and other related subjects.

(4) A licensee or sublicensee manu-
facturing a patented article pursuant
to a license or sublicense shall give no-
tice to the public that the article is
patented by affixing thereon the word
‘‘patent’’, together with the number of
the patent, or when, from the char-
acter of the article, this cannot be
done, by fixing to it, or to the package
in which it is enclosed, a label contain-
ing such notice.

(c) Licenses and sublicenses relating
to Class C patents and patent rights
shall be granted upon such terms and
conditions as may be prescribed pursu-
ant to sections 3 and 5 of the Act of
April 5 1944, and any amendments
thereof.

[29 FR 260, Jan. 10, 1964, as amended at 31 FR
10796, Aug. 13, 1966]

§ 6.56 Issuance of licenses.

(a) Any person desiring a license re-
lating to an invention upon which the
Secretary of the Interior holds a patent
or patent rights may file with the So-
licitor of the Department of the Inte-
rior an application for a license, stat-
ing:

(1) The name, address, and citizen-
ship of the applicant;

(2) The nature of his business;
(3) The patent or invention upon

which he desires a license;
(4) The purpose for which he desires a

license;
(5) His experience in the field of the

desired license;
(6) Any patents, licenses, or other

patent rights which he may have in the
field of the desired license; and

(7) The benefits, if any, which the ap-
plicant expects the public to derive
from his proposed use of the invention

(b) It shall be the duty of the Solici-
tor, after consultation with the bureau
most directly interested in the patent
or invention involved in an application
for a license, and with the Evaluation
Committee if royalties are to be
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charged, to determine whether the li-
cense shall be granted. If he determines
that a license is to be granted, he shall
execute on behalf of the Secretary, an
appropriate license.

§ 6.57 Evaluation Committee.
At the request of the Solicitor, an

Evaluation Committee will be ap-
pointed by the Secretary to rec-
ommend royalty rates with respect to
any patents or inventions for which
royalties may be charged.

PART 7—PROTECTION OF
ARCHAEOLOGICAL RESOURCES

Subpart A—Uniform Regulations

Sec.
7.1 Purpose.
7.2 Authority.
7.3 Definitions.
7.4 Prohibited acts and criminal penalties.
7.5 Permit requirements and exceptions.
7.6 Application for permits and information

collection.
7.7 Notification to Indian tribes of possible

harm to, or destruction of, sites on pub-
lic lands having religious or cultural im-
portance.

7.8 Issuance of permits.
7.9 Terms and conditions of permits.
7.10 Suspension and revocation of permits.
7.11 Appeals relating to permits.
7.12 Relationship to section 106 of the Na-

tional Historic Preservation Act.
7.13 Custody of archaeological resources.
7.14 Determination of archaeological or

commercial value and cost of restoration
and repair.

7.15 Assessment of civil penalties.
7.16 Civil penalty amounts.
7.17 Other penalties and rewards.
7.18 Confidentiality of archaeological re-

source information.
7.19 Report.
7.20 Public awareness programs.
7.21 Surveys and schedules.

Subpart B—Department of the Interior
Supplemental Regulations

7.31 Scope and authority.
7.32 Supplemental definitions.
7.33 Determination of loss or absence of ar-

chaeological interest.
7.34 Procedural information for securing

permits.
7.35 Permitting procedures for Indian lands.
7.36 Permit reviews and disputes.
7.37 Civil penalty hearings procedures.

AUTHORITY: Pub. L. 96–95, 93 Stat. 721, as
amended; 102 Stat. 2983 (16 U.S.C. 470aa–mm)

(Sec. 10(a). Related authority: Pub. L. 59–209,
34 Stat. 225 (16 U.S.C. 432,433); Pub. L. 86–523;
74 Stat. 220, 221 (16 U.S.C. 469), as amended; 88
Stat. 174 (1974); Pub. L. 89–665, 80 Stat. 915 (16
U.S.C. 470a–t), as amended, 84 Stat. 204 (1970),
87 Stat. 139 (1973), 90 Stat. 1320 (1976), 92 Stat.
3467 (1978), 94 Stat. 2987 (1980); Pub. L. 95–341,
92 Stat. 469 (42 U.S.C. 1996).

Subpart A—Uniform Regulations

SOURCE: 49 FR 1027, Jan. 6, 1984, unless
otherwise noted.

§ 7.1 Purpose.
(a) The regulations in this part im-

plement provisions of the Archaeologi-
cal Resources Protection Act of 1979, as
amended (16 U.S.C. 470aa–mm) by es-
tablishing the uniform definitions,
standards, and procedures to be fol-
lowed by all Federal land managers in
providing protection for archaeological
resources, located on public lands and
Indian lands of the United States.
These regulations enable Federal land
managers to protect archaeological re-
sources, taking into consideration pro-
visions of the American Indian Reli-
gious Freedom Act (92 Stat. 469; 42
U.S.C. 1996), through permits authoriz-
ing excavation and/or removal of ar-
chaeological resources, through civil
penalties for unauthorized excavation
and/or removal, through provisions for
the preservation of archaeological re-
source collections and data, and
through provisions for ensuring con-
fidentiality of information about ar-
chaeological resources when disclosure
would threaten the archaeological re-
sources.

(b) The regulations in this part do
not impose any new restrictions on ac-
tivities permitted under other laws, au-
thorities, and regulations relating to
mining, mineral leasing, reclamation,
and other multiple uses of the public
lands.

[49 FR 1027, Jan. 6, 1984, as amended at 60 FR
5260, Jan. 26, 1995]

§ 7.2 Authority.
(a) The regulations in this part are

promulgated pursuant to section 10(a)
of the Archaeological Resources Pro-
tection Act of 1979 (16 U.S.C. 470ii),
which requires that the Secretaries of
the Interior, Agriculture and Defense
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and the Chairman of the Board of the
Tennessee Valley Authority jointly de-
velop uniform rules and regulations for
carrying out the purposes of the Act.

(b) In addition to the regulations in
this part, section 10(b) of the Act (16
U.S.C. 470ii) provides that each Federal
land manager shall promulgate such
rules and regulations, consistent with
the uniform rules and regulations in
this part, as may be necessary for car-
rying out the purposes of the Act.

§ 7.3 Definitions.

As used for purposes of this part:
(a) Archaeological resource means any

material remains of human life or ac-
tivities which are at least 100 years of
age, and which are of archaeological
interest.

(1) Of archaeological interest means ca-
pable of providing scientific or human-
istic understandings of past human be-
havior, cultural adaptation, and relat-
ed topics through the application of
scientific or scholarly techniques such
as controlled observation, contextual
measurement, controlled collection,
analysis, interpretation and expla-
nation.

(2) Material remains means physical
evidence of human habitation, occupa-
tion, use, or activity, including the
site, location, or context in which such
evidence is situated.

(3) The followiing classes of material
remains (and illustrative examples), if
they are at least 100 years of age, are of
archaeological interest and shall be
considered archaeological resources
unless determined otherwise pursuant
to paragraph (a)(4) or (a)(5) of this sec-
tion:

(i) Surface or subsurface structures,
shelters, facilities, or features (includ-
ing, but not limited to, domestic struc-
tures, storage structures, cooking
structures, ceremonial structures, arti-
ficial mounds, earthworks, fortifica-
tions, canals, reservoirs, horticultural/
agricultural gardens or fields, bedrock
mortars or grinding surfaces, rock
alignments, cairns, trails, borrow pits,
cooking pits, refuse pits, burial pits or
graves, hearths, kilns, post molds, wall
trenches, middens);

(ii) Surface or subsurface artifact
concentrations or scatters;

(iii) Whole or fragmentary tools, im-
plements, containers, weapons and
weapon projectiles, clothing, and orna-
ments (including, but not limited to,
pottery and other ceramics, cordage,
basketry and other weaving, bottles
and other glassware, bone, ivory, shell,
metal, wood, hide, feathers, pigments,
and flaked, ground, or pecked stone);

(iv) By-products, waste products, or
debris resulting from manufacture or
use of human-made or natural mate-
rials;

(v) Organic waste (including, but not
limited to, vegetal and animal re-
mains, coprolites);

(vi) Human remains (including, but
not limited to, bone, teeth, mummified
flesh, burials, cremations);

(vii) Rock carvings, rock paintings,
intaglios and other works of artistic or
symbolic representation;

(viii) Rockshelters and caves or por-
tions thereof containing any of the
above material remains;

(ix) All portions of shipwrecks (in-
cluding, but not limited to, arma-
ments, apparel, tackle, cargo);

(x) Any portion or piece of any of the
foregoing.

(4) The following material remains
shall not be considered of archaeologi-
cal interest, and shall not be consid-
ered to be archaeological resources for
purposes of the Act and this part, un-
less found in a direct physical relation-
ship with archaeological resources as
defined in this section:

(i) Paleontological remains;
(ii) Coins, bullets, and unworked min-

erals and rocks.
(5) The Federal land manager may

determine that certain material re-
mains, in specified areas under the
Federal land manager’s jurisdiction,
and under specified circumstances, are
not or are no longer of archaeological
interest and are not to be considered
archaeological resources under this
part. Any determination made pursu-
ant to this subparagraph shall be docu-
mented. Such determination shall in
no way affect the Federal land man-
ager’s obligations under other applica-
ble laws or regulations.

(6) For the disposition following law-
ful removal or excavations of Native
American human remains and ‘‘cul-
tural items’’, as defined by the Native
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American Graves Protection and Repa-
triation Act (NAGPRA; Pub. L. 101–601;
104 Stat. 3050; 25 U.S.C. 3001–13), the
Federal land manager is referred to
NAGPRA and its implementing regula-
tions.

(b) Arrowhead means any projectile
point which appears to have been de-
signed for use with an arrow.

(c) Federal land manager means:
(1) With respect to any public lands,

the secretary of the department, or the
head of any other agency or instrumen-
tality of the United States, having pri-
mary management authority over such
lands, including persons to whom such
management authority has been offi-
cially delegated;

(2) In the case of Indian lands, or any
public lands with respect to which no
department, agency or instrumentality
has primary management authority,
such term means the Secretary of the
Interior;

(3) The Secretary of the Interior,
when the head of any other agency or
instrumentality has, pursuant to sec-
tion 3(2) of the Act and with the con-
sent of the Secretary of the Interior,
delegated to the Secretary of the Inte-
rior the responsibilities (in whole or in
part) in this part.

(d) Public lands means:
(1) Lands which are owned and ad-

ministered by the United States as
part of the national park system, the
national wildlife refuge system, or the
national forest system; and

(2) All other lands the fee title to
which is held by the United States, ex-
cept lands on the Outer Continental
Shelf, lands under the jurisdiction of
the Smithsonian Institution, and In-
dian lands.

(e) Indian lands means lands of Indian
tribes, or Indian individuals, which are
either held in trust by the United
States or subject to a restriction
against alienation imposed by the
United States, except for subsurface in-
terests not owned or controlled by an
Indian tribe or Indian individual.

(f) Indian tribe as defined in the Act
means any Indian tribe, band, nation,
or other organized group or commu-
nity, including any Alaska village or
regional or village corporation as de-
fined in, or established pursuant to, the
Alaska Native Claims Settlement Act

(85 Stat. 688). In order to clarify this
statutory definition for purposes of
this part, ‘‘Indian tribe’’ means:

(1) Any tribal entity which is in-
cluded in the annual list of recognized
tribes published in the FEDERAL REG-
ISTER by the Secretary of the Interior
pursuant to 25 CFR part 54;

(2) Any other tribal entity acknowl-
edged by the Secretary of the Interior
pursuant to 25 CFR part 54 since the
most recent publication of the annual
list; and

(3) Any Alaska Native village or re-
gional or village corporation as defined
in or established pursuant to the Alas-
ka Native Claims Settlement Act (85
Stat. 688), and any Alaska Native vil-
lage or tribe which is recognized by the
Secretary of the Interior as eligible for
services provided by the Bureau of In-
dian Affairs.

(g) Person means an individual, cor-
poration, partnership, trust, institu-
tion, association, or any other private
entity, or any officer, employee, agent,
department, or instrumentality of the
United States, or of any Indian tribe,
or of any State or political subdivision
thereof.

(h) State means any of the fifty
states, the District of Columbia, Puer-
to Rico, Guam, and the Virgin Islands.

(i) Act means the Archaeological Re-
sources Protection Act of 1979 (16
U.S.C. 470aa–mm).

[49 FR 1027, Jan. 6, 1984; 49 FR 5923, Feb. 16,
1984, as amended at 60 FR 5260, Jan. 26, 1995]

§ 7.4 Prohibited acts and criminal pen-
alties.

(a) Under section 6(a) of the Act, no
person may excavate, remove, damage,
or otherwise alter or deface, or attempt
to excavate, remove, damage, or other-
wise alter or deface any archaeological
resource located on public lands or In-
dian lands unless such activity is pur-
suant to a permit issued under § 7.8 or
exempted by § 7.5(b) of this part.

(b) No person may sell, purchase, ex-
change, transport, or receive any ar-
chaeological resource, if such resource
was excavated or removed in violation
of:

(1) The prohibitions contained in
paragraph (a) of this section; or
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(2) Any provision, rule, regulation,
ordinance, or permit in effect under
any other provision of Federal law.

(c) Under section (d) of the Act, any
person who knowingly violates or
counsels, procures, solicits, or employs
any other person to violate any prohi-
bition contained in section 6 (a), (b), or
(c) of the Act will, upon conviction, be
fined not more than $10,000.00 or im-
prisoned not more than one year, or
both: provided, however, that if the
commercial or archaeological value of
the archaeological resources involved
and the cost of restoration and repair
of such resources exceeds the sum of
$500.00, such person will be fined not
more than $20,000.00 or imprisoned not
more than two years, or both. In the
case of a second or subsequent such
violation upon conviction such person
will be fined not more than $100,000.00,
or imprisoned not more than five
years, or both.

[49 FR 1027, Jan. 6, 1984, as amended at 60 FR
5260, Jan. 26, 1995]

§ 7.5 Permit requirements and excep-
tions.

(a) Any person proposing to excavate
and/or remove archaeological resources
from public lands or Indian lands, and
to carry out activities associated with
such excavation and/or removal, shall
apply to the Federal land manager for
a permit for the proposed work, and
shall not begin the proposed work until
a permit has been issued. The Federal
land manager may issue a permit to
any qualified person, subject to appro-
priate terms and conditions, provided
that the person applying for a permit
meets conditions in § 7.8(a) of this part.

(b) Exceptions:
(1) No permit shall be required under

this part for any person conducting ac-
tivities on the public lands under other
permits, leases, licenses, or entitle-
ments for use, when those activities
are exclusively for purposes other than
the excavation and/or removal of ar-
chaeological resources, even though
those activities might incidentally re-
sult in the disturbance of archaeologi-
cal resources. General earth-moving
excavation conducted under a permit
or other authorization shall not be con-
strued to mean excavation and/or re-
moval as used in this part. This excep-

tion does not, however, affect the Fed-
eral land manager’s responsibility to
comply with other authorities which
protect archaeological resources prior
to approving permits, leases, licenses,
or entitlements for use; any excavation
and/or removal of archaeological re-
sources required for compliance with
those authorities shall be conducted in
accordance with the permit require-
ments of this part.

(2) No permit shall be required under
this part for any person collecting for
private purposes any rock, coin, bullet,
or mineral which is not an archaeologi-
cal resource as defined in this part,
provided that such collecting does not
result in disturbance of any
archaelogical resource.

(3) No permit shall be required under
this part or under section 3 of the Act
of June 8, 1906 (16 U.S.C. 432), for the
excavation or removal by any Indian
tribe or member thereof of any archae-
ological resource located on Indian
lands of such Indian tribe, except that
in the absence of tribal law regulating
the excavation or removal or archae-
ological resources on Indian lands, an
individual tribal member shall be re-
quired to obtain a permit under this
part;

(4) No permit shall be required under
this part for any person to carry out
any archaeological activity authorized
by a permit issued under section 3 of
the Act of June 8, 1906 (16 U.S.C. 432),
before the enactment of the Archae-
ological Resources Protection Act of
1979. Such permit shall remain in effect
according to its terms and conditions
until expiration.

(5) No permit shall be required under
section 3 of the Act of June 8, 1906 (16
U.S.C. 432) for any archaeological work
for which a permit is issued under this
part.

(c) Persons carrying out official
agency duties under the Federal land
manager’s direction, associated with
the management of archaeological re-
sources, need not follow the permit ap-
plication procedures of § 7.6. However,
the Federal land manager shall insure
that provisions of §§ 7.8 and 7.9 have
been met by other documented means,
and that any official duties which
might result in harm to or destruction
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of any Indian tribal religious or cul-
tural site, as determined by the Fed-
eral land manager, have been the sub-
ject of consideration under § 7.7.

(d) Upon the written request of the
Governor of any State, on behalf of the
State or its educational institutions,
the Federal land manager shall issue a
permit, subject to the provisions of
§§ 7.5(b)(5), 7.7, 7.8(a) (3), (4), (5), (6), and
(7), 7.9, 7.10, 7.12, and 7.13(a) to such
Governor or to such designee as the
Governor deems qualified to carry out
the intent of the Act, for purposes of
conducting archaeological research, ex-
cavating and/or removing archaeologi-
cal resources, and safeguarding and
preserving any materials and data col-
lected in a university, museum, or
other scientific or educational institu-
tion approved by the Federal land man-
ager.

(e) Under other statutory, regu-
latory, or administrative authorities
governing the use of public lands and
Indian lands, authorizations may be re-
quired for activities which do not re-
quire a permit under this part. Any
person wishing to conduct on public
lands or Indian lands any activities re-
lated to but believed to fall outside the
scope of this part should consult with
the Federal land manager, for the pur-
pose of determining whether any au-
thorization is required, prior to begin-
ning such activities.

§ 7.6 Application for permits and infor-
mation collection.

(a) Any person may apply to the ap-
propriate Federal land manager for a
permit to excavate and/or remove ar-
chaeological resources from public
lands or Indian lands and to carry out
activities associated with such exca-
vation and/or removal.

(b) Each application for a permit
shall include:

(1) The nature and extent of the work
proposed, including how and why it is
proposed to be conducted, proposed
time of performance, locational maps,
and proposed outlet for public written
dissemination of the results.

(2) The name and address of the indi-
vidual(s) proposed to be responsible for
conducting the work, institutional af-
filiation, if any, and evidence of edu-
cation, training, and experience in ac-

cord with the minimal qualifications
listed in § 7.8(a).

(3) The name and address of the indi-
vidual(s), if different from the individ-
ual(s) named in paragraph (b)(2) of this
section, proposed to be responsible for
carrying out the terms and conditions
of the permit.

(4) Evidence of the applicant’s ability
to initiate, conduct, and complete the
proposed work, including evidence of
logistical support and laboratory fa-
cilities.

(5) Where the application is for the
excavation and/or removal of archae-
ological resources on public lands, the
names of the university, museum, or
other scientific or educational institu-
tion in which the applicant proposes to
store all collections, and copies of
records, data, photographs, and other
documents derived from the proposed
work. Applicants shall submit written
certification, signed by an authorized
official of the institution, of willing-
ness to assume curatorial responsibil-
ity for the collections, records, data,
photographs and other documents and
to safeguard and preserve these mate-
rials as property of the United States.

(6) Where the application is for the
excavation and/or removal of archae-
ological resources on Indian lands, the
name of the university, museum, or
other scientific or educational institu-
tion in which the applicant proposes to
store copies of records, data, photo-
graphs, and other documents derived
from the proposed work, and all collec-
tions in the event the Indian owners do
not wish to take custody or otherwise
dispose of the archaeological resources.
Applicants shall submit written certifi-
cation, signed by an authorized official
of the institution, or willingness to as-
sume curatorial responsibility for the
collections, if applicable, and/or the
records, data, photographs, and other
documents derived from the proposed
work.

(c) The Federal land manager may
require additional information, perti-
nent to land management responsibil-
ities, to be included in the application
for permit and shall so inform the ap-
plicant.

(d) Paperwork Reduction Act. The in-
formation collection requirement con-
tained in § 7.6 of these regulations has
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been approved by the Office of Manage-
ment and Budget under 44 U.S.C. 3501 et
seq. and assigned clearance number
1024–0037. The purpose of the informa-
tion collection is to meet statutory
and administrative requirements in the
public interest. The information will
be used to assist Federal land man-
agers in determining that applicants
for permits are qualified, that the work
proposed would further archaeological
knowledge, that archaeological re-
sources and associated records and
data will be properly preserved, and
that the permitted activity would not
conflict with the management of the
public lands involved. Response to the
information requirement is necessary
in order for an applicant to obtain a
benefit.

§ 7.7 Notification to Indian tribes of
possible harm to, or destruction of,
sites on public lands having reli-
gious or cultural importance.

(a) If the issuance of a permit under
this part may result in harm to, or de-
struction of, any Indian tribal religious
or cultural site on public lands, as de-
termined by the Federal land manager,
at least 30 days before issuing such a
permit the Federal land manager shall
notify any Indian tribe which may con-
sider the site as having religious or
cultural importance. Such notice shall
not be deemed a disclosure to the pub-
lic for purposes of section 9 of the Act.

(1) Notice by the Federal land man-
ager to any Indian tribe shall be sent
to the chief executive officer or other
designated official of the tribe. Indian
tribes are encouraged to designate a
tribal official to be the focal point for
any notification and discussion be-
tween the tribe and the Federal land
manager.

(2) The Federal land manager may
provide notice to any other Native
American group that is known by the
Federal land manager to consider sites
potentially affected as being of reli-
gious or cultural importance.

(3) Upon request during the 30-day pe-
riod, the Federal land manager may
meet with official representatives of
any Indian tribe or group to discuss
their interests, including ways to avoid
or mitigate potential harm or destruc-
tion such as excluding sites from the

permit area. Any mitigation measures
which are adopted shall be incor-
porated into the terms and conditions
of the permit under § 7.9.

(4) When the Federal land manager
detemines that a permit applied for
under this part must be issued imme-
diately because of an imminent threat
of loss or destruction of an archae-
ological resource, the Federal land
manager shall so notify the appro-
priate tribe.

(b)(1) In order to identify sites of reli-
gious or cultural importance, the Fed-
eral land manager shall seek to iden-
tify all Indian tribes having aboriginal
or historic ties to the lands under the
Federal land manager’s jurisdiction
and seek to determine, from the chief
executive officer or other designated
official of any such tribe, the location
and nature of specific sites of religious
or cultural importance so that such in-
formation may be on file for land man-
agement purposes. Information on sites
eligible for or included in the National
Register of Historic Places may be
withheld from public disclosure pursu-
ant to section 304 of the Act of October
15, 1966, as amended (16 U.S.C. 470w–3).

(2) If the Federal land manager be-
comes aware of a Native American
group that is not an Indian tribe as de-
fined in this part but has aboriginal or
historic ties to public lands under the
Federal land manager’s jurisdiction,
the Federal land manager may seek to
communicate with official representa-
tives of that group to obtain informa-
tion on sites they may consider to be of
religious or cultural importance.

(3) The Federal land manager may
enter into agreement with any Indian
tribe or other Native American group
for determining locations for which
such tribe or group wishes to receive
notice under this section.

(4) The Federal land manager should
also seek to determine, in consultation
with official representatives of Indian
tribes or other Native American
groups, what circumstances should be
the subject of special notification to
the tribe or group after a permit has
been issued. Circumstances calling for
notification might include the discov-
ery of human remains. When cir-
cumstances for special notification
have been determined by the Federal
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land manager, the Federal land man-
ager will include a requirement in the
terms and conditions of permits, under
§ 7.9(c), for permittees to notify the
Federal land manger immediately upon
the occurrence of such circumstances.
Following the permittee’s notification,
the Federal land manager will notify
and consult with the tribe or group as
appropriate. In cases involving Native
American human remains and other
‘‘cultural items’’, as defined by
NAGPRA, the Federal land manager is
referred to NAGPRA and its imple-
menting regulations.

[49 FR 1027, Jan. 6, 1984, as amended at 60 FR
5260, 5261, Jan. 26, 1995]

§ 7.8 Issuance of permits.
(a) The Federal land manager may

issue a permit, for a specified period of
time appropriate to the work to be con-
ducted, upon determining that:

(1) The applicant is appropriately
qualified, as evidenced by training,
education, and/or experience, and pos-
sesses demonstrable competence in ar-
chaeological theory and methods, and
in collecting, handling, analyzing,
evaluating, and reporting archaeologi-
cal data, relative to the type and scope
of the work proposed, and also meets
the following minimum qualifications:

(i) A graduate degree in anthropology
or archaeology, or equivalent training
and experience;

(ii) The demonstrated ability to plan,
equip, staff, organize, and supervise ac-
tivity of the type and scope proposed;

(iii) The demonstrated ability to
carry research to completion, as evi-
denced by timely completion of theses,
research reports, or similar documents;

(iv) Completion of at least 16 months
of professional experience and/or spe-
cialized training in archaeological
field, laboratory, or library research,
administration, or management, in-
cluding at least 4 months experience
and/or specialized training in the kind
of activity the individual proposes to
conduct under authority of a permit;
and

(v) Applicants proposing to engage in
historical archaeology should have had
at least one year of experience in re-
search concerning archaeological re-
sources of the historic period. Appli-
cants proposing to engage in pre-

historic archaeology should have had
at least one year of experience in re-
search concerning archaeological re-
sources of the prehistoric period.

(2) The proposed work is to be under-
taken for the purpose of furthering ar-
chaeological knowledge in the public
interest, which may include but need
not be limited to, scientific or schol-
arly research, and preservation of ar-
chaeological data;

(3) The proposed work, including
time, scope, location, and purpose, is
not inconsistent with any management
plan or established policy, objectives,
or requirements applicable to the man-
agement of the public lands concerned;

(4) Where the proposed work consists
of archaelogical survey and/or data re-
covery undertaken in accordance with
other approved uses of the public lands
or Indian lands, and the proposed work
has been agreed to in writing by the
Federal land manager pursuant to sec-
tion 106 of the National Historic Pres-
ervation Act (16 U.S.C. 470f), para-
graphs (a)(2) and (a)(3) shall be deemed
satisfied by the prior approval.

(5) Written consent has been ob-
tained, for work proposed on Indian
lands, from the Indian landowner and
the Indian tribe having jurisdiction
over such lands;

(6) Evidence is submitted to the Fed-
eral land manager that any university,
museum, or other scientific or edu-
cational institution proposed in the ap-
plication as the repository possesses
adequate curatorial capability for safe-
guarding and preserving the archae-
ological resources and all associated
records; and

(7) The applicant has certified that,
not later than 90 days after the date
the final report is submitted to the
Federal land manager, the following
will be delivered to the appropriate of-
ficial of the approved university, mu-
seum, or other scientific or educational
institution, which shall be named in
the permit:

(i) All artifacts, samples, collections,
and copies of records, data, photo-
graphs, and other documents resulting
from work conducted under the re-
quested permit where the permit is for
the excavation and/or removal of ar-
chaeological resources from public
lands.
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(ii) All artifacts, samples and collec-
tions resulting from work under the re-
quested permit for which the custody
or disposition is not undertaken by the
Indian owners, and copies of records,
data, photographs, and other docu-
ments resulting from work conducted
under the requested permit, where the
permit is for the excavation and/or re-
moval of archaeological resources from
Indian lands.

(b) When the area of the proposed
work would cross jurisdictional bound-
aries, so that permit applications must
be submitted to more than one Federal
land manager, the Federal land man-
agers shall coordinate the review and
evaluation of applications and the issu-
ance of permits.

[49 FR 1027, Jan. 6, 1984; 49 FR 5923, Feb. 16,
1984]

§ 7.9 Terms and conditions of permits.

(a) In all permits issued, the Federal
land manager shall specify:

(1) The nature and extent of work al-
lowed and required under the permit,
including the time, duration, scope, lo-
cation, and purpose of the work;

(2) The name of the individual(s) re-
sponsible for conducting the work and,
if different, the name of the individ-
ual(s) responsible for carrying out the
terms and conditions of the permit;

(3) The name of any university, mu-
seum, or other scientific or educational
insitutions in which any collected ma-
terials and data shall be deposited; and

(4) Reporting requirements.
(b) The Federal land manager may

specify such terms and conditions as
deemed necessary, consistent with this
part, to protect public safety and other
values and/or resources, to secure work
areas, to safeguard other legitimate
land uses, and to limit activities inci-
dental to work authorized under a per-
mit.

(c) The Federal land manager shall
include in permits issued for archae-
ological work on Indian lands such
terms and conditions as may be re-
quested by the Indian landowner and
the Indian tribe having jurisdiction
over the lands, and for archaeological
work on public lands shall include such
terms and conditions as may have been
developed pursuant to § 7.7.

(d) Initiation of work or other activi-
ties under the authority of a permit
signifies the permittee’s acceptance of
the terms and conditions of the permit.

(e) The permittee shall not be re-
leased from requirements of a permit
until all outstanding obligations have
been satisfied, whether or not the term
of the permit has expired.

(f) The permittee may request that
the Federal land manager extend or
modify a permit.

(g) The permittee’s performance
under any permit issued for a period
greater than 1 year shall be subject to
review by the Federal land manager, at
least annually.

§ 7.10 Suspension and revocation of
permits.

(a) Suspension or revocation for cause.
(1) The Federal land manager may sus-
pend a permit issued pursuant to this
part upon determining that the permit-
tee has failed to meet any of the terms
and conditions of the permit or has vio-
lated any prohibition of the Act or § 7.4.
The Federal land manager shall pro-
vide written notice to the permittee of
the suspension, the cause thereof, and
the requirements which must be met
before the suspension will be removed.

(2) The Federal land manager may re-
voke a permit upon assessment of a
civil penalty under § 7.15 upon the per-
mittee’s conviction under section 6 of
the Act, or upon determining that the
permittee has failed after notice under
this section to correct the situation
which led to suspension of the permit.

(b) Suspension or revocation for man-
agement purposes. The Federal land
manager may suspend or revoke a per-
mit, without liability to the United
States, its agents, or employees, when
continuation of work under the permit
would be in conflict with management
requirements not in effect when the
permit was issued. The Federal land
manager shall provide written notice
to the permittee stating the nature of
and basis for the suspension or revoca-
tion.

[49 FR 1027, Jan. 6, 1984; 49 FR 5923, Feb. 16,
1984]
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§ 7.11 Appeals relating to permits.

Any affected person may appeal per-
mit issuance, denial of permit issu-
ance, suspension, revocation, and
terms and conditions of a permit
through existing administrative appeal
procedures, or through procedures
which may be established by the Fed-
eral land manager pursuant to section
10(b) of the Act and this part.

§ 7.12 Relationship to section 106 of
the National Historic Preservation
Act.

Issuance of a permit in accordance
with the Act and this part does not
constitute an undertaking requiring
compliance with section 106 of the Act
of October 15, 1966 (16 U.S.C. 470f). How-
ever, the mere issuance of such a per-
mit does not excuse the Federal land
manager from compliance with section
106 where otherwise required.

§ 7.13 Custody of archaeological re-
sources.

(a) Archaeological resources exca-
vated or removed from the public lands
remain the property of the United
States.

(b) Archaeological resources exca-
vated or removed from Indian lands re-
main the property of the Indian or In-
dian tribe having rights of ownership
over such resources.

(c) The Secretary of the Interior may
promulgate regulations providing for
the exchange of archaeological re-
sources among suitable universities,
museums, or other scientific or edu-
cational institutions, for the ultimate
disposition of archaeological resources,
and for standards by which archae-
ological resources shall be preserved
and maintained, when such resources
have been excavated or removed from
public lands and Indian lands.

(d) In the absence of regulations ref-
erenced in paragraph (c) of this section,
the Federal land manager may provide
for the exchange of archaeological re-
sources among suitable universities,
museums, or other scientific or edu-
cational institutions, when such re-
sources have been excavated or re-
moved from public lands under the au-
thority of a permit issued by the Fed-
eral land manager.

(e) Notwithstanding the provisions of
paragraphs (a) through (d) of this sec-
tion, the Federal land manager will fol-
low the procedures required by
NAGPRA and its implementing regula-
tions for determining the disposition of
Native American human remains and
other ‘‘cultural items’’, as defined by
NAGPRA, that have been excavated,
removed, or discovered on public lands.

[49 FR 1027, Jan. 6, 1984, as amended at 60 FR
5260, 5261, Jan. 26, 1995]

§ 7.14 Determination of archaeological
or commercial value and cost of res-
toration and repair.

(a) Archaeological value. For purposes
of this part, the archaeological value of
any archaeological resource involved
in a violation of the prohibitions in
§ 7.4 of this part or conditions of a per-
mit issued pursuant to this part shall
be the value of the information associ-
ated with the archaeological resource.
This value shall be appraised in terms
of the costs of the retrieval of the sci-
entific information which would have
been obtainable prior to the violation.
These costs may include, but need not
be limited to, the cost of preparing a
research design, conducting field work,
carrying out laboratory analysis, and
preparing reports as would be nec-
essary to realize the information po-
tential.

(b) Commercial value. For purposes of
this part, the commercial value of any
archaeological resource involved in a
violation of the prohibitions in § 7.4 of
this part or conditions of a permit is-
sued pursuant to this part shall be its
fair market value. Where the violation
has resulted in damage to the archae-
ological resource, the fair market
value should be determined using the
condition of the archaeological re-
source prior to the violation, to the ex-
tent that its prior condition can be
ascertained.

(c) Cost of restoration and repair. For
purposes of this part, the cost of res-
toration and repair of archaeological
resources damaged as a result of a vio-
lation of prohibitions or conditions
pursuant to this part, shall be the sum
of the costs already incurred for emer-
gency restoration or repair work, plus
those costs projected to be necessary to
complete restoration and repair, which
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may include, but need not be limited
to, the costs of the following:

(1) Reconstruction of the archae-
ological resource;

(2) Stabilization of the archaeologi-
cal resource;

(3) Ground contour reconstruction
and surface stabilization;

(4) Research necessary to carry out
reconstruction or stabilization;

(5) Physical barriers or other protec-
tive devices, necessitated by the dis-
turbance of the archaeological re-
source, to protect it from further dis-
turbance;

(6) Examination and analysis of the
archaeological resource including re-
cording remaining archaeological in-
formation, where necessitated by dis-
turbance, in order to salvage remaining
values which cannot be otherwise con-
served;

(7) Reinterment of human remains in
accordance with religious custom and
State, local, or tribal law, where appro-
priate, as determined by the Federal
land manager.

(8) Preparation of reports relating to
any of the above activities.

§ 7.15 Assessment of civil penalties.

(a) The Federal land manager may
assess a civil penalty against any per-
son who has violated any prohibition
contained in § 7.4 or who has violated
any term or condition included in a
permit issued in accordance with the
Act and this part.

(b) Notice of violation. The Federal
land manager shall serve a notice of
violation upon any person believed to
be subject to a civil penalty, either in
person or by registered or certified
mail (return receipt requested). The
Federal land manager shall include in
the notice:

(1) A concise statement of the facts
believed to show a violation;

(2) A specific reference to the provi-
sion(s) of this part or to a permit is-
sued pursuant to this part allegedly
violated;

(3) The amount of penalty proposed
to be assessed, including any initial
proposal to mitigate or remit where ap-
propriate, or a statement that notice of
a proposed penalty amount will be
served after the damages associated

with the alleged violation have been
ascertained;

(4) Notification of the right to file a
petition for relief pursuant to para-
graph (d) of this section, or to await
the Federal land manager’s notice of
assessment, and to request a hearing in
accordance with paragraph (g) of this
section. The notice shall also inform
the person of the right to seek judicial
review of any final administrative deci-
sion assessing a civil penalty.

(c) The person served with a notice of
violation shall have 45 calendar days
from the date of its service (or the date
of service of a proposed penalty
amount, if later) in which to respond.
During this time the person may:

(1) Seek informal discussions with
the Federal land manager;

(2) File a petition for relief in accord-
ance with paragraph (d) of this section;

(3) Take no action and await the Fed-
eral land manager’s notice of assess-
ment;

(4) Accept in writing or by payment
the proposed penalty, or any mitiga-
tion or remission offered in the notice.
Acceptance of the proposed penalty or
mitigation or remission shall be
deemed a waiver of the notice of assess-
ment and of the right to request a
hearing under paragraph (g) of this sec-
tion.

(d) Petition for relief. The person
served with a notice of violation may
request that no penalty be assessed or
that the amount be reduced, by filing a
petition for relief with the Federal
land manager within 45 calendar days
of the date of service of the notice of
violation (or of a proposed penalty
amount, if later). The petition shall be
in writing and signed by the person
served with the notice of violation. If
the person is a corporation, the peti-
tion must be signed by an officer au-
thorized to sign such documents. The
petition shall set forth in full the legal
or factual basis for the requested relief.

(e) Assessment of penalty. (1) The Fed-
eral land manager shall assess a civil
penalty upon expiration of the period
for filing a petition for relief, upon
completion of review of any petition
filed, or upon completion of informal
discussions, whichever is later.

(2) The Federal land manager shall
take into consideration all available
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information, including information
provided pursuant to paragraphs (c)
and (d) of this section or furnished
upon further request by the Federal
land manager.

(3) If the facts warrant a conclusion
that no violation has occurred, the
Federal land manager shall so notify
the person served with a notice of vio-
lation, and no penalty shall be as-
sessed.

(4) Where the facts warrant a conclu-
sion that a violation has occurred, the
Federal land manager shall determine
a penalty amount in accordance with
§ 7.16.

(f) Notice of assessment. The Federal
land manager shall notify the person
served with a notice of violation of the
penalty amount assessed by serving a
written notice of assessment, either in
person or by registered or certified
mail (return receipt requested). The
Federal land manager shall include in
the notice of assessment:

(1) The facts and conclusions from
which it was determined that a viola-
tion did occur;

(2) The basis in § 7.16 for determining
the penalty amount assessed and/or
any offer to mitigate or remit the pen-
alty; and

(3) Notification of the right to re-
quest a hearing, including the proce-
dures to be followed, and to seek judi-
cial review of any final administrative
decision assessing a civil penalty.

(g) Hearings. (1) Except where the
right to request a hearing is deemed to
have been waived as provided in para-
graph (c)(4) of this section, the person
served with a notice of assessment may
file a written request for a hearing
with the adjudicatory body specified in
the notice. The person shall enclose
with the request for hearing a copy of
the notice of assessment, and shall de-
liver the request as specified in the no-
tice of assessment, personally or by
registered or certified mail (return re-
ceipt requested).

(2) Failure to deliver a written re-
quest for a hearing within 45 days of
the date of service of the notice of as-
sessment shall be deemed a waiver of
the right to a hearing.

(3) Any hearing conducted pursuant
to this section shall be held in accord-
ance with 5 U.S.C. 554. In any such

hearing, the amount of civil penalty
assessed shall be determined in accord-
ance with this part, and shall not be
limited by the amount assessed by the
Federal land manager under paragraph
(f) of this section or any offer of miti-
gation or remission made by the Fed-
eral land manager.

(h) Final administrative decision. (1)
Where the person served with a notice
of violation has accepted the penalty
pursuant to paragraph (c)(4) of this sec-
tion, the notice of violation shall con-
stitute the final administrative deci-
sion;

(2) Where the person served with a
notice of assessment has not filed a
timely request for a hearing pursuant
to paragraph (g)(1) of this section, the
notice of assessment shall constitute
the final administrative decision;

(3) Where the person served with a
notice of assessment has filed a timely
request for a hearing pursuant to para-
graph (g)(1) of this section, the decision
resulting from the hearing or any ap-
plicable administrative appeal there-
from shall constitute the final admin-
istrative decision.

(i) Payment of penalty. (1) The person
assessed a civil penalty shall have 45
calendar days from the date of issuance
of the final administrative decision in
which to make full payment of the pen-
alty assessed, unless a timely request
for appeal has been filed with a U.S.
District Court as provided in section
7(b)(1) of the Act.

(2) Upon failure to pay the penalty,
the Federal land manager may request
the Attorney General to institute a
civil action to collect the penalty in a
U.S. District Court for any district in
which the person assessed a civil pen-
alty is found, resides, or transacts busi-
ness. Where the Federal land manager
is not represented by the Attorney
General, a civil action may be initiated
directly by the Federal land manager.

(j) Other remedies not waived. Assess-
ment of a penalty under this section
shall not be deemed a waiver of the
right to pursue other available legal or
administrative remedies.

§ 7.16 Civil penalty amounts.

(a) Maximum amount of penalty. (1)
Where the person being assessed a civil
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penalty has not committed any pre-
vious violation of any prohibition in
§ 7.4 or of any term or condition in-
cluded in a permit issued pursuant to
this part, the maximum amount of the
penalty shall be the full cost of res-
toration and repair of archaeological
resources damaged plus the archae-
ological or commercial value of archae-
ological resources destroyed or not re-
covered.

(2) Where the person being assessed a
civil penalty has committed any pre-
vious violation of any prohibition in
§ 7.4 or of any term or condition in-
cluded in a permit issued pursuant to
this part, the maximum amount of the
penalty shall be double the cost of res-
toration and repair plus double the ar-
chaeological or commercial value of ar-
chaeological resources destroyed or not
recovered.

(3) Violations limited to the removal
of arrowheads located on the surface of
the ground shall not be subject to the
penalties prescribed in this section.

(b) Determination of penalty amount,
mitigation, and remission. The Federal
land manager may assess a penalty
amount less than the maximum
amount of penalty and may offer to
mitigate or remit the penalty.

(1) Determination of the penalty
amount and/or a proposal to mitigate
or remit the penalty may be based
upon any of the following factors:

(i) Agreement by the person being as-
sessed a civil penalty to return to the
Federal land manager archaeological
resources removed from public lands or
Indian lands;

(ii) Agreement by the person being
assessed a civil penalty to assist the
Federal land manager in activity to
preserve, restore, or otherwise contrib-
ute to the protection and study of ar-
chaeological resources on public lands
or Indian lands;

(iii) Agreement by the person being
assessed a civil penalty to provide in-
formation which will assist in the de-
tection, prevention, or prosecution of
violations of the Act or this part;

(iv) Demonstration of hardship or in-
ability to pay, provided that this factor
shall only be considered when the per-
son being assessed a civil penalty has
not been found to have previously vio-
lated the regulations in this part;

(v) Determination that the person
being assessed a civil penalty did not
willfully commit the violation;

(vi) Determination that the proposed
penalty would constitute excessive
punishment under the circumstances;

(vii) Determination of other mitigat-
ing circumstances appropriate to con-
sideration in reaching a fair and expe-
ditious assessment.

(2) When the penalty is for a viola-
tion on Indian lands, the Federal land
manager shall consult with and con-
sider the interests of the Indian land-
owner and the Indian tribe having ju-
risdiction over the Indian lands prior
to proposing to mitigate or remit the
penalty.

(3) When the penalty is for a viola-
tion which may have had an effect on a
known Indian tribal religious or cul-
tural site on public lands, the Federal
land manager should consult with and
consider the interests of the affected
tribe(s) prior to proposing to mitigate
or remit the penalty.

[49 FR 1027, Jan. 6, 1984, as amended at 52 FR
47721, Dec. 16, 1987]

§ 7.17 Other penalties and rewards.

(a) Section 6 of the Act contains
criminal prohibitions and provisions
for criminal penalties. Section 8(b) of
the Act provides that archaeological
resources, vehicles, or equipment in-
volved in a violation may be subject to
forfeiture.

(b) Section 8(a) of the Act provides
for rewards to be made to persons who
furnish information which leads to con-
viction for a criminal violation or to
assessment of a civil penalty. The Fed-
eral land manager may certify to the
Secretary of the Treasury that a per-
son is eligible to receive payment. Offi-
cers and employees of Federal, State,
or local government who furnish infor-
mation or render service in the per-
formance of their official duties, and
persons who have provided information
under § 7.16(b)(1)(iii) shall not be cer-
tified eligible to receive payment of re-
wards.

(c) In cases involving Indian lands,
all civil penalty monies and any item
forfeited under the provisions of this
section shall be transferred to the ap-
propriate Indian or Indian tribe.
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§ 7.18 Confidentiality of archaeological
resource information.

(a) The Federal land manager shall
not make available to the public, under
subchapter II of chapter 5 of title 5 of
the United States Code or any other
provision of law, information concern-
ing the nature and location of any ar-
chaeological resource, with the follow-
ing exceptions:

(1) The Federal land manager may
make information available, provided
that the disclosure will further the
purposes of the Act and this part, or
the Act of June 27, 1960, as amended (16
U.S.C. 469 through 469c), without risk-
ing harm to the archaeological re-
source or to the site in which it is lo-
cated.

(2) The Federal land manager shall
make information available, when the
Governor of any State has submitted
to the Federal land manager a written
request for information, concerning the
archaeological resources within the re-
questing Governor’s State, provided
that the request includes:

(i) The specific archaeological re-
source or area about which information
is sought;

(ii) The purpose for which the infor-
mation is sought; and

(iii) The Governor’s written commit-
ment to adequately protect the con-
fidentiality of the information.

(b) [Reserved]

[49 FR 1027, Jan. 6, 1984; 49 FR 5923, Feb. 16,
1984]

§ 7.19 Report.
(a) Each Federal land manager, when

requested by the Secretary of the Inte-
rior, will submit such information as is
necessary to enable the Secretary to
comply with section 13 of the Act and
comprehensively report on activities
carried out under provisions of the Act.

(b) The Secretary of the Interior will
include in the annual comprehensive
report, submitted to the Committee on
Interior and Insular Affairs of the
United States House of Representatives
and to the Committee on Energy and
Natural Resources of the United States
Senate under section 13 of the Act, in-
formation on public awareness pro-
grams submitted by each Federal land
manager under § 7.20(b). Such submittal

will fulfill the Federal land manager’s
responsibility under section 10(c) of the
Act to report on public awareness pro-
grams.

(c) The comprehensive report by the
Secretary of the Interior also will in-
clude information on the activities car-
ried out under section 14 of the Act.
Each Federal land manager, when re-
quested by the Secretary, will submit
any available information on surveys
and schedules and suspected violations
in order to enable the Secretary to
summarize in the comprehensive report
actions taken pursuant to section 14 of
the Act.

[60 FR 5260, 5261, Jan. 26, 1995]

§ 7.20 Public awareness programs.
(a) Each Federal land manager will

establish a program to increase public
awareness of the need to protect impor-
tant archaeological resources located
on public and Indian lands. Edu-
cational activities required by section
10(c) of the Act should be incorporated
into other current agency public edu-
cation and interpretation programs
where appropriate.

(b) Each Federal land manager annu-
ally will submit to the Secretary of the
Interior the relevant information on
public awareness activities required by
section 10(c) of the Act for inclusion in
the comprehensive report on activities
required by section 13 of the Act.

[60 FR 5260, 5261, Jan. 26, 1995]

§ 7.21 Surveys and schedules.
(a) The Secretaries of the Interior,

Agriculture, and Defense and the
Chairman of the Board of the Ten-
nessee Valley Authority will develop
plans for surveying lands under each
agency’s control to determine the na-
ture and extent of archaeological re-
sources pursuant to section 14(a) of the
Act. Such activities should be consist-
ent with Federal agency planning poli-
cies and other historic preservation
program responsibilities required by 16
U.S.C. 470 et seq. Survey plans prepared
under this section will be designed to
comply with the purpose of the Act re-
garding the protection of archaeologi-
cal resources.

(b) The Secretaries of the Interior,
Agriculture, and Defense and the
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Chairman of the Tennessee Valley Au-
thority will prepare schedules for sur-
veying lands under each agency’s con-
trol that are likely to contain the most
scientifically valuable archaeological
resources pursuant to section 14(b) of
the Act. Such schedules will be devel-
oped based on objectives and informa-
tion identified in survey plans de-
scribed in paragraph (a) of this section
and implemented systematically to
cover areas where the most scientif-
ically valuable archaeological re-
sources are likely to exist.

(c) Guidance for the activities under-
taken as part of paragraphs (a) through
(b) of this section is provided by the
Secretary of the Interior’s Standards
and Guidelines for Archeology and His-
toric Preservation.

(d) Other Federal land managing
agencies are encouraged to develop
plans for surveying lands under their
jurisdictions and prepare schedules for
surveying to improve protection and
management of archaeological re-
sources.

(e) The Secretaries of the Interior,
Agriculture, and Defense and the
Chairman of the Tennessee Valley Au-
thority will develop a system for docu-
menting and reporting suspected viola-
tions of the various provisions of the
Act. This system will reference a set of
procedures for use by officers, employ-
ees, or agents of Federal agencies to as-
sist them in recognizing violations,
documenting relevant evidence, and re-
porting assembled information to the
appropriate authorities. Methods em-
ployed to document and report such
violations should be compatible with
existing agency reporting systems for
documenting violations of other appro-
priate Federal statutes and regula-
tions. Summary information to be in-
cluded in the Secretary’s comprehen-
sive report will be based upon the sys-
tem developed by each Federal land
manager for documenting suspected
violations.

[60 FR 5260, 5261, Jan. 26, 1995]

Subpart B—Department of the
Interior Supplemental Regulations

SOURCE: 52 FR 9168, Mar. 23, 1987, unless
otherwise noted.

§ 7.31 Scope and authority.

The regulations in this subpart are
promulgated pursuant to section 10(b)
of the Archaeological Resources Pro-
tection Act of 1979 (16 U.S.C. 470ii),
which requires agencies to develop
rules and regulations for carrying out
the purposes of the Act, consistent
with the uniform regulations issued
pursuant to section 10(a) of the Act
(subpart A of this part).

§ 7.32 Supplemental definitions.

For purposes of this subpart, the fol-
lowing definitions will be used:

(a) Site of religious or cultural impor-
tance means, for purposes of § 7.7 of this
part, a location which has traditionally
been considered important by an In-
dian tribe because of a religious event
which happened there; because it con-
tains specific natural products which
are of religious or cultural importance;
because it is believed to the be dwell-
ing place of, the embodiment of, or a
place conducive to communication
with spiritual beings; because it con-
tains elements of life-cycle rituals,
such as burials and associated mate-
rials; or because it has other specific
and continuing significance in Indian
religion or culture.

(b) Allotted lands means lands granted
to Indian individuals by the United
States and held in trust for those indi-
viduals by the United States.

§ 7.33 Determination of loss or absence
of archaeological interest.

(a) Under certain circumstances, a
Federal land manager may determine,
pursuant to § 7.3(a)(5) of this part, that
certain material remains are not or are
no longer of archaeological interest,
and therefore are not to be considered
archaeological resources under this
part.

(b) The Federal land manager may
make such a determination if he/she
finds that the material remains are not
capable of providing scientific or hu-
manistic understandings of past human
behavior, cultural adaptation, and re-
lated topics.

(c) Prior to making a determination
that material remains are not or are no
longer archaeological resources, the
Federal land manager shall ensure that
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the following procedures are com-
pleted:

(1) A professional archaeological
evaluation of material remains and
similar materials within the area
under consideration shall be com-
pleted, consistent with the Secretary
of the Interior’s Standards and Guide-
lines for Archeology and Historic Pres-
ervation (48 FR 44716, Sept. 29, 1983) and
with 36 CFR parts 60, 63, and 65.

(2) The principal bureau archaeolo-
gist or, in the absence of a principal
bureau archaeologist, the Department
Consulting Archeologist, shall estab-
lish whether the material remains
under consideration contribute to sci-
entific or humanistic understandings of
past human behavior, cultural adapta-
tion and related topics. The principal
bureau archaeologist or the Depart-
ment Consulting Archeologist, as ap-
propriate, shall make a recommenda-
tion to the Federal land manager con-
cerning these material remains.

(d) The Federal land manager shall
make the determination based upon
the facts established by and the rec-
ommendation of the principal bureau
archaeologist or the Departmental
Consulting Archeologist, as appro-
priate, and shall fully document the
basis therefor, including consultation
with Indian tribes for determinations
regarding sites of religious or cultural
importance.

(e) The Federal land manager shall
make public notice of the determina-
tion and its limitations, including any
permitting requirements for activities
associated with the materials deter-
mined not to be archaeological re-
sources for purposes of this part.

(f) Any interested individual may re-
quest in writing that the Departmental
Consulting Archeologist review any
final determination by the Federal
land manager that certain remains, are
not, or are no longer, archaeological
resources. Two (2) copies of the request
should be sent to the Departmental
Consulting Archeologist, National
Park Service, P.O. Box 37127, Washing-
ton, DC 20013–7127, and should docu-
ment why the requestor disagrees with
the determination of the Federal land
manager. The Departmental Consult-
ing Archeologist shall review the re-
quest, and, if appropriate, shall review

the Federal land manager’s determina-
tion and its supporting documentation.
Based on this review, the Departmental
Consulting Archeologist shall prepare a
final professional recommendation, and
shall transmit the recommendation
and the basis therefor to the head of
the bureau for further consideration
within 60 days of the receipt of the re-
quest.

(g) Any determination made pursu-
ant to this section shall in no way af-
fect the Federal land manager’s obliga-
tions under other applicable laws or
regulations.

§ 7.34 Procedural information for se-
curing permits.

Information about procedures to se-
cure a permit to excavate or remove
archaeological resources from public
lands or Indian lands can be obtained
from the appropriate Indian tribal au-
thorities, the Federal land manager of
the bureau that administers the spe-
cific area of the public lands or Indian
lands for which a permit is desired, or
from the state, regional, or national of-
fice of that bureau.

§ 7.35 Permitting procedures for In-
dian lands.

(a) If the lands involved in a permit
application are Indian lands, the con-
sent of the appropriate Indian tribal
authority or individual Indian land-
owner is required by the Act and these
regulations.

(b) When Indian tribal lands are in-
volved in an application for a permit or
a request for extension or modification
of a permit, the consent of the Indian
tribal government must be obtained.
For Indian allotted lands outside res-
ervation boundaries, consent from only
the individual landowner is needed.
When multiple-owner allotted lands
are involved, consent by more than 50
percent of the ownership interest is
sufficient. For Indian allotted lands
within reservation boundaries, consent
must be obtained from the Indian trib-
al government and the individual land-
owner(s).

(c) The applicant should consult with
the Bureau of Indian Affairs concern-
ing procedures for obtaining consent
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from the appropriate Indian tribal au-
thorities and submit the permit appli-
cation to the area office of the Bureau
of Indian Affairs that is responsible for
the administration of the lands in
question. The Bureau of Indian Affairs
shall insure that consultation with the
appropriate Indian tribal authority or
individual Indian landowner regarding
terms and conditions of the permit oc-
curs prior to detailed evaluation of the
application. Permits shall include
terms and conditions requested by the
Indian tribe or Indian landowner pursu-
ant to § 7.9 of this part.

(d) The issuance of a permit under
this part does not remove the require-
ment for any other permit required by
Indian tribal law.

§ 7.36 Permit reviews and disputes.
(a) Any affected person disputing the

decision of a Federal land manager
with respect to the issuance or denial
of a permit, the inclusion of specific
terms and conditions in a permit, or
the modification, suspension, or rev-
ocation of a permit may request the
Federal land manager to review the
disputed decision and may request a
conference to discuss the decision and
its basis.

(b) The disputant, if unsatisfied with
the outcome of the review or con-
ference, may request that the decision
be reviewed by the head of the bureau
involved.

(c) Any disputant unsatisified with
the higher level review, and desiring to
appeal the decision, pursuant to § 7.11
of this part, should consult with the
appropriate Federal land manager re-
garding the existence of published bu-
reau appeal procedures. In the absence
of published bureau appeal procedures,
the review by the head of the bureau
involved will constitute the final deci-
sion.

(d) Any affected person may request
a review by the Departmental Consult-
ing Archeologist of any professional is-
sues involved in a bureau permitting
decision, such as professional qualifica-
tions, research design, or other profes-
sional archaeological matters. The De-
partmental Consulting Archeologist
shall make a final professional rec-
ommendation to the head of the bureau
involved. The head of the bureau in-

volved will consider the recommenda-
tion, but may reject it, in whole or in
part, for good cause. This request
should be in writing, and should state
the reasons for the request. See § 7.33(f)
for the address of the Departmental
Consulting Archeologist.

§ 7.37 Civil penalty hearings proce-
dures.

(a) Requests for hearings. Any person
wishing to request a hearing on a no-
tice of assessment of civil penalty, pur-
suant to § 7.15(g) of this part, may file
a written, dated request for a hearing
with the Hearing Division, Office of
Hearings and Appeals, U.S. Department
of the Interior, 4015 Wilson Boulevard,
Arlington, Virginia 22203–1923. The re-
spondent shall enclose a copy of the no-
tice of violation and the notice of as-
sessment. The request shall state the
relief sought, the basis for challenging
the facts used as the basis for charging
the violation and fixing the assess-
ment, and respondent’s preference as to
the place and date for a hearing. A
copy of the request shall be served
upon the Solicitor of the Department
of the Interior personally or by reg-
istered or certified mail (return receipt
requested), at the address specified in
the notice of assessment. Hearings
shall be conducted in accordance with
43 CFR part 4, subparts A and B.

(b) Waiver of right to a hearing. Fail-
ure to file a written request for a hear-
ing within 45 days of the date of service
of a notice of assessment shall be
deemed a waiver of the right to a hear-
ing.

(c) Commencement of hearing proce-
dures. Upon receipt of a request for a
hearing, the Hearing Division shall as-
sign an administrative law judge to the
case. Notice of assignment shall be
given promptly to the parties, and
thereafter, all pleadings, papers, and
other documents in the proceeding
shall be filed directly with the admin-
istrative law judge, with copies served
on the opposing party.

(d) Appearance and practice. (1) Sub-
ject to the provisions of 43 CFR 1.3, the
respondent may appear in person, by
representative, or by counsel, and may
participate fully in those proceedings.
If respondent fails to appear and the
administrative law judge determines
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such failure is without good cause, the
administrative law judge may, in his/
her discretion, determine that such
failure shall constitute a waiver of the
right to a hearing and consent to the
making of a decision on the record
made at the hearing.

(2) Departmental counsel, designated
by the Solicitor of the Department,
shall represent the Federal land man-
ager in the proceedings. Upon notice to
the Federal land manager of the as-
signment of an administrative law
judge to the case, said counsel shall
enter his/her appearance on behalf of
the Federal land manager and shall file
all petitions and correspondence ex-
changes by the Federal land manager
and the respondent pursuant to § 7.15 of
this part which shall become part of
the hearing record. Thereafter, service
upon the Federal land manager shall be
made to his/her counsel.

(e) Hearing administration. (1) The ad-
ministrative law judge shall have all
powers accorded by law and necessary
to preside over the parties and the pro-
ceedings and to make decisions in ac-
cordance with 5 U.S.C. 554–557.

(2) The transcript of testimony, the
exhibits, and all papers, documents and
requests filed in the proceedings, shall
constitute the record for decision. The
administrative law judge shall render a
written decision upon the record,
which shall set forth his/her findings of
fact and conclusions of law, and the
reasons and basis therefor, and an as-
sessment of a penalty, if any.

(3) Unless a notice of appeal is filed
in accordance with paragraph (f) of this
section, the administrative law judge’s
decision shall constitute the final ad-
ministrative determination of the Sec-
retary in the matter and shall become
effective 30 calendar days from the
date of this decision.

(4) In any such hearing, the amount
of civil penalty assessed shall be deter-
mined in accordance with this part,
and shall not be limited by the amount
assessed by the Federal land manager
under § 7.15 of this part or any offer of
mitigation or remission made by the
Federal land manager.

(f) Appeal. (1) Either the respondent
or the Federal land manager may ap-
peal the decision of an administrative
law judge by the filing of a ‘‘Notice of

Appeal’’ with the Director, Office of
Hearings and Appeals, U.S. Department
of the Interior, 4015 Wilson Boulevard,
Arlington, Virginia 22203–1923, within
30 calendar days of the date of the ad-
ministrative law judge’s decision. Such
notice shall be accompanied by proof of
service on the administrative law judge
and the opposing party.

(2) Upon receipt of such a notice, the
Director, Office of Hearings and Ap-
peals, shall appoint an ad hoc appeals
board to hear and decide an appeal. To
the extent they are not inconsistent
herewith, the provision of the Depart-
ment of Hearings and Appeals Proce-
dures in 43 CFR part 4, subparts A, B,
and G shall apply to appeal proceedings
under this subpart. The decision of the
board on the appeal shall be in writing
and shall become effective as the final
administrative determination of the
Secretary in the proceeding on the date
it is rendered, unless otherwise speci-
fied therein.

(g) Report service. Copies of decisions
in civil penalty proceedings instituted
under the Act may be obtained by let-
ter of request addressed to the Direc-
tor, Office of Hearings and Appeals,
U.S. Department of the Interior, 4015
Wilson Boulevard, Arlington, Virginia
22203–1923. Fees for this service shall be
as established by the Director of that
Office.

PART 8—JOINT POLICIES OF THE
DEPARTMENTS OF THE INTERIOR
AND OF THE ARMY RELATIVE TO
RESERVOIR PROJECT LANDS

Sec.
8.0 Acquisition of lands for reservoir

projects.
8.1 Lands for reservoir construction and op-

eration.
8.2 Additional lands for correlative pur-

poses.
8.3 Easements.
8.4 Blocking out.
8.5 Mineral rights.
8.6 Buildings.

AUTHORITY: Sec. 7, 32 Stat. 389, sec. 14, 53
Stat. 1197; 43 U.S.C. 421, 389.

SOURCE: 31 FR 9108, July 2, 1966, unless
otherwise noted.
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§ 8.0 Acquisition of lands for reservoir
projects.

In so far as permitted by law, it is
the policy of the Departments of the
Interior and of the Army to acquire, as
a part of reservoir project construc-
tion, adequate interest in lands nec-
essary for the realization of optimum
values for all purposes including addi-
tional land areas to assure full realiza-
tion of optimum present and future
outdoor recreational and fish and wild-
life potentials of each reservoir.

§ 8.1 Lands for reservoir construction
and operation.

The fee title will be acquired to the
following:

(a) Lands necessary for permanent
structures.

(b) Lands below the maximum flow-
age line of the reservoir including
lands below a selected freeboard where
necessary to safeguard against the ef-
fects of saturation, wave action, and
bank erosion and the permit induced
surcharge operation.

(c) Lands needed to provide for public
access to the maximum flowage line as
described in paragraph (b) of this sec-
tion, or for operation and maintenance
of the project.

§ 8.2 Additional lands for correlative
purposes.

The fee title will be acquired for the
following:

(a) Such lands as are needed to meet
present and future requirements for
fish and wildlife as determined pursu-
ant to the Fish and Wildlife Coordina-
tion Act.

(b) Such lands as are needed to meet
present and future public requirements
for outdoor recreation, as may be au-
thorized by Congress.

§ 8.3 Easements.
Easements in lieu of fee title may be

taken only for lands that meet all of
the following conditions:

(a) Lands lying above the storage
pool.

(b) Lands in remote portions of the
project area.

(c) Lands determined to be of no sub-
stantial value for protection or en-
hancement of fish and wildlife re-

sources, or for public outdoor recre-
ation.

(d) It is to the financial advantage of
the Government to take easements in
lieu of fee title.

§ 8.4 Blocking out.
Blocking out will be accomplished in

accordance with sound real estate prac-
tices, for example, on minor sectional
subdivision lines; and normally land
will not be acquired to avoid severance
damage if the owner will waive such
damage.

§ 8.5 Mineral rights.
Mineral, oil and gas rights will not be

acquired except where the development
thereof would interfere with project
purposes, but mineral rights not ac-
quired will be subordinated to the Gov-
ernment’s right to regulate their devel-
opment in a manner that will not
interfere with the primary purposes of
the project, including public access.

§ 8.6 Buildings.
Buildings for human occupancy as

well as other structures which would
interfere with the operation of the
project for any project purpose will be
prohibited on reservoir project lands.

PART 9—INTERGOVERNMENTAL RE-
VIEW OF DEPARTMENT OF THE
INTERIOR PROGRAMS AND AC-
TIVITIES

Sec.
9.1 What is the purpose of these regula-

tions?
9.2 What definitions apply to these regula-

tions?
9.3 What programs and activities of the De-

partment are subject to these regula-
tions?

9.4 [Reserved]
9.5 What is the Secretary’s obligation with

respect to Federal interagency coordina-
tion?

9.6 What procedures apply to the selection
of programs and activities under these
regulations?

9.7 How does the Secretary communicate
with state and local officials concerning
the Department’s programs and activi-
ties?

9.8 How does the Secretary provide states
an opportunity to comment on proposed
federal financial assistance and direct
federal development?
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9.9 How does the Secretary receive and re-
spond to comments?

9.10 How does the Secretary make efforts to
accommodate intergovernmental con-
cerns?

9.11 What are the Secretary’s obligations in
interstate situations?

9.12 How may a state simplify, consolidate,
or substitute federally required state
plans?

9.13 May the Secretary waive any provision
of these regulations?

AUTHORITY: E.O. 12372, July 14, 1982 (47 FR
30959), as amended April 8, 1983 (48 FR 15887);
and sec. 401 of the Intergovernmental Co-
operation Act of 1968 as amended (31 U.S.C.
6506).

SOURCE: 48 FR 29232, June 24, 1983, unless
otherwise noted.

§ 9.1 What is the purpose of these reg-
ulations?

(a) The regulations in this part im-
plement Executive Order 12372, ‘‘Inter-
governmental Review of Federal Pro-
grams,’’ issued July 14, 1982 and amend-
ed on April 8, 1983. These regulations
also implement applicable provisions of
section 401 of the Intergovernmental
Cooperation Act of 1968.

(b) These regulations are intended to
foster an intergovernmental partner-
ship and a strengthened Federalism by
relying on state processes and on state,
areawide, regional and local coordina-
tion for review of proposed federal fi-
nancial assistance and direct federal
development.

(c) These regulations are intended to
aid the internal management of the De-
partment, and are not intended to cre-
ate any right or benefit enforceable at
law by a party against the Department
or its officers.

§ 9.2 What definitions apply to these
regulations?

Department means the U.S. Depart-
ment of the Interior.

Order means Executive Order 12372,
issued July 14, 1982, and amended April
8, 1983 and titled ‘‘Intergovernmental
Review of Federal Programs.’’

Secretary means the Secretary of the
U.S. Department of the Interior or an
official or employee of the Department
acting for the Secretary under a dele-
gation of authority.

State means any of the 50 states, the
District of Columbia, the Common-
wealth of Puerto Rico, the Common-

wealth of the Northern Mariana Is-
lands, Guam, American Samoa, the
U.S. Virgin Islands, or the Trust Terri-
tory of the Pacific Islands.

§ 9.3 What programs and activities of
the Department are subject to these
regulations?

(a) The Secretary publishes in the
FEDERAL REGISTER a list of the Depart-
ment’s programs and activities that
are subject to these regulations and a
list of programs and activities that
have existing consultation processes.

(b) With respect to programs and ac-
tivities that a state chooses to cover,
and that have existing consultation
processes, the state must agree to
adopt those existing processes.

§ 9.4 [Reserved]

§ 9.5 What is the Secretary’s obligation
with respect to Federal interagency
coordination?

The Secretary, to the extent prac-
ticable, consults with and seeks advice
from all other substantially affected
federal departments and agencies in an
effort to assure full coordination be-
tween such agencies and the Depart-
ment regarding programs and activi-
ties covered under these regulations.

§ 9.6 What procedures apply to the se-
lection of programs and activities
under these regulations?

(a) A state may select any program
or activity published in the FEDERAL
REGISTER in accordance with § 9.3 of
this part for intergovernmental review
under these regulations. Each state,
before selecting programs and activi-
ties, shall consult with local elected of-
ficials.

(b) Each state that adopts a process
shall notify the Secretary of the De-
partment’s programs and activities se-
lected for that process.

(c) A state may notify the Secretary
of changes in its selections at any
time. For each change, the state shall
submit to the Secretary an assurance
that the state has consulted with local
elected officials regarding the change.
The Department may establish dead-
lines by which states are required to
inform the Secretary of changes in
their program selections.
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(d) The Secretary uses a state’s proc-
ess as soon as feasible, depending on in-
dividual programs and activities, after
the Secretary is notified of its selec-
tions.

§ 9.7 How does the Secretary commu-
nicate with state and local officials
concerning the Department’s pro-
grams and activities?

(a) For those programs and activities
covered by a state process under § 9.6,
the Secretary, to the extent permitted
by law:

(1) Uses the state process to deter-
mine views of state and local elected
officials; and,

(2) Communicates with state and
local elected officials, through the
state process, as early in a program
planning cycle as in reasonably fea-
sible to explain specific plans and ac-
tions.

(b) The Secretary provides notice to
directly affected state, areawide, re-
gional, and local entities in a state of
proposed federal financial assistance or
direct federal development if:

(1) The state has not adopted a proc-
ess under the Order; or

(2) The assistance or development in-
volves a program or activity not se-
lected for the state process.
This notice may be made by publica-
tion in the FEDERAL REGISTER or other
appropriate means, which the Depart-
ment in its discretion deems appro-
priate.

§ 9.8 How does the Secretary provide
states an opportunity to comment
on proposed federal financial assist-
ance and direct federal develop-
ment?

(a) Except in unusual circumstances,
the Secretary gives state processes or
directly affected state, areawide, re-
gional and local officials and entities:

(1) At least 30 days from the date es-
tablished by the Secretary to comment
on proposed federal financial assist-
ance in the form of noncompeting con-
tinuation awards; and

(2) At least 60 days from the date es-
tablished by the Secretary to comment
on proposed direct federal development
or federal financial assistance other
than noncompeting continuation
awards.

(b) This section also applies to com-
ments in cases in which the review, co-
ordination, and communication with
the Department have been delegated.

§ 9.9 How does the Secretary receive
and respond to comments?

(a) The Secretary follows the proce-
dures in § 9.10 if:

(1) A state office or official is des-
ignated to act as a single point of con-
tact between a state process and all
federal agencies, and

(2) That office or official transmits a
state process recommendation for a
program selected under § 9.6.

(b)(1) The single point of contact is
not obligated to transmit comments
from state, areawide, regional or local
officials and entities where there is no
state process recommendation.

(2) If a state process recommendation
is transmitted by a single point of con-
tact, all comments from state,
areawide, regional, and local officials
and entities that differ from it must
also be transmitted.

(c) If a state has not established a
process, or is unable to submit a state
process recommendation, state,
areawide, regional and local officials
and entities may submit comments ei-
ther to the applicant or to the Depart-
ment.

(d) If a program or activity is not se-
lected for a state process, state,
areawide, regional and local officials
and entities may submit comments ei-
ther to the applicant or to the Depart-
ment. In addition, if a state process
recommendation for a nonselected pro-
gram or activity is transmitted to the
Department by a single point of con-
tact, the Secretary follows the proce-
dures of § 9.10 of this part.

(e) The Secretary considers com-
ments which do not constitute a state
process recommendation submitted
under these regulations and for which
the Secretary is not required to apply
the procedures of § 9.10 of this part,
when such comments are provided by a
single point of contact, by the appli-
cant, or directly to the Department by
a commenting party.
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§ 9.10 How does the Secretary make ef-
forts to accommodate intergovern-
mental concerns?

(a) If a state process provides a state
process recommendation to the Depart-
ment through its single point of con-
tact, the Secretary either:

(1) Accepts the recommendation;
(2) Reaches a mutually agreeable so-

lution with the state process; or
(3) Provides the single point of con-

tact with such written explanation of
the decision, as the Secretary in his or
her discretion deems appropriate. The
Secretary may also supplement the
written explanation by providing the
explanation to the single point of con-
tact by telephone, other telecommuni-
cation, or other means.

(b) In any explanation under para-
graph (a)(3) of the section, the Sec-
retary informs the single point of con-
tact that:

(1) The Department will not imple-
ment its decision for at least ten days
after the single point of contact re-
ceives the explanation; or

(2) The Secretary has reviewed the
decision and determined that, because
of unusual circumstances, the waiting
period of at least ten days is not fea-
sible.

(c) For purposes of computing the
waiting period under paragraph (b)(1)
of this section, a single point of con-
tact is presumed to have received writ-
ten notification 5 days after the date of
mailing of such notification.

§ 9.11 What are the Secretary’s obliga-
tions in interstate situations?

(a) The Secretary is responsible for:
(1) Identifying proposed federal finan-

cial assistance and direct Federal de-
velopment that have an impact on
interstate areas;

(2) Notifying appropriate officials
and entities in states which have
adopted a process and which select the
Department’s program or activitiy;

(3) Making efforts to identify and no-
tify the affected state, areawide, re-
gional, and local officials and entities
in those states that have not adopted a
process under the Order or do not se-
lect the Department’s program or ac-
tivity;

(4) Responding pursuant to § 9.10 of
this part if the Secretary receives a

recommendation from a designated
areawide agency transmitted by a sin-
gle point of contact, in cases in which
the review, coordination, and commu-
nication with the Department have
been delegated.

(b) The Secretary uses the procedures
in § 9.10 if a state process provides a
state process recommendation to the
Department through a single point of
contact.

§ 9.12 How may a state simplify, con-
solidate, or substitute federally re-
quired state plans?

(a) As used in this section:
(1) Simplify means that a state may

develop its own format, choose its own
submission date, and select the plan-
ning period for a state plan.

(2) Consolidate means that a state
may meet statutory and regulatory re-
quirements by combining two or more
plans into one document and that the
state can select the format, submission
date, and planning period for the con-
solidated plan.

(3) Substitute means that a state may
use a plan or other document that it
has developed for its own purposes to
meet Federal requirements.

(b) If not inconsistent with law, a
state may decide to try to simplify,
consolidate, or substitute Federally re-
quired state plans without prior ap-
proval by the Secretary.

(c) The Secretary reviews each state
plan that a state has simplified, con-
solidated, or substituted and accepts
the plan only if its contents meet Fed-
eral requirements.

§ 9.13 May the Secretary waive any
provision of these regulations?

In an emergency, the Secretary may
waive any provision of these regula-
tions.

PART 10—NATIVE AMERICAN
GRAVES PROTECTION AND RE-
PATRIATION REGULATIONS

Subpart A—Introduction

Sec.
10.1 Purpose and applicability.
10.2 Definitions
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Subpart B—Human Remains, Funerary Ob-
jects, Sacred Objects, or Objects of
Cultural Patrimony From Federal or
Tribal Lands

10.3 Intentional archaeological excavations.
10.4 Inadvertent discoveries.
10.5 Consultation.
10.6 Custody.
10.7 Disposition of unclaimed human re-

mains, funerary objects, sacred objects,
or objects of cultural patrimony. [Re-
served]

Subpart C—Human Remains, Funerary Ob-
jects, Sacred Objects, or Objects of
Cultural Patrimony in Museums and
Federal Collections

10.8 Summaries.
10.9 Inventories.
10.10 Repatriation.
10.11 Disposition of culturally unidentifi-

able human remains. [Reserved]
10.12 Civil penalties.
10.13 Future applicability. [Reserved]

Subpart D—General

10.14 Lineal descent and cultural affiliation.
10.15 Limitations and remedies.
10.16 Review committee.
10.17 Dispute resolution.

APPENDIX A TO PART 10—SAMPLE SUMMARY.

APPENDIX B TO PART 10—SAMPLE NOTICE OF
INVENTORY COMPLETION.

AUTHORITY: 25 U.S.C. 3001 et seq.

SOURCE: 60 FR 62158, Dec. 4, 1995, unless
otherwise noted.

Subpart A—Introduction
§ 10.1 Purpose and applicability.

(a) Purpose. These regulations carry
out provisions of the Native American
Graves Protection and Repatriation
Act of 1990 (Pub.L. 101–601; 25 U.S.C.
3001–3013;104 Stat. 3048–3058). These reg-
ulations develop a systematic process
for determining the rights of lineal de-
scendants and Indian tribes and Native
Hawaiian organizations to certain Na-
tive American human remains, funer-
ary objects, sacred objects, or objects
of cultural patrimony with which they
are affiliated.

(b) Applicability. (1) These regulations
pertain to the identification and appro-
priate disposition of human remains,
funerary objects, sacred objects, or ob-
jects of cultural patrimony that are:

(i) In Federal possession or control;
or

(ii) In the possession or control of
any institution or State or local gov-
ernment receiving Federal funds; or

(iii) Excavated intentionally or dis-
covered inadvertently on Federal or
tribal lands.

(2) These regulations apply to human
remains, funerary objects, sacred ob-
jects, or objects of cultural patrimony
which are indigenous to Alaska, Ha-
waii, and the continental United
States, but not to territories of the
United States.

(3) Throughout these regulations are
decision points which determine their
applicability in particular cir-
cumstances, e.g., a decision as to
whether a museum ‘‘controls’’ human
remains and cultural objects within
the meaning of the regulations, or, a
decision as to whether an object is a
‘‘human remain,’’ ‘‘funerary object,’’
‘‘sacred object,’’ or ‘‘object of cultural
patrimony’’ within the meaning of the
regulations. Any final determination
making the Act or these regulations
inapplicable is subject to review pursu-
ant to section 15 of the Act.

[60 FR 62158, Dec. 4, 1995, as amended at 62
FR 41293, Aug. 1, 1997]

§ 10.2 Definitions.

In addition to the term Act, which
means the Native American Graves
Protection and Repatriation Act as de-
scribed above, definitions used in these
regulations are grouped in seven class-
es: Parties required to comply with
these regulations; Parties with stand-
ing to make claims under these regula-
tions; Parties responsible for imple-
menting these regulations; Objects cov-
ered by these regulations; Cultural af-
filiation; Types of land covered by
these regulations; and Procedures re-
quired by these regulations.

(a) Who must comply with these regula-
tions? (1) Federal agency means any de-
partment, agency, or instrumentality
of the United States. Such term does
not include the Smithsonian Institu-
tion as specified in section 2 (4) of the
Act.

(2) Federal agency official means any
individual authorized by delegation of
authority within a Federal agency to
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perform the duties relating to these
regulations.

(3) Museum means any institution or
State or local government agency (in-
cluding any institution of higher learn-
ing) that has possession of, or control
over, human remains, funerary objects,
sacred objects, or objects of cultural
patrimony and receives Federal funds.

(i) The term ‘‘possession’’ means hav-
ing physical custody of human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony with a
sufficient legal interest to lawfully
treat the objects as part of its collec-
tion for purposes of these regulations.
Generally, a museum or Federal agen-
cy would not be considered to have pos-
session of human remains, funerary ob-
jects, sacred objects, or objects of cul-
tural patrimony on loan from another
individual, museum, or Federal agency.

(ii) The term ‘‘control’’ means having
a legal interest in human remains, fu-
nerary objects, sacred objects, or ob-
jects of cultural patrimony sufficient
to lawfully permit the museum or Fed-
eral agency to treat the objects as part
of its collection for purposes of these
regulations whether or not the human
remains, funerary objects, sacred ob-
jects or objects of cultural patrimony
are in the physical custody of the mu-
seum or Federal agency. Generally, a
museum or Federal agency that has
loaned human remains, funerary ob-
jects, sacred objects, or objects of cul-
tural patrimony to another individual,
museum, or Federal agency is consid-
ered to retain control of those human
remains, funerary objects, sacred ob-
jects, or objects of cultural patrimony
for purposes of these regulations.

(iii) The phrase ‘‘receives Federal
funds’’ means the receipt of funds by a
museum after November 16, 1990, from
a Federal agency through any grant,
loan, contract (other than a procure-
ment contract), or other arrangement
by which a Federal agency makes or
made available to a museum aid in the
form of funds. Federal funds provided
for any purpose that are received by a
larger entity of which the museum is a
part are considered Federal funds for
the purposes of these regulations. For
example, if a museum is a part of a
State or local government or a private
university and the State or local gov-

ernment or private university receives
Federal funds for any purpose, the mu-
seum is considered to receive Federal
funds for the purpose of these regula-
tions.

(4) Museum official means the individ-
ual within a museum designated as
being responsible for matters relating
to these regulations.

(5) Person means an individual, part-
nership, corporation, trust, institution,
association, or any other private en-
tity, or, any official, employee, agent,
department, or instrumentality of the
United States, or of any Indian tribe or
Native Hawaiian organization, or of
any State or political subdivision
thereof that discovers or discovered
human remains, funerary objects, sa-
cred objects or objects of cultural pat-
rimony on Federal or tribal lands after
November 16, 1990.

(b) Who has standing to make a claim
under these regulations?

(1) Lineal descendant means an indi-
vidual tracing his or her ancestry di-
rectly and without interruption by
means of the traditional kinship sys-
tem of the appropriate Indian tribe or
Native Hawaiian organization or by the
common law system of descendance to
a known Native American individual
whose remains, funerary objects, or sa-
cred objects are being claimed under
these regulations.

(2) Indian tribe means any tribe, band,
nation, or other organized Indian group
or community of Indians, including
any Alaska Native village or corpora-
tion as defined in or established by the
Alaska Native Claims Settlement Act
(43 U.S.C. 1601 et seq.), which is recog-
nized as eligible for the special pro-
grams and services provided by the
United States to Indians because of
their status as Indians. The Secretary
will distribute a list of Indian tribes for
the purposes of carrying out this stat-
ute through the Departmental Consult-
ing Archeologist.

(3)(i) Native Hawaiian organization
means any organization that:

(A) Serves and represents the inter-
ests of Native Hawaiians;

(B) Has as a primary and stated pur-
pose the provision of services to Native
Hawaiians; and

(C) Has expertise in Native Hawaiian
affairs.
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(ii) The term Native Hawaiian means
any individual who is a descendant of
the aboriginal people who, prior to
1778, occupied and exercised sov-
ereignty in the area that now con-
stitutes the State of Hawaii. Such or-
ganizations must include the Office of
Hawaiian Affairs and Hui Mālama I Nā
Kūpuna ’O Hawai’i Nei.

(4) Indian tribe official means the prin-
cipal leader of an Indian tribe or Na-
tive Hawaiian organization or the indi-
vidual officially designated by the gov-
erning body of an Indian tribe or Na-
tive Hawaiian organization or as other-
wise provided by tribal code, policy, or
established procedure as responsible
for matters relating to these regula-
tions.

(c) Who is responsible for carrying out
these regulations?

(1) Secretary means the Secretary of
the Interior.

(2) Review Committee means the advi-
sory committee established pursuant
to section 8 of the Act.

(3) Departmental Consulting Archeolo-
gist means the official of the Depart-
ment of the Interior designated by the
Secretary as responsible for the admin-
istration of matters relating to these
regulations. Communications to the
Departmental Consulting Archeologist
should be addressed to:

Departmental Consulting Archeolo-
gist

National Park Service,
PO Box 37127
Washington, DC 20013–7127.
(d) What objects are covered by these

regulations? The Act covers four types
of Native American objects. The term
Native American means of, or relating
to, a tribe, people, or culture indige-
nous to the United States, including
Alaska and Hawaii.

(1) Human remains means the physical
remains of the body of a person of Na-
tive American ancestry. The term does
not include remains or portions of re-
mains that may reasonably be deter-
mined to have been freely given or nat-
urally shed by the individual from
whose body they were obtained, such as
hair made into ropes or nets. For the
purposes of determining cultural affili-
ation, human remains incorporated
into a funerary object, sacred object, or
object of cultural patrimony, as de-

fined below, must be considered as part
of that item.

(2) Funerary objects means items that,
as part of the death rite or ceremony of
a culture, are reasonably believed to
have been placed intentionally at the
time of death or later with or near in-
dividual human remains. Funerary ob-
jects must be identified by a preponder-
ance of the evidence as having been re-
moved from a specific burial site of an
individual affiliated with a particular
Indian tribe or Native Hawaiian orga-
nization or as being related to specific
individuals or families or to known
human remains. The term burial site
means any natural or prepared phys-
ical location, whether originally below,
on, or above the surface of the earth,
into which, as part of the death rite or
ceremony of a culture, individual
human remains were deposited, and in-
cludes rock cairns or pyres which do
not fall within the ordinary definition
of gravesite. For purposes of complet-
ing the summary requirements in § 10.8
and the inventory requirements of
§ 10.9:

(i) Associated funerary objects means
those funerary objects for which the
human remains with which they were
placed intentionally are also in the
possession or control of a museum or
Federal agency. Associated funerary
objects also means those funerary ob-
jects that were made exclusively for
burial purposes or to contain human
remains.

(ii) Unassociated funerary objects
means those funerary objects for which
the human remains with which they
were placed intentionally are not in
the possession or control of a museum
or Federal agency. Objects that were
displayed with individual human re-
mains as part of a death rite or cere-
mony of a culture and subsequently re-
turned or distributed according to tra-
ditional custom to living descendants
or other individuals are not considered
unassociated funerary objects.

(3) Sacred objects means items that
are specific ceremonial objects needed
by traditional Native American reli-
gious leaders for the practice of tradi-
tional Native American religions by
their present-day adherents. While
many items, from ancient pottery
sherds to arrowheads, might be imbued
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with sacredness in the eyes of an indi-
vidual, these regulations are specifi-
cally limited to objects that were de-
voted to a traditional Native American
religious ceremony or ritual and which
have religious significance or function
in the continued observance or renewal
of such ceremony. The term traditional
religious leader means a person who is
recognized by members of an Indian
tribe or Native Hawaiian organization
as:

(i) Being responsible for performing
cultural duties relating to the ceremo-
nial or religious traditions of that In-
dian tribe or Native Hawaiian organi-
zation, or

(ii) Exercising a leadership role in an
Indian tribe or Native Hawaiian orga-
nization based on the tribe or organiza-
tion’s cultural, ceremonial, or religious
practices.

(4) Objects of cultural patrimony means
items having ongoing historical, tradi-
tional, or cultural importance central
to the Indian tribe or Native Hawaiian
organization itself, rather than prop-
erty owned by an individual tribal or
organization member. These objects
are of such central importance that
they may not be alienated, appro-
priated, or conveyed by any individual
tribal or organization member. Such
objects must have been considered in-
alienable by the culturally affiliated
Indian tribe or Native Hawaiian orga-
nization at the time the object was sep-
arated from the group. Objects of cul-
tural patrimony include items such as
Zuni War Gods, the Confederacy Wam-
pum Belts of the Iroquois, and other
objects of similar character and signifi-
cance to the Indian tribe or Native Ha-
waiian organization as a whole.

(e) What is cultural affiliation? Cul-
tural affiliation means that there is a
relationship of shared group identity
which can reasonably be traced histori-
cally or prehistorically between mem-
bers of a present-day Indian tribe or
Native Hawaiian organization and an
identifiable earlier group. Cultural af-
filiation is established when the pre-
ponderance of the evidence — based on
geographical, kinship, biological, ar-
cheological, linguistic, folklore, oral
tradition, historical evidence, or other
information or expert opinion — rea-
sonably leads to such a conclusion.

(f) What types of lands do the exca-
vation and discovery provisions of these
regulations apply to?

(1) Federal lands means any land
other than tribal lands that are con-
trolled or owned by the United States
Government, including lands selected
by but not yet conveyed to Alaska Na-
tive Corporations and groups organized
pursuant to the Alaska Native Claims
Settlement Act (43 U.S.C. 1601 et seq.).
United States ‘‘control,’’ as used in
this definition, refers to those lands
not owned by the United States but in
which the United States has a legal in-
terest sufficient to permit it to apply
these regulations without abrogating
the otherwise existing legal rights of a
person.

(2) Tribal lands means all lands which:
(i) Are within the exterior boundaries

of any Indian reservation including,
but not limited to, allotments held in
trust or subject to a restriction on
alienation by the United States; or

(ii) Comprise dependent Indian com-
munities as recognized pursuant to 18
U.S.C. 1151; or

(iii) Are administered for the benefit
of Native Hawaiians pursuant to the
Hawaiian Homes Commission Act of
1920 and section 4 of the Hawaiian
Statehood Admission Act (Pub.L. 86–3;
73 Stat. 6).

(iv) Actions authorized or required
under these regulations will not apply
to tribal lands to the extent that any
action would result in a taking of prop-
erty without compensation within the
meaning of the Fifth Amendment of
the United States Constitution.

(g) What procedures are required by
these regulations?

(1) Summary means the written de-
scription of collections that may con-
tain unassociated funerary objects, sa-
cred objects, and objects of cultural
patrimony required by § 10.8 of these
regulations.

(2) Inventory means the item-by-item
description of human remains and asso-
ciated funerary objects.

(3) Intentional excavation means the
planned archeological removal of
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony found under or on the surface
of Federal or tribal lands pursuant to
section 3 (c) of the Act.
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(4) Inadvertent discovery means the
unanticipated encounter or detection
of human remains, funerary objects,
sacred objects, or objects of cultural
patrimony found under or on the sur-
face of Federal or tribal lands pursuant
to section 3 (d) of the Act.

[60 FR 62158, Dec. 4, 1995, as amended at 62
FR 41293, Aug. 1, 1997]

Subpart B—Human Remains, Fu-
nerary Objects, Sacred Ob-
jects, or Objects of Cultural
Patrimony From Federal or
Tribal Lands

§ 10.3 Intentional archaeological exca-
vations.

(a) General. This section carries out
section 3 (c) of the Act regarding the
custody of human remains, funerary
objects, sacred objects, or objects of
cultural patrimony that are excavated
intentionally from Federal or tribal
lands after November 16, 1990.

(b) Specific Requirements. These regu-
lations permit the intentional exca-
vation of human remains, funerary ob-
jects, sacred objects, or objects of cul-
tural patrimony from Federal or tribal
lands only if:

(1) The objects are excavated or re-
moved following the requirements of
the Archaeological Resources Protec-
tion Act (ARPA) (16 U.S.C. 470aa et
seq.) and its implementing regulations.
Regarding private lands within the ex-
terior boundaries of any Indian res-
ervation, the Bureau of Indian Affairs
(BIA) will serve as the issuing agency
for any permits required under the Act.
For BIA procedures for obtaining such
permits, see 25 CFR part 262 or contact
the Deputy Commissioner of Indian Af-
fairs, Department of the Interior,
Washington, DC 20240. Regarding lands
administered for the benefit of Native
Hawaiians pursuant to the Hawaiian
Homes Commission Act, 1920, and sec-
tion 4 of Pub. L. 86–3, the Department
of Hawaiian Home Lands will serve as
the issuing agency for any permits re-
quired under the Act, with the Hawaii
State Historic Preservation Division of
the Department of Land and Natural
Resources acting in an advisory capac-
ity for such issuance. Procedures and
requirements for issuing permits will

be consistent with those required by
the ARPA and its implementing regu-
lations;

(2) The objects are excavated after
consultation with or, in the case of
tribal lands, consent of, the appro-
priate Indian tribe or Native Hawaiian
organization pursuant to § 10.5;

(3) The disposition of the objects is
consistent with their custody as de-
scribed in § 10.6; and

(4) Proof of the consultation or con-
sent is shown to the Federal agency of-
ficial or other agency official respon-
sible for the issuance of the required
permit.

(c) Procedures. (1) The Federal agency
official must take reasonable steps to
determine whether a planned activity
may result in the excavation of human
remains, funerary objects, sacred ob-
jects, or objects of cultural patrimony
from Federal lands. Prior to issuing
any approvals or permits for activities,
the Federal agency official must notify
in writing the Indian tribes or Native
Hawaiian organizations that are likely
to be culturally affiliated with any
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony that may be excavated. The
Federal agency official must also no-
tify any present-day Indian tribe which
aboriginally occupied the area of the
planned activity and any other Indian
tribes or Native Hawaiian organiza-
tions that the Federal agency official
reasonably believes are likely to have a
cultural relationship to the human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony that
are expected to be found. The notice
must be in writing and describe the
planned activity, its general location,
the basis upon which it was determined
that human remains, funerary objects,
sacred objects, or objects of cultural
patrimony may be excavated, and, the
basis for determining likely custody
pursuant to § 10.6. The notice must also
propose a time and place for meetings
or consultations to further consider
the activity, the Federal agency’s pro-
posed treatment of any human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony that
may be excavated, and the proposed
disposition of any excavated human re-
mains, funerary objects, sacred objects,
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or objects of cultural patrimony. Writ-
ten notification should be followed up
by telephone contact if there is no re-
sponse in 15 days. Consultation must be
conducted pursuant to § 10.5.

(2) Following consultation, the Fed-
eral agency official must complete a
written plan of action (described in
§ 10.5(e)) and execute the actions called
for in it.

(3) If the planned activity is also sub-
ject to review under section 106 of the
National Historic Preservation Act (16
U.S.C. 470 et seq.), the Federal agency
official should coordinate consultation
and any subsequent agreement for
compliance conducted under that Act
with the requirements of § 10.3 (c)(2)
and § 10.5. Compliance with these regu-
lations does not relieve Federal agency
officials of requirements to comply
with section 106 of the National His-
toric Preservation Act (16 U.S.C. 470 et
seq.).

(4) If an Indian tribe or Native Ha-
waiian organization receives notice of
a planned activity or otherwise be-
comes aware of a planned activity that
may result in the excavation of human
remains, funerary objects, sacred ob-
jects, or objects of cultural patrimony
on tribal lands, the Indian tribe or Na-
tive Hawaiian organization may take
appropriate steps to:

(i) Ensure that the human remains,
funerary objects, sacred objects, or ob-
jects of cultural patrimony are exca-
vated or removed following § 10.3 (b),
and

(ii) make certain that the disposition
of any human remains, funerary ob-
jects, sacred objects, or objects of cul-
tural patrimony excavated inten-
tionally or discovered inadvertently as
a result of the planned activity are car-
ried out following § 10.6.

§ 10.4 Inadvertent discoveries.
(a) General. This section carries out

section 3 (d) of the Act regarding the
custody of human remains, funerary
objects, sacred objects, or objects of
cultural patrimony that are discovered
inadvertently on Federal or tribal
lands after November 16, 1990.

(b) Discovery. Any person who knows
or has reason to know that he or she
has discovered inadvertently human re-
mains, funerary objects, sacred objects,

or objects of cultural patrimony on
Federal or tribal lands after November
16, 1990, must provide immediate tele-
phone notification of the inadvertent
discovery, with written confirmation,
to the responsible Federal agency offi-
cial with respect to Federal lands, and,
with respect to tribal lands, to the re-
sponsible Indian tribe official. The re-
quirements of these regulations regard-
ing inadvertent discoveries apply
whether or not an inadvertent discov-
ery is duly reported. If written con-
firmation is provided by certified mail,
the return receipt constitutes evidence
of the receipt of the written notifica-
tion by the Federal agency official or
Indian tribe official.

(c) Ceasing activity. If the inadvertent
discovery occurred in connection with
an on-going activity on Federal or trib-
al lands, the person, in addition to pro-
viding the notice described above, must
stop the activity in the area of the in-
advertent discovery and make a rea-
sonable effort to protect the human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony dis-
covered inadvertently.

(d) Federal lands. (1) As soon as pos-
sible, but no later than three (3) work-
ing days after receipt of the written
confirmation of notification with re-
spect to Federal lands described in
§ 10.4 (b), the responsible Federal agen-
cy official must:

(i) Certify receipt of the notification;
(ii) Take immediate steps, if nec-

essary, to further secure and protect
inadvertently discovered human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony, in-
cluding, as appropriate, stabilization or
covering;

(iii) Notify by telephone, with writ-
ten confirmation, the Indian tribes or
Native Hawaiian organizations likely
to be culturally affiliated with the in-
advertently discovered human remains,
funerary objects, sacred objects, or ob-
jects of cultural patrimony, the Indian
tribe or Native Hawaiian organization
which aboriginally occupied the area,
and any other Indian tribe or Native
Hawaiian organization that is reason-
ably known to have a cultural relation-
ship to the human remains, funerary
objects, sacred objects, or objects of
cultural patrimony. This notification
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must include pertinent information as
to kinds of human remains, funerary
objects, sacred objects, or objects of
cultural patrimony discovered inad-
vertently, their condition, and the cir-
cumstances of their inadvertent discov-
ery;

(iv) Initiate consultation on the inad-
vertent discovery pursuant to § 10.5;

(v) If the human remains, funerary
objects, sacred objects, or objects of
cultural patrimony must be excavated
or removed, follow the requirements
and procedures in § 10.3 (b) of these reg-
ulations; and

(vi) Ensure that disposition of all in-
advertently discovered human remains,
funerary objects, sacred objects, or ob-
jects of cultural patrimony is carried
out following § 10.6.

(2) Resumption of activity. The activ-
ity that resulted in the inadvertent
discovery may resume thirty (30) days
after certification by the notified Fed-
eral agency of receipt of the written
confirmation of notification of inad-
vertent discovery if the resumption of
the activity is otherwise lawful. The
activity may also resume, if otherwise
lawful, at any time that a written,
binding agreement is executed between
the Federal agency and the affiliated
Indian tribes or Native Hawaiian orga-
nizations that adopt a recovery plan
for the excavation or removal of the
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony following § 10.3 (b)(1) of these
regulations. The disposition of all
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony must be carried out following
§ 10.6.

(e) Tribal lands. (1) As soon as pos-
sible, but no later than three (3) work-
ing days after receipt of the written
confirmation of notification with re-
spect to Tribal lands described in § 10.4
(b), the responsible Indian tribe official
may:

(i) Certify receipt of the notification;
(ii) Take immediate steps, if nec-

essary, to further secure and protect
inadvertently discovered human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony, in-
cluding, as appropriate, stabilization or
covering;

(iii) If the human remains, funerary
objects, sacred objects, or objects of
cultural patrimony must be excavated
or removed, follow the requirements
and procedures in § 10.3 (b) of these reg-
ulations; and

(iv) Ensure that disposition of all in-
advertently discovered human remains,
funerary objects, sacred objects, or ob-
jects of cultural patrimony is carried
out following § 10.6.

(2) Resumption of Activity. The ac-
tivity that resulted in the inadvertent
discovery may resume if otherwise law-
ful after thirty (30) days of the certifi-
cation of the receipt of notification by
the Indian tribe or Native Hawaiian or-
ganization.

(f) Federal agency officials. Federal
agency officials should coordinate
their responsibilities under this section
with their emergency discovery respon-
sibilities under section 106 of the Na-
tional Historical Preservation Act (16
U.S.C. 470 (f) et seq.), 36 CFR 800.11 or
section 3 (a) of the Archeological and
Historic Preservation Act (16 U.S.C. 469
(a-c)). Compliance with these regula-
tions does not relieve Federal agency
officials of the requirement to comply
with section 106 of the National Histor-
ical Preservation Act (16 U.S.C. 470 (f)
et seq.), 36 CFR 800.11 or section 3 (a) of
the Archeological and Historic Preser-
vation Act (16 U.S.C. 469 (a-c)).

(g) Notification requirement in author-
izations. All Federal authorizations to
carry out land use activities on Federal
lands or tribal lands, including all
leases and permits, must include a re-
quirement for the holder of the author-
ization to notify the appropriate Fed-
eral or tribal official immediately upon
the discovery of human remains, funer-
ary objects, sacred objects, or objects
of cultural patrimony pursuant to § 10.4
(b) of these regulations.

[60 FR 62158, Dec. 4, 1995, as amended at 62
FR 41293, Aug. 1, 1997]

§ 10.5 Consultation.

Consultation as part of the inten-
tional excavation or inadvertent dis-
covery of human remains, funerary ob-
jects, sacred objects, or objects of cul-
tural patrimony on Federal lands must
be conducted in accordance with the
following requirements.

VerDate 18<FEB>98 09:35 Feb 20, 1998 Jkt 174163 PO 00000 Frm 00192 Fmt 8010 Sfmt 8010 Y:\SGML\174163.TXT 174163-3



197

Office of the Secretary of the Interior § 10.5

(a) Consulting parties. Federal agency
officials must consult with known lin-
eal descendants and Indian tribe offi-
cials:

(1) from Indian tribes on whose ab-
original lands the planned activity will
occur or where the inadvertent discov-
ery has been made; and

(2) from Indian tribes and Native Ha-
waiian organizations that are, or are
likely to be, culturally affiliated with
the human remains, funerary objects,
sacred objects, or objects of cultural
patrimony; and

(3) from Indian tribes and Native Ha-
waiian organizations that have a dem-
onstrated cultural relationship with
the human remains, funerary objects,
sacred objects, or objects of cultural
patrimony.

(b) Initiation of consultation. (1) Upon
receiving notice of, or otherwise be-
coming aware of, an inadvertent dis-
covery or planned activity that has re-
sulted or may result in the intentional
excavation or inadvertent discovery of
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony on Federal lands, the respon-
sible Federal agency official must, as
part of the procedures described in
§ § 10.3 and 10.4, take appropriate steps
to identify the lineal descendant, In-
dian tribe, or Native Hawaiian organi-
zation entitled to custody of the
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony pursuant to § 10.6 and § 10.14.
The Federal agency official shall notify
in writing:

(i) any known lineal descendants of
the individual whose remains, funerary
objects, sacred objects, or objects of
cultural patrimony have been or are
likely to be excavated intentionally or
discovered inadvertently; and

(ii) the Indian tribes or Native Ha-
waiian organizations that are likely to
be culturally affiliated with the human
remains, funerary objects, sacred ob-
jects, or objects of cultural patrimony
that have been or are likely to be exca-
vated intentionally or discovered inad-
vertently; and

(iii) the Indian tribes which aborigi-
nally occupied the area in which the
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony have been or are likely to be

excavated intentionally or discovered
inadvertently; and

(iv) the Indian tribes or Native Ha-
waiian organizations that have a dem-
onstrated cultural relationship with
the human remains, funerary objects,
sacred objects, or objects of cultural
patrimony that have been or are likely
to be excavated intentionally or dis-
covered inadvertently.

(2) The notice must propose a time
and place for meetings or consultation
to further consider the intentional ex-
cavation or inadvertent discovery, the
Federal agency’s proposed treatment of
the human remains, funerary objects,
sacred objects, or objects of cultural
patrimony that may be excavated, and
the proposed disposition of any inten-
tionally excavated or inadvertently
discovered human remains, funerary
objects, sacred objects, or objects of
cultural patrimony.

(3) The consultation must seek to
identify traditional religious leaders
who should also be consulted and seek
to identify, where applicable, lineal de-
scendants and Indian tribes or Native
Hawaiian organizations affiliated with
the human remains, funerary objects,
sacred objects, or objects of cultural
patrimony.

(c) Provision of information. During
the consultation process, as appro-
priate, the Federal agency official
must provide the following information
in writing to the lineal descendants
and the officials of Indian tribes or Na-
tive Hawaiian organizations that are or
are likely to be affiliated with the
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony excavated intentionally or dis-
covered inadvertently on Federal
lands:

(1) A list of all lineal descendants and
Indian tribes or Native Hawaiian orga-
nizations that are being, or have been,
consulted regarding the particular
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony;

(2) An indication that additional doc-
umentation used to identify affiliation
will be supplied upon request.

(d) Requests for information. During
the consultation process, Federal agen-
cy officials must request, as appro-
priate, the following information from
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Indian tribes or Native Hawaiian orga-
nizations that are, or are likely to be,
affiliated pursuant to § 10.6 (a) with in-
tentionally excavated or inadvertently
discovered human remains, funerary
objects, sacred objects, or objects of
cultural patrimony:

(1) Name and address of the Indian
tribe official to act as representative in
consultations related to particular
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony;

(2) Names and appropriate methods
to contact lineal descendants who
should be contacted to participate in
the consultation process;

(3) Recommendations on how the
consultation process should be con-
ducted; and

(4) Kinds of cultural items that the
Indian tribe or Native Hawaiian orga-
nization considers likely to be
unassociated funerary objects, sacred
objects, or objects of cultural pat-
rimony.

(e) Written plan of action. Following
consultation, the Federal agency offi-
cial must prepare, approve, and sign a
written plan of action. A copy of this
plan of action must be provided to the
lineal descendants, Indian tribes and
Native Hawaiian organizations in-
volved. Lineal descendants and Indian
tribe official(s) may sign the written
plan of action as appropriate. At a min-
imum, the plan of action must comply
with § 10.3 (b)(1) and document the fol-
lowing:

(1) The kinds of objects to be consid-
ered as cultural items as defined in
§ 10.2 (b);

(2) The specific information used to
determine custody pursuant to § 10.6;

(3) The planned treatment, care, and
handling of human remains, funerary
objects, sacred objects, or objects of
cultural patrimony recovered;

(4) The planned archeological record-
ing of the human remains, funerary ob-
jects, sacred objects, or objects of cul-
tural patrimony recovered;

(5) The kinds of analysis planned for
each kind of object;

(6) Any steps to be followed to con-
tact Indian tribe officials at the time
of intentional excavation or inadvert-
ent discovery of specific human re-

mains, funerary objects, sacred objects,
or objects of cultural patrimony;

(7) The kind of traditional treatment,
if any, to be afforded the human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony by
members of the Indian tribe or Native
Hawaiian organization;

(8) The nature of reports to be pre-
pared; and

(9) The planned disposition of human
remains, funerary objects, sacred ob-
jects, or objects of cultural patrimony
following § 10.6.

(f) Comprehensive agreements. When-
ever possible, Federal Agencies should
enter into comprehensive agreements
with Indian tribes or Native Hawaiian
organizations that are affiliated with
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony and have claimed, or are likely
to claim, those human remains, funer-
ary objects, sacred objects, or objects
of cultural patrimony excavated inten-
tionally or discovered inadvertently on
Federal lands. These agreements
should address all Federal agency land
management activities that could re-
sult in the intentional excavation or
inadvertent discovery of human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony. Con-
sultation should lead to the establish-
ment of a process for effectively carry-
ing out the requirements of these regu-
lations regarding standard consulta-
tion procedures, the determination of
custody consistent with procedures in
this section and § 10.6, and the treat-
ment and disposition of human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony. The
signed agreements, or the correspond-
ence related to the effort to reach
agreements, must constitute proof of
consultation as required by these regu-
lations.

(g) Traditional religious leaders. The
Federal agency official must be cog-
nizant that Indian tribe officials may
need to confer with traditional reli-
gious leaders prior to making rec-
ommendations. Indian tribe officials
are under no obligation to reveal the
identity of traditional religious lead-
ers.

[60 FR 62158, Dec. 4, 1995, as amended at 62
FR 41293, Aug. 1, 1997]
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§ 10.6 Custody.

(a) Priority of custody. This section
carries out section 3 (a) of the Act, sub-
ject to the limitations of § 10.15, regard-
ing the custody of human remains, fu-
nerary objects, sacred objects, or ob-
jects of cultural patrimony excavated
intentionally or discovered inadvert-
ently in Federal or tribal lands after
November 16, 1990. For the purposes of
this section, custody means ownership
or control of human remains, funerary
objects, sacred objects, or objects of
cultural patrimony excavated inten-
tionally or discovered inadvertently in
Federal or tribal lands after November
16, 1990. Custody of these human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony is,
with priority given in the order listed:

(1) In the case of human remains and
associated funerary objects, in the lin-
eal descendant of the deceased individ-
ual as determined pursuant to § 10.14
(b);

(2) In cases where a lineal descendant
cannot be ascertained or no claim is
made, and with respect to unassociated
funerary objects, sacred objects, and
objects of cultural patrimony:

(i) In the Indian tribe on whose tribal
land the human remains, funerary ob-
jects, sacred objects, or objects of cul-
tural patrimony were excavated inten-
tionally or discovered inadvertently;

(ii) In the Indian tribe or Native Ha-
waiian organization that has the clos-
est cultural affiliation with the human
remains, funerary objects, sacred ob-
jects, or objects of cultural patrimony
as determined pursuant to § 10.14 (c); or

(iii) In circumstances in which the
cultural affiliation of the human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony can-
not be ascertained and the objects were
excavated intentionally or discovered
inadvertently on Federal land that is
recognized by a final judgment of the
Indian Claims Commission or the Unit-
ed States Court of Claims as the ab-
original land of an Indian tribe:

(A) In the Indian tribe aboriginally
occupying the Federal land on which
the human remains, funerary objects,
sacred objects, or objects of cultural
patrimony were excavated inten-
tionally or discovered inadvertently, or

(B) If it can be shown by a preponder-
ance of the evidence that a different
Indian tribe or Native Hawaiian orga-
nization has a stronger cultural rela-
tionship with the human remains, fu-
nerary objects, sacred objects, or ob-
jects of cultural patrimony, in the In-
dian tribe or Native Hawaiian organi-
zation that has the strongest dem-
onstrated relationship with the ob-
jects.

(b) Custody of human remains, funer-
ary objects, sacred objects, or objects
of cultural patrimony and other provi-
sions of the Act apply to all inten-
tional excavations and inadvertent dis-
coveries made after November 16, 1990,
including those made before the effec-
tive date of these regulations.

(c) Final notice, claims and disposition
with respect to Federal lands. Upon de-
termination of the lineal descendant,
Indian tribe, or Native Hawaiian orga-
nization that under these regulations
appears to be entitled to custody of
particular human remains, funerary
objects, sacred objects, or objects of
cultural patrimony excavated inten-
tionally or discovered inadvertently on
Federal lands, the responsible Federal
agency official must, subject to the no-
tice required herein and the limita-
tions of § 10.15, transfer custody of the
objects to the lineal descendant, Indian
tribe, or Native Hawaiian organization
following appropriate procedures,
which must respect traditional cus-
toms and practices of the affiliated In-
dian tribes or Native Hawaiian organi-
zations in each instance. Prior to any
such disposition by a Federal agency
official, the Federal agency official
must publish general notices of the
proposed disposition in a newspaper of
general circulation in the area in
which the human remains, funerary ob-
jects, sacred objects, or objects of cul-
tural patrimony were excavated inten-
tionally or discovered inadvertently
and, if applicable, in a newspaper of
general circulation in the area(s) in
which affiliated Indian tribes or Native
Hawaiian organizations members now
reside. The notice must provide infor-
mation as to the nature and affiliation
of the human remains, funerary ob-
jects, sacred objects, or objects of cul-
tural patrimony and solicit further
claims to custody. The notice must be
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published at least two (2) times at least
a week apart, and the transfer must
not take place until at least thirty (30)
days after the publication of the second
notice to allow time for any additional
claimants to come forward. If addi-
tional claimants do come forward and
the Federal agency official cannot
clearly determine which claimant is
entitled to custody, the Federal agency
must not transfer custody of the ob-
jects until such time as the proper re-
cipient is determined pursuant to these
regulations. The Federal agency offi-
cial must send a copy of the notice and
information on when and in what news-
paper(s) the notice was published to
the Departmental Consulting Archeolo-
gist.

[60 FR 62158, Dec. 4, 1995, as amended at 62
FR 41293, Aug. 1, 1997]

§ 10.7 Disposition of unclaimed human
remains, funerary objects, sacred
objects, or objects of cultural pat-
rimony. [Reserved]

Subpart C—Human Remains, Fu-
nerary Objects, Sacred Ob-
jects, or Objects of Cultural
Patrimony in Museums and
Federal Collections

§ 10.8 Summaries.
(a) General. This section carries out

section 6 of the Act. Under section 6 of
the Act, each museum or Federal agen-
cy that has possession or control over
collections which may contain
unassociated funerary objects, sacred
objects, or objects of cultural pat-
rimony must complete a summary of
these collections based upon available
information held by the museum or
Federal agency. The purpose of the
summary is to provide information
about the collections to lineal descend-
ants and culturally affiliated Indian
tribes or Native Hawaiian organiza-
tions that may wish to request repatri-
ation of such objects. The summary
serves in lieu of an object-by-object in-
ventory of these collections, although,
if an inventory is available, it may be
substituted. Federal agencies are re-
sponsible for ensuring that these re-
quirements are met for all collections
from their lands or generated by their
actions whether the collections are

held by the Federal agency or by a non-
Federal institution.

(b) Contents of summaries. For each
collection or portion of a collection,
the summary must include: an esti-
mate of the number of objects in the
collection or portion of the collection;
a description of the kinds of objects in-
cluded; reference to the means, date(s),
and location(s) in which the collection
or portion of the collection was ac-
quired, where readily ascertainable;
and information relevant to identifying
lineal descendants, if available, and
cultural affiliation.

(c) Completion. Summaries must be
completed not later than November 16,
1993.

(d) Consultation. (1) Consulting par-
ties. Museum and Federal agency offi-
cials must consult with Indian tribe of-
ficials and traditional religious lead-
ers:

(i) From whose tribal lands
unassociated funerary objects, sacred
objects, or objects of cultural pat-
rimony originated;

(ii) That are, or are likely to be, cul-
turally affiliated with unassociated fu-
nerary objects, sacred objects, or ob-
jects of cultural patrimony; and

(iii) From whose aboriginal lands
unassociated funerary objects, sacred
objects, or objects of cultural pat-
rimony originated.

(2) Initiation of consultation. Mu-
seum and Federal agency officials must
begin summary consultation no later
than the completion of the summary
process. Consultation may be initiated
with a letter, but should be followed up
by telephone or face-to-face dialogue
with the appropriate Indian tribe offi-
cial.

(3) Provision of information. During
summary consultation, museum and
Federal agency officials must provide
copies of the summary to lineal de-
scendants, when known, and to offi-
cials and traditional religious leaders
representing Indian tribes or Native
Hawaiian organizations that are, or are
likely to be, culturally affiliated with
the cultural items. A copy of the sum-
mary must also be provided to the De-
partmental Consulting Archeologist.
Upon request by lineal descendants or
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Indian tribe officials, museum and Fed-
eral agency officials must provide lin-
eal descendants, Indian tribe officials
and traditional religious leaders with
access to records, catalogues, relevant
studies, or other pertinent data for the
limited purposes of determining the ge-
ographic origin, cultural affiliation,
and basic facts surrounding acquisition
and accession of objects covered by the
summary. Access to this information
may be requested at any time and must
be provided in a reasonable manner to
be agreed upon by all parties. The Re-
view committee also must be provided
access to such materials.

(4) Requests for information. During
the summary consultation, museum
and Federal agency officials must re-
quest, as appropriate, the following in-
formation from Indian tribes and Na-
tive Hawaiian organizations that are,
or are likely to be, culturally affiliated
with their collections:

(i) Name and address of the Indian
tribe official to act as representative in
consultations related to particular ob-
jects;

(ii) Recommendations on how the
consultation process should be con-
ducted, including:

(A) Names and appropriate methods
to contact any lineal descendants, if
known, of individuals whose
unassociated funerary objects or sacred
objects are included in the summary;

(B) Names and appropriate methods
to contact any traditional religious
leaders that the Indian tribe or Native
Hawaiian organization thinks should
be consulted regarding the collections;
and

(iii) Kinds of cultural items that the
Indian tribe or Native Hawaiian orga-
nization considers to be funerary ob-
jects, sacred objects, or objects of cul-
tural patrimony.

(e) Museum and Federal agency offi-
cials must document the following in-
formation regarding unassociated fu-
nerary objects, sacred objects, and ob-
jects of cultural patrimony in their
collections and must use this docu-
mentation in determining the individ-
uals, Indian tribes, and Native Hawai-
ian organizations with which they are
affiliated:

(1) Accession and catalogue entries;

(2) Information related to the acqui-
sition of unassociated funerary object,
sacred object, or object of cultural pat-
rimony, including:

(i) the name of the person or organi-
zation from whom the object was ob-
tained, if known;

(ii) The date of acquisition;
(iii) The place each object was ac-

quired, i.e., name or number of site,
county, state, and Federal agency ad-
ministrative unit, if applicable; and

(iv) The means of acquisition, i.e.,
gift, purchase, or excavation;

(3) A description of each unassociated
funerary object, sacred object, or ob-
ject of cultural patrimony, including
dimensions, materials, and photo-
graphic documentation, if appropriate,
and the antiquity of such objects, if
known;

(4) A summary of the evidence used
to determine the cultural affiliation of
the unassociated funerary objects, sa-
cred objects, or objects of cultural pat-
rimony pursuant to § 10.14 of these reg-
ulations.

(f) Notification. Repatriation of
unassociated funerary objects, sacred
objects, or objects of cultural pat-
rimony to lineal descendants, cul-
turally affiliated Indian tribes, or Na-
tive Hawaiian organizations as deter-
mined pursuant to § 10.10 (a), must not
proceed prior to submission of a notice
of intent to repatriate to the Depart-
mental Consulting Archeologist, and
publication of the notice of intent to
repatriate in the FEDERAL REGISTER.
The notice of intent to repatriate must
describe the unassociated funerary ob-
jects, sacred objects, or objects of cul-
tural patrimony being claimed in suffi-
cient detail so as to enable other indi-
viduals, Indian tribes or Native Hawai-
ian organizations to determine their
interest in the claimed objects. It must
include information that identifies
each claimed unassociated funerary ob-
ject, sacred object, or object of cultural
patrimony and the circumstances sur-
rounding its acquisition, and describes
the objects that are clearly identifiable
as to cultural affiliation. It must also
describe the objects that are not clear-
ly identifiable as being culturally af-
filiated with a particular Indian tribe
or Native Hawaiian organization, but
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which, given the totality of cir-
cumstances surrounding acquisition of
the objects, are likely to be culturally
affiliated with a particular Indian tribe
or Native Hawaiian organization. The
Departmental Consulting Archeologist
must publish the notice of intent to re-
patriate in the FEDERAL REGISTER. Re-
patriation may not occur until at least
thirty (30) days after publication of the
notice of intent to repatriate in the
Federal Register.

[60 FR 62158, Dec. 4, 1995, as amended at 62
FR 41293, Aug. 1, 1997]

§ 10.9 Inventories.
(a) General. This section carries out

section 5 of the Act. Under section 5 of
the Act, each museum or Federal agen-
cy that has possession or control over
holdings or collections of human re-
mains and associated funerary objects
must compile an inventory of such ob-
jects, and, to the fullest extent possible
based on information possessed by the
museum or Federal agency, must iden-
tify the geographical and cultural af-
filiation of each item. The purpose of
the inventory is to facilitate repatri-
ation by providing clear descriptions of
human remains and associated funer-
ary objects and establishing the cul-
tural affiliation between these objects
and present-day Indian tribes and Na-
tive Hawaiian organizations. Museums
and Federal agencies are encouraged to
produce inventories first on those por-
tions of their collections for which in-
formation is readily available or about
which Indian tribes or Native Hawaiian
organizations have expressed special
interest. Early focus on these parts of
collections will result in determina-
tions that may serve as models for
other inventories. Federal agencies
must ensure that these requirements
are met for all collections from their
lands or generated by their actions
whether the collections are held by the
Federal agency or by a non-Federal in-
stitution.

(b) Consultation—(1) Consulting par-
ties. Museum and Federal agency offi-
cials must consult with:

(i) Lineal descendants of individuals
whose remains and associated funerary
objects are likely to be subject to the
inventory provisions of these regula-
tions; and

(ii) Indian tribe officials and tradi-
tional religious leaders:

(A) From whose tribal lands the
human remains and associated funer-
ary objects originated;

(B) That are, or are likely to be, cul-
turally affiliated with human remains
and associated funerary objects; and

(C) From whose aboriginal lands the
human remains and associated funer-
ary objects originated.

(2) Initiation of consultation. Museum
and Federal agency officials must
begin inventory consultation as early
as possible, no later in the inventory
process than the time at which inves-
tigation into the cultural affiliation of
human remains and associated funer-
ary objects is being conducted. Con-
sultation may be initiated with a let-
ter, but should be followed up by tele-
phone or face-to-face dialogue.

(3) Provision of information. During in-
ventory consultation, museums and
Federal agency officials must provide
the following information in writing to
lineal descendants, when known, and to
officials and traditional religious lead-
ers representing Indian tribes or Native
Hawaiian organizations that are, or are
likely to be, culturally affiliated with
the human remains and associated fu-
nerary objects.

(i) A list of all Indian tribes and Na-
tive Hawaiian organizations that are,
or have been, consulted regarding the
particular human remains and associ-
ated funerary objects;

(ii) A general description of the con-
duct of the inventory;

(iii) The projected time frame for
conducting the inventory; and

(iv) An indication that additional
documentation used to identify cul-
tural affiliation will be supplied upon
request.

(4) Requests for information. During
the inventory consultation, museum
and Federal agency officials must re-
quest, as appropriate, the following in-
formation from Indian tribes and Na-
tive Hawaiian organizations that are,
or are likely to be, culturally affiliated
with their collections:

(i) Name and address of the Indian
tribe official to act as representative in
consultations related to particular
human remains and associated funer-
ary objects;
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(ii) Recommendations on how the
consultation process should be con-
ducted, including:

(A) Names and appropriate methods
to contact any lineal descendants of in-
dividuals whose remains and associated
funerary objects are or are likely to be
included in the inventory; and

(B) Names and appropriate methods
to contact traditional religious leaders
who should be consulted regarding the
human remains and associated funer-
ary objects.

(iii) Kinds of objects that the Indian
tribe or Native Hawaiian organization
reasonably believes to have been made
exclusively for burial purposes or to
contain human remains of their ances-
tors.

(c) Required information. The follow-
ing documentation must be included, if
available, for all inventories completed
by museum or Federal agency officials:

(1) Accession and catalogue entries,
including the accession/catalogue en-
tries of human remains with which fu-
nerary objects were associated;

(2) Information related to the acqui-
sition of each object, including:

(i) the name of the person or organi-
zation from whom the object was ob-
tained, if known;

(ii) The date of acquisition,
(iii) The place each object was ac-

quired, i.e., name or number of site,
county, state, and Federal agency ad-
ministrative unit, if applicable; and

(iv) The means of acquisition, i.e.,
gift, purchase, or excavation;

(3) A description of each set of human
remains or associated funerary object,
including dimensions, materials, and,
if appropriate, photographic docu-
mentation, and the antiquity of such
human remains or associated funerary
objects, if known;

(4) A summary of the evidence, in-
cluding the results of consultation,
used to determine the cultural affili-
ation of the human remains and associ-
ated funerary objects pursuant to
§ 10.14 of these regulations.

(d) Documents. Two separate docu-
ments comprise the inventory:

(1) A listing of all human remains
and associated funerary objects that
are identified as being culturally affili-
ated with one or more present-day In-
dian tribes or Native Hawaiian organi-

zations. The list must indicate for each
item or set of items whether cultural
affiliation is clearly determined or
likely based upon the preponderance of
the evidence; and

(2) A listing of all culturally uniden-
tifiable human remains and associated
funerary objects for which no cul-
turally affiliated present-day Indian
tribe or Native Hawaiian organization
can be determined.

(e) Notification. (1) If the inventory
results in the identification or likely
identification of the cultural affili-
ation of any particular human remains
or associated funerary objects with one
or more Indian tribes or Native Hawai-
ian organizations, the museum or Fed-
eral agency, not later than six (6)
months after completion of the inven-
tory, must send such Indian tribes or
Native Hawaiian organizations the in-
ventory of culturally affiliated human
remains and associated funerary ob-
jects, including all information re-
quired under § 10.9 (c), and a notice of
inventory completion that summarizes
the results of the inventory.

(2) The notice of inventory comple-
tion must summarize the contents of
the inventory in sufficient detail so as
to enable the recipients to determine
their interest in claiming the
inventoried items. It must identify
each particular set of human remains
or each associated funerary object and
the circumstances surrounding its ac-
quisition, describe the human remains
or associated funerary objects that are
clearly identifiable as to cultural affili-
ation, and describe the human remains
and associated funerary objects that
are not clearly identifiable as being
culturally affiliated with an Indian
tribe or Native Hawaiian organization,
but which, given the totality of cir-
cumstances surrounding acquisition of
the human remains or associated ob-
jects, are identified as likely to be cul-
turally affiliated with a particular In-
dian tribe or Native Hawaiian organi-
zation.

(3) If the inventory results in a deter-
mination that the human remains are
of an identifiable individual, the mu-
seum or Federal agency official must
convey this information to the lineal
descendant of the deceased individual,
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if known, and to the Indian tribe or Na-
tive Hawaiian organization of which
the deceased individual was culturally
affiliated.

(4) The notice of inventory comple-
tion and a copy of the inventory must
also be sent to the Departmental Con-
sulting Archeologist. These submis-
sions should be sent in both printed
hard copy and electronic formats. In-
formation on the proper format for
electronic submission and suggested al-
ternatives for museums and Federal
agencies unable to meet these require-
ments are available from the Depart-
mental Consulting Archeologist.

(5) Upon request by an Indian tribe or
Native Hawaiian organization that has
received or should have received a no-
tice of inventory completion and a
copy of the inventory as described
above, a museum or Federal agency
must supply additional available docu-
mentation to supplement the informa-
tion provided with the notice. For
these purposes, the term documenta-
tion means a summary of existing mu-
seum or Federal agency records includ-
ing inventories or catalogues, relevant
studies, or other pertinent data for the
limited purpose of determining the
geographical origin, cultural affili-
ation, and basic facts surrounding the
acquisition and accession of human re-
mains and associated funerary objects.

(6) If the museum or Federal agency
official determines that the museum or
Federal agency has possession of or
control over human remains that can-
not be identified as affiliated with a
particular individual, Indian tribes or
Native Hawaiian organizations, the
museum or Federal agency must pro-
vide the Department Consulting Arche-
ologist notice of this result and a copy
of the list of culturally unidentifiable
human remains and associated funer-
ary objects. The Departmental Con-
sulting Archeologist must make this
information available to members of
the Review Committee. Section 10.11 of
these regulations will set forth proce-
dures for disposition of culturally un-
identifiable human remains of Native
American origin. Museums or Federal
agencies must retain possession of such
human remains pending promulgation
of § 10.11 unless legally required to do
otherwise, or recommended to do oth-

erwise by the Secretary. Recommenda-
tions regarding the disposition of cul-
turally unidentifiable human remains
may be requested prior to final promul-
gation of § 10.11.

(7) The Departmental Consulting Ar-
cheologist must publish notices of in-
ventory completion received from mu-
seums and Federal agencies in the FED-
ERAL REGISTER.

(f) Completion. Inventories must be
completed not later than November 16,
1995. Any museum that has made a
good faith effort to complete its inven-
tory, but which will be unable to com-
plete the process by this deadline, may
request an extension of the time re-
quirements from the Secretary. An in-
dication of good faith efforts must in-
clude, but not necessarily be limited
to, the initiation of active consultation
and documentation regarding the col-
lections and the development of a writ-
ten plan to carry out the inventory
process. Minimum components of an
inventory plan are: a definition of the
steps required; the position titles of
the persons responsible for each step; a
schedule for carrying out the plan; and
a proposal to obtain the requisite fund-
ing.

[60 FR 62158, Dec. 4, 1995, as amended at 62
FR 41293, Aug. 1, 1997]

§ 10.10 Repatriation.

(a) Unassociated funerary objects, sa-
cred objects, and objects of cultural pat-
rimony—(1) Criteria. Upon the request
of a lineal descendant, Indian tribe, or
Native Hawaiian organization, a mu-
seum or Federal agency must expedi-
tiously repatriate unassociated funer-
ary objects, sacred objects, or objects
of cultural patrimony if all the follow-
ing criteria are met:

(i) The object meets the definitions
established in § 10.2 (d)(2)(ii), (d)(3), or
(d)(4); and

(ii) The cultural affiliation of the ob-
ject is established:

(A) through the summary, consulta-
tion, and notification procedures in
§ 10.14 of these regulations; or

(B) by presentation of a preponder-
ance of the evidence by a requesting In-
dian tribe or Native Hawaiian organi-
zation pursuant to section 7(c) of the
Act; and
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(iii) The known lineal descendant or
culturally affiliated Indian tribe or Na-
tive Hawaiian organization presents
evidence which, if standing alone be-
fore the introduction of evidence to the
contrary, would support a finding that
the museum or Federal agency does
not have a right of possession to the
objects as defined in § 10.10 (a)(2); and

(iv) The agency or museum is unable
to present evidence to the contrary
proving that it does have a right of
possession as defined below; and

(v) None of the specific exceptions
listed in § 10.10 (c) apply.

(2) Right of possession. For purposes of
this section, ‘‘right of possession’’
means possession obtained with the
voluntary consent of an individual or
group that had authority of alienation.
The original acquisition of a Native
American unassociated funerary ob-
ject, sacred object, or object of cultural
patrimony from an Indian tribe or Na-
tive Hawaiian organization with the
voluntary consent of an individual or
group with authority to alienate such
object is deemed to give right of pos-
session to that object.

(3) Notification. Repatriation must
take place within ninety (90) days of
receipt of a written request for repatri-
ation that satisfies the requirements of
paragraph (a)(1) of this section from a
lineal descendent or culturally affili-
ated Indian tribe or Native Hawaiian
organization, provided that the repatri-
ation may not occur until at least thir-
ty (30) days after publication of the no-
tice of intent to repatriate in the FED-
ERAL REGISTER as described in § 10.8.

(b) Human remains and associated fu-
nerary objects—(1) Criteria. Upon the re-
quest of a lineal descendant, Indian
tribe, or Native Hawaiian organization,
a museum and Federal agency must ex-
peditiously repatriate human remains
and associated funerary objects if all of
the following criteria are met:

(i) The human remains or associated
funerary object meets the definitions
established in § 10.2 (d)(1) or (d)(2)(i);
and

(ii) The affiliation of the deceased in-
dividual to known lineal descendant,
present day Indian tribe, or Native Ha-
waiian organization:

(A) has been reasonably traced
through the procedures outlined in
§ 10.9 and § 10.14 of these regulations; or

(B) has been shown by a preponder-
ance of the evidence presented by a re-
questing Indian tribe or Native Hawai-
ian organization pursuant to section
7(c) of the Act; and

(iii) None of the specific exceptions
listed in § 10.10 (c) apply.

(2) Notification. Repatriation must
take place within ninety (90) days of
receipt of a written request for repatri-
ation that satisfies the requirements of
§ 10.10 (b)(1) from the culturally affili-
ated Indian tribe or Native Hawaiian
organization, provided that the repatri-
ation may not occur until at least thir-
ty (30) days after publication of the no-
tice of inventory completion in the
FEDERAL REGISTER as described in
§ 10.9.

(c) Exceptions. These requirements for
repatriation do not apply to:

(1) Circumstances where human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony are in-
dispensable to the completion of a spe-
cific scientific study, the outcome of
which is of major benefit to the United
States. Human remains, funerary ob-
jects, sacred objects, or objects of cul-
tural patrimony in such circumstances
must be returned no later than ninety
(90) days after completion of the study;
or

(2) Circumstances where there are
multiple requests for repatriation of
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony and the museum or Federal
agency, after complying with these
regulations, cannot determine by a pre-
ponderance of the evidence which re-
questing party is the most appropriate
claimant. In such circumstances, the
museum or Federal agency may retain
the human remains, funerary objects,
sacred objects, or objects of cultural
patrimony until such time as the re-
questing parties mutually agree upon
the appropriate recipient or the dispute
is otherwise resolved pursuant to these
regulations or as ordered by a court of
competent jurisdiction; or

(3) Circumstances where a court of
competent jurisdiction has determined
that the repatriation of the human re-
mains, funerary objects, sacred objects,
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or objects of cultural patrimony in the
possession or control of a museum
would result in a taking of property
without just compensation within the
meaning of the Fifth Amendment of
the United States Constitution, in
which event the custody of the objects
must be as provided under otherwise
applicable law. Nothing in these regu-
lations must prevent a museum or Fed-
eral agency, where otherwise so au-
thorized, or a lineal descendant, Indian
tribe, or Native Hawaiian organization,
from expressly relinquishing title to,
right of possession of, or control over
any human remains, funerary objects,
sacred objects, or objects of cultural
patrimony.

(4) Circumstances where the repatri-
ation is not consistent with other repa-
triation limitations identified in § 10.15
of these regulations.

(d) Place and manner of repatriation.
The repatriation of human remains, fu-
nerary objects, sacred objects, or ob-
jects of cultural patrimony must be ac-
complished by the museum or Federal
agency in consultation with the re-
questing lineal descendants, or cul-
turally affiliated Indian tribe or Native
Hawaiian organization, as appropriate,
to determine the place and manner of
the repatriation.

(e) The museum official or Federal
agency official must inform the recipi-
ents of repatriations of any presently
known treatment of the human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony with
pesticides, preservatives, or other sub-
stances that represent a potential haz-
ard to the objects or to persons han-
dling the objects.

(f) Record of repatriation. (1) Museums
and Federal agencies must adopt inter-
nal procedures adequate to perma-
nently document the content and re-
cipients of all repatriations.

(2) The museum official or Federal
agency official, at the request of the
Indian tribe official, may take such
steps as are considered necessary pur-
suant to otherwise applicable law, to
ensure that information of a particu-
larly sensitive nature is not made
available to the general public.

(g) Culturally unidentifiable human re-
mains. If the cultural affiliation of
human remains cannot be established

pursuant to these regulations, the
human remains must be considered cul-
turally unidentifiable. Museum and
Federal agency officials must report
the inventory information regarding
such human remains in their holdings
to the Departmental Consulting Arche-
ologist who will transmit this informa-
tion to the Review Committee. The Re-
view Committee is responsible for com-
piling an inventory of culturally un-
identifiable human remains in the pos-
session or control of each museum and
Federal agency, and, for recommending
to the Secretary specific actions for
disposition of such human remains.

[60 FR 62158, Dec. 4, 1995, as amended at 62
FR 41294, Aug. 1, 1997]

§ 10.11 Disposition of culturally un-
identifiable human remains. [Re-
served]

§ 10.12 Civil penalties.
(a) The Secretary’s authority to assess

civil penalties. The Secretary is author-
ized by section 9 of the Act to assess
civil penalties on any museum that
fails to comply with the requirements
of the Act. As used in this section,
‘‘failure to comply with requirements
of the Act’’ also means failure to com-
ply with applicable portions of the reg-
ulations set forth in this part. As used
in this section ‘‘you’’ refers to the mu-
seum or the museum official des-
ignated responsible for matters related
to implementation of the Act.

(b) Definition of ‘‘failure to comply’’.
(1) Your museum has failed to comply
with the requirements of the Act if it:

(i) After November 16, 1990, sells or
otherwise transfers human remains, fu-
nerary objects, sacred objects, or ob-
jects of cultural patrimony in violation
of the Act, including, but not limited
to, an unlawful sale or transfer to any
individual or institution that is not re-
quired to comply with the Act; or

(ii) After November 16, 1993, has not
completed summaries as required by
the Act; or

(iii) After November 16, 1995, or the
date specified in an extension issued by
the Secretary, whichever is later, has
not completed inventories as required
by the Act; or

(iv) After May 16, 1996, or six months
after completion of an inventory under
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an extension issued by the Secretary,
whichever is later, has not notified cul-
turally affiliated Indian tribes and Na-
tive Hawaiian organizations; or

(v) Refuses to repatriate human re-
mains, funerary object, sacred object,
or object of cultural patrimony to a
lineal descendant or culturally affili-
ated Indian tribe or Native Hawaiian
organization pursuant to the require-
ments of the Act; or

(vi) Repatriates human remains, fu-
nerary object, sacred object, or object
of cultural patrimony before publishing
a notice in the FEDERAL REGISTER as
required by the Act.

(2) Each violation will constitute a
separate offense.

(c) How to notify the Secretary of a fail-
ure to comply. (1) Any person may bring
an allegation of failure to comply to
the attention of the Secretary.

(2) The Secretary may take the fol-
lowing steps upon receiving such an al-
legation:

(i) Review the alleged failure to com-
ply;

(ii) Identify the specific provisions of
the Act which allegedly have not been
complied with;

(iii) Determine if the institution of a
civil penalty action is in the public in-
terest in the circumstances; and

(iv) If appropriate, estimate the pro-
posed penalty.

(d) How the Secretary determines the
penalty amount. (1) The penalty amount
will be .25% of your museum’s annual
budget, or $5000, whichever is less, and,
such additional sum as the Secretary
may determine is appropriate after
taking into account:

(i) The archeological, historical, or
commercial value of the human re-
mains, funerary object, sacred object,
or object of cultural patrimony in-
volved including, but not limited to,
consideration of their importance to
performing traditional practices; and

(ii) The damages suffered, both eco-
nomic and non-economic, by the ag-
grieved party or parties including, but
not limited to, the costs of attorney
and expert witness fees, investigations,
and administrative expenses related to
efforts to compel compliance with the
Act; and

(iii) The number of violations that
have occurred.

(2) An additional penalty of $100 per
day after the date the final administra-
tive decision takes effect if your mu-
seum continues to violate the Act.

(3) The Secretary may reduce the
penalty amount if there is:

(i) A determination that you did not
willfully fail to comply; or

(ii) An agreement by you to mitigate
the violation, including, but not lim-
ited to, payment of restitution to the
aggrieved party or parties; or

(iii) A demonstration of hardship or
inability to pay, provided that this fac-
tor will only apply when you have not
been previously found to have failed to
comply with the regulations in this
part; or

(iv) A determination that the pro-
posed penalty would constitute exces-
sive punishment under the cir-
cumstances.

(e) How the Secretary notifies you of a
failure to comply. (1) If the allegations
are verified, the Secretary serves you
with a notice of failure to comply ei-
ther by personal delivery or by reg-
istered or certified mail (return receipt
requested). The notice includes:

(i) A concise statement of the facts
believed to show a failure to comply;

(ii) A specific reference to the provi-
sions of the Act and/or the regulations
in this part that you have allegedly not
complied with;

(iii) The amount of the proposed pen-
alty, including any initial proposal to
mitigate or remit where appropriate,
or a statement that the Secretary will
serve notice of a proposed penalty
amount after ascertaining the damages
associated with the alleged failure to
comply; and

(iv) Notification of the right to file a
petition for relief as provided in this
section below, or to await the Sec-
retary’s notice of assessment and to re-
quest a hearing. The notice will also
inform you of your right to seek judi-
cial review of any final administrative
decision assessing a civil penalty.

(2) The Secretary also sends a copy of
the notice of failure to comply to:

(i) Any lineal descendant of a known
Native American individual whose
human remains or cultural items are in
question; and

(ii) Any Indian tribes or Native Ha-
waiian organizations that are, or are
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likely to be, culturally affiliated with
the human remains or cultural items
in question.

(f) Actions you may take upon receipt of
a notice. If you are served with a notice
of failure to comply, you may: (1) Seek
informal discussions with the Sec-
retary;

(2) File a petition for relief. You may
file a petition for relief with the Sec-
retary within 45 calendar days of re-
ceiving the notice of failure to comply
(or of a proposed penalty amount, if
later). Your petition for relief may re-
quest the Secretary to assess no pen-
alty or to reduce the amount. Your pe-
tition must be in writing and signed by
an official authorized to sign such doc-
uments. Your petition must set forth
in full the legal or factual basis for the
requested relief.

(3) Take no action and await the Sec-
retary’s notice of assessment; or

(4) Accept in writing or by payment
the proposed penalty, or any mitiga-
tion or remission offered in the notice.
If you accept the proposed penalty or
mitigation or remission, you waive the
notice of assessment and the right to
request a hearing.

(g) How the Secretary assesses the pen-
alty. (1) The Secretary assesses the
civil penalty when the period for filing
a petition for relief expires, or upon
completing the review of any petition
filed, or upon completing informal dis-
cussions, whichever is later.

(2) The Secretary considers all avail-
able information, including informa-
tion provided during the process of as-
sessing civil penalties or furnished
upon further request by the Secretary.

(3) If the facts warrant a conclusion
that you have not failed to comply, the
Secretary notifies you that you will
have no penalty assessed.

(4) If the facts warrant a conclusion
that you have failed to comply, the
Secretary may determine a penalty ac-
cording to the standards in paragraph
(d) of this section.

(5) The Secretary notifies you of the
penalty amount assessed by serving a
written notice of assessment, either in
person or by registered or certified
mail (return receipt requested). The
notice of assessment includes:

(i) The facts and conclusions from
which the Secretary determined that
you have failed to comply;

(ii) The basis for determining the
penalty amount assessed and/or any
offer to mitigate or remit the penalty;
and

(iii) Notification of the right to re-
quest a hearing, including the proce-
dures to follow, and to seek judicial re-
view of any final administrative deci-
sion assessing a civil penalty.

(h) How you request a hearing. (1) You
may file a written, dated request for a
hearing on a notice of assessment with
the Hearings Division, Office of Hear-
ings and Appeals, U.S. Department of
the Interior, 4015 Wilson Boulevard, Ar-
lington, Virginia 22203–1923. You must
enclose a copy of the notice of failure
to comply and a copy of the notice of
assessment. Your request must state
the relief sought, the basis for chal-
lenging the facts used as the basis for
determining the failure to comply and
fixing the assessment, and your pref-
erence as to the place and date for a
hearing. You must serve a copy of the
request upon the Solicitor of the De-
partment of the Interior personally or
by registered or certified mail (return
receipt requested) at the address speci-
fied in the notice of assessment. Hear-
ings will take place following proce-
dures set forth in 43 CFR part 4, sub-
parts A and B.

(2) Your failure to file a written re-
quest for a hearing within 45 days of
the date of service of a notice of assess-
ment waives your right to a hearing.

(i) Hearing appearance and practice. (1)
Upon receiving a request for a hearing,
the Hearings Division assigns an ad-
ministrative law judge to the case,
gives notice of assignment promptly to
the parties, and files all pleadings, pa-
pers, and other documents in the pro-
ceeding directly with the administra-
tive law judge, with copies served on
the opposing party.

(2) Subject to the provisions of 43
CFR 1.3, you may appear by represent-
ative, or by counsel, and may partici-
pate fully in those proceedings. If you
fail to appear and the administrative
law judge determines this failure is
without good cause, the administrative
law judge may, in his/her discretion,
determine that this failure waives your
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right to a hearing and consent to the
making of a decision on the record.

(3) Departmental counsel, designated
by the Solicitor of the Department,
represents the Secretary in the pro-
ceedings. Upon notice to the Secretary
of the assignment of an administrative
law judge to the case, this counsel
must enter his/her appearance on be-
half of the Secretary and files all peti-
tions and correspondence exchanges by
the Secretary and the respondent
which become part of the hearing
record. Thereafter, you must serve all
documents for the Secretary to his/her
counsel.

(4) Hearing administration. (i) The
administrative law judge has all pow-
ers accorded by law and necessary to
preside over the parties and the pro-
ceedings and to make decisions under 5
U.S.C. 554–557.

(ii) The transcript of testimony, the
exhibits, and all papers, documents and
requests filed in the proceedings con-
stitute the record for decision. The ad-
ministrative law judge renders a writ-
ten decision upon the record, which
sets forth his/her findings of fact and
conclusions of law, and the reasons and
basis for them, and an assessment of a
penalty, if any.

(iii) Unless you file a notice of appeal
described in the regulations in this
part, the administrative law judge’s de-
cision constitutes the final administra-
tive determination of the Secretary in
the matter and takes effect 30 calendar
days from this decision.

(iv) In this hearing, the amount of
civil penalty assessed will be deter-
mined in accordance with paragraph (d)
of this section, and will not be limited
by the amount assessed by the Sec-
retary or any offer of mitigation or re-
mission made by the Secretary.

(j) How you appeal a decision. (1) Ei-
ther you or the Secretary may appeal
the decision of an administrative law
judge by filing a ‘‘Notice of Appeal’’
with the Director, Office of Hearings
and Appeals, U.S. Department of Inte-
rior, 4015 Wilson Boulevard, Arlington,
Virginia 22203–1923, within 30 calendar
days of the date of the administrative
law judge’s decision. This notice must
be accompanied by proof of service on
the administrative law judge and the
opposing party.

(2) Upon receiving this notice, the Di-
rector, Office of Hearings and Appeals,
appoints an ad hoc appeals board to
hear and decide an appeal. To the ex-
tent they are not inconsistent with the
regulations in this part the provision
of the Department of Hearings and Ap-
peals Procedures in 43 CFR part 4, sub-
parts A, B, and G apply to such appeal
proceedings. The appeal board’s deci-
sion on the appeal must be in writing
and takes effect as the final adminis-
trative determination of the Secretary
on the date it is rendered, unless other-
wise specified in the decision.

(3) You may obtain copies of deci-
sions in civil penalty proceedings insti-
tuted under the Act by sending a re-
quest to the Director, Office of Hear-
ings and Appeals, U.S. Department of
the Interior, 4015 Wilson Boulevard, Ar-
lington, Virginia 22203–1923. Fees for
this service are established by the Di-
rector of that Office.

(k) The final administrative decision.
(1) When you have been served with a
notice of a failure to comply and have
accepted the penalty as provided in the
regulations in this part, the notice con-
stitutes the final administrative deci-
sion;

(2) When you have been served with a
notice of assessment and have not filed
a timely request for a hearing as pro-
vided in the regulations in this part,
the notice of assessment constitutes
the final administrative decision.

(3) When you have been served with a
notice of assessment and have filed a
timely request for a hearing as pro-
vided in these regulations in this part,
the decision resulting from the hearing
or any applicable administrative ap-
peal from it constitutes the final ad-
ministrative decision.

(l) How you pay the penalty. (1) If you
are assessed a civil penalty, you have
45 calendar days from the date of issu-
ance of the final administrative deci-
sion to make full payment of the pen-
alty assessed to the Secretary, unless
you have filed a timely request for ap-
peal with a court of competent juris-
diction.

(2) If you fail to pay the penalty, the
Secretary may request the Attorney
General to institute a civil action to
collect the penalty in the U.S. District
Court for the district in which your
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museum is located. Where the Sec-
retary is not represented by the Attor-
ney General, the Secretary may start
civil action directly. In these actions,
the validity and amount of the penalty
will not be subject to review by the
court.

(3) Assessing a penalty under this
section is not a waiver by the Sec-
retary of the right to pursue other
available legal or administrative rem-
edies.

[62 FR 1821, Jan. 13, 1997]

§ 10.13 Future applicability. [Re-
served]

Subpart D—General
§ 10.14 Lineal descent and cultural af-

filiation.
(a) General. This section identifies

procedures for determining lineal de-
scent and cultural affiliation between
present-day individuals and Indian
tribes or Native Hawaiian organiza-
tions and human remains, funerary ob-
jects, sacred objects, or objects of cul-
tural patrimony in museum or Federal
agency collections or excavated inten-
tionally or discovered inadvertently
from Federal lands. They may also be
used by Indian tribes and Native Ha-
waiian organizations with respect to
tribal lands.

(b) Criteria for determining lineal de-
scent. A lineal descendant is an individ-
ual tracing his or her ancestry directly
and without interruption by means of
the traditional kinship system of the
appropriate Indian tribe or Native Ha-
waiian organization or by the common
law system of descendence to a known
Native American individual whose re-
mains, funerary objects, or sacred ob-
jects are being requested under these
regulations. This standard requires
that the earlier person be identified as
an individual whose descendants can be
traced.

(c) Criteria for determining cultural af-
filiation. Cultural affiliation means a
relationship of shared group identity
that may be reasonably traced histori-
cally or prehistorically between a
present-day Indian tribe or Native Ha-
waiian organization and an identifiable
earlier group. All of the following re-
quirements must be met to determine

cultural affiliation between a present-
day Indian tribe or Native Hawaiian or-
ganization and the human remains, fu-
nerary objects, sacred objects, or ob-
jects of cultural patrimony of an ear-
lier group:

(1) Existence of an identifiable
present-day Indian tribe or Native Ha-
waiian organization with standing
under these regulations and the Act;
and

(2) Evidence of the existence of an
identifiable earlier group. Support for
this requirement may include, but is
not necessarily limited to evidence suf-
ficient to:

(i) Establish the identity and cul-
tural characteristics of the earlier
group,

(ii) Document distinct patterns of
material culture manufacture and dis-
tribution methods for the earlier
group, or

(iii) Establish the existence of the
earlier group as a biologically distinct
population; and

(3) Evidence of the existence of a
shared group identity that can be rea-
sonably traced between the present-day
Indian tribe or Native Hawaiian orga-
nization and the earlier group. Evi-
dence to support this requirement
must establish that a present-day In-
dian tribe or Native Hawaiian organi-
zation has been identified from pre-
historic or historic times to the
present as descending from the earlier
group.

(d) A finding of cultural affiliation
should be based upon an overall evalua-
tion of the totality of the cir-
cumstances and evidence pertaining to
the connection between the claimant
and the material being claimed and
should not be precluded solely because
of some gaps in the record.

(e) Evidence. Evidence of a kin or cul-
tural affiliation between a present-day
individual, Indian tribe, or Native Ha-
waiian organization and human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony must
be established by using the following
types of evidence: Geographical, kin-
ship, biological, archeological, anthro-
pological, linguistic, folklore, oral tra-
dition, historical, or other relevant in-
formation or expert opinion.

VerDate 18<FEB>98 09:35 Feb 20, 1998 Jkt 174163 PO 00000 Frm 00206 Fmt 8010 Sfmt 8010 Y:\SGML\174163.TXT 174163-3



211

Office of the Secretary of the Interior § 10.16

(f) Standard of proof. Lineal descent
of a present-day individual from an
earlier individual and cultural affili-
ation of a present-day Indian tribe or
Native Hawaiian organization to
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony must be established by a pre-
ponderance of the evidence. Claimants
do not have to establish cultural affili-
ation with scientific certainty.

§ 10.15 Limitations and remedies.
(a) Failure to claim prior to repatri-

ation. (1) Any person who fails to make
a timely claim prior to the repatri-
ation or disposition of human remains,
funerary objects, sacred objects, or ob-
jects of cultural patrimony is deemed
to have irrevocably waived any right to
claim such items pursuant to these
regulations or the Act. For these pur-
poses, a ‘‘timely claim’’ means the fil-
ing of a written claim with a respon-
sible museum or Federal agency offi-
cial prior to the time the particular
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony at issue are duly repatriated or
disposed of to a claimant by a museum
or Federal agency pursuant to these
regulations.

(2) If there is more than one (1)
claimant, the human remains, funerary
object, sacred object, or objects of cul-
tural patrimony may be held by the re-
sponsible museum or Federal agency or
person in possession thereof pending
resolution of the claim. Any person
who is in custody of such human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony and
does not claim entitlement to them
must place the objects in the posses-
sion of the responsible museum or Fed-
eral agency for retention until the
question of custody is resolved.

(b) Failure to claim where no repatri-
ation or disposition has occurred. [Re-
served]

(c) Exhaustion of remedies. No person
is considered to have exhausted his or
her administrative remedies with re-
spect to the repatriation or disposition
of human remains, funerary objects,
sacred objects, or objects of cultural
patrimony subject to subpart B of
these regulations, or, with respect to
Federal lands, subpart C of these regu-

lations, until such time as the person
has filed a written claim for repatri-
ation or disposition of the objects with
the responsible museum or Federal
agency and the claim has been duly de-
nied following these regulations.

(d) Savings provisions. Nothing in
these regulations can be construed to:

(1) Limit the authority of any mu-
seum or Federal agency to:

(i) Return or repatriate human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony to In-
dian tribes, Native Hawaiian organiza-
tions, or individuals; and

(ii) Enter into any other agreement
with the consent of the culturally af-
filiated Indian tribe or Native Hawai-
ian organization as to the disposition
of, or control over, human remains, fu-
nerary objects, sacred objects, or ob-
jects of cultural patrimony.

(2) Delay actions on repatriation re-
quests that were pending on November
16, 1990;

(3) Deny or otherwise affect access to
court;

(4) Limit any procedural or sub-
stantive right which may otherwise be
secured to individuals or Indian tribes
or Native Hawaiian organizations; or

(5) Limit the application of any State
or Federal law pertaining to theft of
stolen property.

[60 FR 62158, Dec. 4, 1995, as amended at 62
FR 41294, Aug. 1, 1997]

§ 10.16 Review committee.

(a) General. The Review Committee
will advise Congress and the Secretary
on matters relating to these regula-
tions and the Act, including, but not
limited to, monitoring the performance
of museums and Federal agencies in
carrying out their responsibilities, fa-
cilitating and making recommenda-
tions on the resolution of disputes as
described further in § 10.17, and compil-
ing a record of culturally unidentifi-
able human remains that are in the
possession or control of museums and
Federal agencies and recommending
actions for their disposition.

(b) Recommendations. Any rec-
ommendation, finding, report, or other
action of the Review Committee is ad-
visory only and not binding on any per-
son. Any records and findings made by
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the Review Committee may be admissi-
ble as evidence in actions brought by
persons alleging a violation of the Act.

§ 10.17 Dispute resolution.
(a) Formal and informal resolutions.

Any person who wishes to contest ac-
tions taken by museums, Federal agen-
cies, Indian tribes, or Native Hawaiian
organizations with respect to the repa-
triation and disposition of human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony is en-
couraged to do so through informal ne-
gotiations to achieve a fair resolution
of the matter. The Review Committee
may aid in this regard as described
below. In addition, the United States
District Courts have jurisdiction over
any action brought that alleges a vio-
lation of the Act.

(b) Review Committee Role. The Review
Committee may facilitate the informal
resolution of disputes relating to these
regulations among interested parties
that are not resolved by good faith ne-
gotiations. Review Committee actions
may include convening meetings be-
tween parties to disputes, making advi-
sory findings as to contested facts, and
making recommendations to the dis-
puting parties or to the Secretary as to
the proper resolution of disputes con-
sistent with these regulations and the
Act.

APPENDIX A TO PART 10—SAMPLE
SUMMARY

The following is a generic sample and
should be used as a guideline for preparation
of summaries tailoring the information to
the specific circumstances of each case.

Before November 17, 1993
Chairman or Other Authorized Official
Indian tribe or Native Hawaiian organiza-

tion
Street
State
Dear Sir/Madame Chair:
I write to inform you of collections held by

our museum which may contain
unassociated funerary objects, sacred ob-
jects, or objects of cultural patrimony that
are, or are likely to be, culturally affiliated
with your Indian tribe or Native Hawaiian
organization. This notification is required by
section 6 of the Native American Graves Pro-
tection and Repatriation Act.

Our ethnographic collection includes ap-
proximately 200 items specifically identified
as being manufactured or used by members

of your Indian tribe or Native Hawaiian or-
ganization. These items represent various
categories of material culture, including sea
and land hunting, fishing, tools, household
equipment, clothing, travel and transpor-
tation, personal adornment, smoking, toys,
and figurines. The collection includes thir-
teen objects identified in our records as
‘‘medicine bags.’’

Approximately half of these items were
collected by John Doe during his expedition
to your reservation in 1903 and accessioned
by the museum that same year (see Major
Museum Publication, no. 65 (1965).

Another 50 of these items were collected by
Jane Roe during her expeditions to your res-
ervation between 1950–1960 and accessioned
by the museum in 1970 (see Major Museum:
no. 75 (1975). Accession information indicates
that several of these items were collected
from members of the Able and Baker fami-
lies.

For the remaining approximately 50 items,
which were obtained from various collectors
between 1930 and 1980, additional collection
information is not readily available.

In addition to the above mentioned items,
the museum has approximately 50 ethno-
graphic items obtained from the estate of a
private collector and identified as being col-
lected from the ‘‘northwest portion of the
State.’’

Our archeological collection includes ap-
proximately 1,500 items recovered from ten
archeological sites on your reservation and
another 5,000 items from fifteen sites within
the area recognized by the Indian Claims
Commission as being part of your Indian
tribe’s aboriginal territory.

Please feel free to contact Fred Poe at (012)
345–6789 regarding the identification and po-
tential repatriation of unassociated funerary
objects, sacred objects, or objects of cultural
patrimony in this collection that are, or are
likely to be, culturally affiliated with your
Indian tribe or Native Hawaiian organiza-
tion. You are invited to review our records,
catalogues, relevant studies or other perti-
nent data for the purpose of determining the
geographic origin, cultural affiliation, and
basic facts surrounding acquisition and ac-
cession of these items. We look forward to
working together with you.

Sincerely,
Museum Official
Major Museum

APPENDIX B TO PART 10—SAMPLE
NOTICE OF INVENTORY COMPLETION

The following is an example of a Notice of
Inventory Completion published in the FED-
ERAL REGISTER.

National Park Service
Notice of Inventory Completion for Native

American Human Remains and Associated
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Funerary Objects from Hancock County, ME,
in the Control of the National Park Service.

AGENCY: National Park Service, Interior.
ACTION: Notice.
Notice is hereby given following provisions

of the Native American Graves Protection
and Repatriation Act, 25 U.S.C. 3003(d), of
completion of the inventory of human re-
mains and associated funerary objects from a
site in Hancock County, ME, that are pres-
ently in the control of the National Park
Service.

A detailed inventory and assessment of
these human remains has been made by Na-
tional Park Service curatorial staff, con-
tracted specialists in physical anthropology
and prehistoric archeology, and representa-
tives of the Penobscot Nation, Aroostook
Band of Micmac, Houlton Band of Maliseet,
and the Passamaquoddy Nation, identified
collectively hereafter as the Wabanaki
Tribes of Maine.

The partial remains of at least seven indi-
viduals (including five adults, one subadult,
and one child) were recovered in 1977 from a
single grave at the Fernald Point Site (ME
Site 43–24), a prehistoric shell midden on
Mount Desert Island, within the boundary of
Acadia National Park. A bone harpoon head,
a modified beaver tooth, and several animal
and fish bone fragments were found associ-
ated with the eight individuals. Radiocarbon
assays indicate the burial site dates between
1035–1155 AD. The human remains and associ-
ated funerary objects have been catalogued
as ACAD–5747, 5749, 5750, 5751, 5752, 5783, 5784.
The partial remains of an eighth individual
(an elderly male) was also recovered in 1977
from a second grave at the Fernald Point
Site. No associated funerary objects were re-
covered with this individual. Radiocarbon as-
says indicate the second burial site dates be-
tween 480–680 AD. The human remains have
been catalogued as ACAD–5748. The human
remains and associated funerary objects of
all nine individuals are currently in the pos-
session of the University of Maine, Orono,
ME.

Inventory of the human remains and asso-
ciated funerary objects and review of the ac-
companying documentation indicates that
no known individuals were identifiable. A
representative of the Wabanaki Tribes of
Maine has identified the Acadia National
Park area as a historic gathering place for
his people and stated his belief that there ex-
ists a relationship of shared group identity
between these individuals and the Wabanaki
Tribes of Maine. The Prehistoric Sub-
committee of the Maine State Historic Pres-
ervation Office’s Archaeological Advisory
Committee has found it reasonable to trace a
shared group identity from the Late Pre-
historic Period (1000–1500 AD) inhabitants of
Maine as an undivided whole to the four
modern Indian tribes known collectively as
the Wabanaki Tribes of Maine on the basis of

geographic proximity; survivals of stone, ce-
ramic and perishable material culture skills;
and probable linguistic continuity across the
Late Prehistoric/Contact Period boundary.
In a 1979 article, Dr. David Sanger, the ar-
cheologist who conducted the 1977 exca-
vations at the Fernald Point Site and uncov-
ered the abovementioned burials, recognizes
a relationship between Maine sites dating to
the Ceramic Period (2,000 B.P.–1600 A.D.) and
present-day Algonkian speakers generally
known as Abenakis, including the Micmac,
Maliseet, Passamaquoddy, Penboscot, Ken-
nebec, and Pennacook groups.

Based on the above mentioned informa-
tion, officials of the National Park Service
have determined that, pursuant to 25 U.S.C.
3001 (2), there is a relationship of shared
group identity which can be reasonably
traced between these human remains and as-
sociated funerary objects and the Wabanaki
Tribes of Maine.

This notice has been sent to officials of the
Wabanaki Tribes of Maine. Representatives
of any other Indian tribe which believes it-
self to be culturally affiliated with these
human remains and associated funerary ob-
jects should contact Len Bobinchock, Acting
Superintendent, Acadia National Park, P.O.
Box 177, Bar Harbor, ME 04609, telephone:
(207) 288–0374, before August 31, 1994. Repatri-
ation of these human remains and associated
funerary objects to the Wabanaki Tribes of
Maine may begin after that date if no addi-
tional claimants come forward.

Dated: July 21, 1994

Francis P. McManamon,
Departmental Consulting Archeologist,
Chief, Archeological Assistance Division.

[Published: August 1, 1994]

PART 11—NATURAL RESOURCE
DAMAGE ASSESSMENTS

Subpart A—Introduction

Sec.
11.10 Scope and applicability.
11.11 Purpose.
11.12 Biennial review of regulations.
11.13 Overview.
11.14 Definitions.
11.15 What damages may a trustee recover?
11.16 [Reserved]
11.17 Compliance with applicable laws and

standards.
11.18 Incorporation by reference.
11.19 [Reserved]

Subpart B—Preassessment Phase

11.20 Notification and detection.
11.21 Emergency restorations.
11.22 Sampling of potentially injured natu-

ral resources.
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11.23 Preassessment screen—general.
11.24 Preassessment screen—information on

the site.
11.25 Preassessment screen—preliminary

identification of resources potentially at
risk.

Subpart C—Assessment Plan Phase

11.30 What does the authorized official do if
an assessment is warranted?

11.31 What does the Assessment Plan in-
clude?

11.32 How does the authorized official de-
velop the Assessment Plan?

11.33 What types of assessment procedures
are available?

11.34 When may the authorized official use a
type A procedure?

11.35 How does the authorized official decide
whether to use type A or type B proce-
dures?

11.36 May the authorized official use both
type A and type B procedures for the
same release?

11.37 Must the authorized official confirm
exposure before implementing the As-
sessment Plan?

11.38 Assessment Plan—preliminary esti-
mate of damages.

Subpart D—Type A Procedures
11.40 What are type A procedures?
11.41 What data must the authorized official

supply?
11.42 How does the authorized official apply

the NRDAM/CME or NRDAM/GLE?
11.43 Can interested parties review the re-

sults of the preliminary application?
11.44 What does the authorized official do

after the close of the comment period?

Subpart E—Type B Procedures

11.60 Type B assessments—general.
11.61 Injury determination phase—general.
11.62 Injury determination phase—injury

definition.
11.63 Injury determination phase—pathway

determination.
11.64 Injury determination phase—testing

and sampling methods.
11.70 Quantification phase—general.
11.71 Quantification phase—service reduc-

tion quantification.
11.72 Quantification phase—baseline serv-

ices determination.
11.73 Quantification phase—resource

recoverability analysis.
11.80 Damage determination phase—gen-

eral.
11.81 Damage determination phase—restora-

tion and compensation determination
plan.

11.82 Damage determination phase—alter-

natives for restoration, rehabilitation,
replacement, and/or acquisition of
equlvalent resources.

11.83 Damage determination phase—use
value methodologies.

11.84 Damage determination phase—imple-
mentation guidance.

Subpart F—Post-Assessment Phase

11.90 What documentation must the author-
ized official prepare after completing the
assessment?

11.91 How does the authorized official seek
recovery of the assessed damages from
the potentially responsible party?

11.92 Post-assessment phase—restoration
account.

11.93 Post-assessment phase—restoration
plan.

APPENDIX I TO PART 11—METHODS FOR ESTI-
MATING THE AREAS OF GROUND WATER
AND SURFACE WATER EXPOSURE DURING
THE PREASSESSMENT SCREEN

APPENDIX II TO PART 11—FORMAT FOR DATA
INPUTS AND MODIFICATIONS TO THE
NRDAM/CME

APPENDIX III TO PART 11—FORMAT FOR DATA
INPUTS AND MODIFICATIONS TO THE
NRDAM/GLE

AUTHORITY: 42 U.S.C. 9651(c), as amended.

SOURCE: 51 FR 27725, Aug. 1, 1986, unless
otherwise noted.

Subpart A—Introduction

§ 11.10 Scope and applicability.

The Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980 (CERCLA), as amended, 42
U.S.C. 9601 et seq., and the Clean Water
Act (CWA), 33 U.S.C. 1251–1376, provide
that natural resource trustees may as-
sess damages to natural resources re-
sulting from a discharge of oil or a re-
lease of a hazardous substance covered
under CERCLA or the CWA and may
seek to recover those damages. This
part supplements the procedures estab-
lished under the National Oil and Haz-
ardous Substances Pollution Contin-
gency Plan (NCP), 40 CFR part 300, for
the identification, investigation, study,
and response to a discharge of oil or re-
lease of a hazardous substance, and it
provides a procedure by which a natu-
ral resource trustee can determine
compensation for injuries to natural
resources that have not been nor are
expected to be addressed by response
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actions conducted pursuant to the
NCP. The assessment procedures set
forth in this part are not mandatory.
However, they must be used by Federal
or State natural resource trustees in
order to obtain the rebuttable pre-
sumption contained in section
107(f)(2)(C) of CERCLA. This part ap-
plies to assessments initiated after the
effective date of this final rule.

[53 FR 5171, Feb. 22, 1988]

§ 11.11 Purpose.
The purpose of this part is to provide

standardized and cost-effective proce-
dures for assessing natural resource
damages. The results of an assessment
performed by a Federal or State natu-
ral resource trustee according to these
procedures shall be accorded the evi-
dentiary status of a rebuttable pre-
sumption as provided in section
107(f)(2)(C) of CERCLA.

[53 FR 5171, Feb. 22, 1988]

§ 11.12 Biennial review of regulations.
The regulations and procedures in-

cluded within this part shall be re-
viewed and revised as appropriate 2
years from the effective date of these
rules and every second anniversary
thereafter.

§ 11.13 Overview.
(a) Purpose. The process established

by this part uses a planned and phased
approach to the assessment of natural
resource damages. This approach is de-
signed to ensure that all procedures
used in an assessment, performed pur-
suant to this part, are appropriate,
necessary, and sufficient to assess dam-
ages for injuries to natural resources.

(b) Preassessment phase. Subpart B of
this part, the preassessment phase,
provides for notification, coordination,
and emergency activities, if necessary,
and includes the preassessment screen.
The preassessment screen is meant to
be a rapid review of readily available
information that allows the authorized
official to make an early decision on
whether a natural resource damage as-
sessment can and should be performed.

(c) Assessment Plan phase. If the au-
thorized official decides to perform an
assessment, an Assessment Plan, as de-
scribed in subpart C of this part, is pre-

pared. The Assessment Plan ensures
that the assessment is performed in a
planned and systematic manner and
that the methodologies chosen dem-
onstrate reasonable cost.

(d) Type A assessments. The simplified
assessments provided for in section
301(c)(2)(A) of CERCLA are performed
using the standard procedures specified
in subpart D of this part.

(e) Type B assessments. Subpart E of
this part covers the assessments pro-
vided for in section 301(c)(2)(B) of
CERCLA. The process for implement-
ing type B assessments has been di-
vided into the following three phases.

(1) Injury Determination phase. The
purpose of this phase is to establish
that one or more natural resources
have been injured as a result of the dis-
charge of oil or release of a hazardous
substance. The sections of subpart E
comprising the Injury Determination
phase include definitions of injury,
guidance on determining pathways,
and testing and sampling methods.
These methods are to be used to deter-
mine both the pathways through which
resources have been exposed to oil or a
hazardous substance and the nature of
the injury.

(2) Quantification phase. The purpose
of this phase is to establish the extent
of the injury to the resource in terms
of the loss of services that the injured
resource would have provided had the
discharge or release not occurred. The
sections of subpart E comprising the
Quantification phase include methods
for establishing baseline conditions, es-
timating recovery periods, and measur-
ing the degree of service reduction
stemming from an injury to a natural
resource.

(3) Damage Determination phase. The
purpose of this phase is to establish the
appropriate compensation expressed as
a dollar amount for the injuries estab-
lished in the Injury Determination
phase and measured in the Quantifica-
tion phase. The sections of subpart E of
this part comprising the Damage De-
termination phase include guidance on
acceptable cost estimating and valu-
ation methodologies for determining
compensation based on the costs of res-
toration, rehabilitation, replacement,
and/or acquisition of equivalent re-
sources, plus, at the discretion of the
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authorized official, compensable value,
as defined in § 11.83(c) of this part.

(f) Post-assessment phase. Subpart F of
this part includes requirements to be
met after the assessment is complete.
The Report of Assessment contains the
results of the assessment, and docu-
ments that the assessment has been
carried out according to this rule.
Other post-assessment requirements
delineate the manner in which the de-
mand for a sum certain shall be pre-
sented to a responsible party and the
steps to be taken when sums are
awarded as damages.

[51 FR 27725, Aug. 1, 1986, as amended at 59
FR 14281, Mar. 25, 1994]

§ 11.14 Definitions.

Terms not defined in this section
have the meaning given by CERCLA or
the CWA. As used in this part, the
phrase:

(a) Acquisition of the equivalent or re-
placement means the substitution for
an injured resource with a resource
that provides the same or substantially
similar services, when such substi-
tutions are in addition to any substi-
tutions made or anticipated as part of
response actions and when such substi-
tutions exceed the level of response ac-
tions determined appropriate to the
site pursuant to the NCP.

(b) Air or air resources means those
naturally occurring constituents of the
atmosphere, including those gases es-
sential for human, plant, and animal
life.

(c) Assessment area means the area or
areas within which natural resources
have been affected directly or indi-
rectly by the discharge of oil or release
of a hazardous substance and that
serves as the geographic basis for the
injury assessment.

(d) Authorized official means the Fed-
eral or State official to whom is dele-
gated the authority to act on behalf of
the Federal or State agency designated
as trustee, or an official designated by
an Indian tribe, pursuant to section
126(d) of CERCLA, to perform a natural
resource damage assessment. As used
in this part, authorized official is
equivalent to the phrase ‘‘authorized
official or lead authorized official,’’ as
appropriate.

(e) Baseline means the condition or
conditions that would have existed at
the assessment area had the discharge
of oil or release of the hazardous sub-
stance under investigation not oc-
curred.

(f) Biological resources means those
natural resources referred to in section
101(16) of CERCLA as fish and wildlife
and other biota. Fish and wildlife in-
clude marine and freshwater aquatic
and terrestrial species; game, nongame,
and commercial species; and threat-
ened, endangered, and State sensitive
species. Other biota encompass shell-
fish, terrestrial and aquatic plants, and
other living organisms not otherwise
listed in this definition.

(g) CERCLA means the Comprehen-
sive Environmental Response, Com-
pensation, and Liability Act of 1980, 42
U.S.C. 9601 et seq., as amended.

(h) Committed use means either: a cur-
rent public use; or a planned public use
of a natural resource for which there is
a documented legal, administrative,
budgetary, or financial commitment
established before the discharge of oil
or release of a hazardous substance is
detected.

(i) Control area or control resource
means an area or resource unaffected
by the discharge of oil or release of the
hazardous substance under investiga-
tion. A control area or resource is se-
lected for its comparability to the as-
sessment area or resource and may be
used for establishing the baseline con-
dition and for comparison to injured
resources.

(j) Cost-effective or cost-effectiveness
means that when two or more activi-
ties provide the same or a similar level
of benefits, the least costly activity
providing that level of benefits will be
selected.

(k) CWA means the Clean Water Act,
as amended, 33 U.S.C. 1251 et seq., also
referred to as the Federal Water Pollu-
tion Control Act.

(l) Damages means the amount of
money sought by the natural resource
trustee as compensation for injury, de-
struction, or loss of natural resources
as set forth in section 107(a) or 111(b) of
CERCLA.

(m) Destruction means the total and
irreversible loss of a natural resource.
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(n) Discharge means a discharge of oil
as defined in section 311(a)(2) of the
CWA, as amended, and includes, but is
not limited to, any spilling, leaking,
pumping, pouring, emitting, emptying,
or dumping of oil.

(o) Drinking water supply means any
raw or finished water source that is or
may be used by a public water system,
as defined in the SDWA, or as drinking
water by one or more individuals.

(p) EPA means the U.S. Environ-
mental Protection Agency.

(q) Exposed to or exposure of means
that all or part of a natural resource is,
or has been, in physical contact with
oil or a hazardous substance, or with
media containing oil or a hazardous
substance.

(r) Fund means the Hazardous Sub-
stance Superfund established by sec-
tion 517 of the Superfund Amendments
and Reauthorization Act of 1986.

(s) Geologic resources means those ele-
ments of the Earth’s crust such as
soils, sediments, rocks, and minerals,
including petroleum and natural gas,
that are not included in the definitions
of ground and surface water resources.

(t) Ground water resources means
water in a saturated zone or stratum
beneath the surface of land or water
and the rocks or sediments through
which ground water moves. It includes
ground water resources that meet the
definition of drinking water supplies.

(u) Hazardous substance means a haz-
ardous substance as defined in section
101(14) of CERCLA.

(v) Injury means a measurable ad-
verse change, either long- or short-
term, in the chemical or physical qual-
ity or the viability of a natural re-
source resulting either directly or indi-
rectly from exposure to a discharge of
oil or release of a hazardous substance,
or exposure to a product of reactions
resulting from the discharge of oil or
release of a hazardous substance. As
used in this part, injury encompasses
the phrases ‘‘injury,’’ ‘‘destruction,’’
and ‘‘loss.’’ Injury definitions applica-
ble to specific resources are provided in
§ 11.62 of this part.

(w) Lead authorized official means a
Federal or State official authorized to
act on behalf of all affected Federal or
State agencies acting as trustees where
there are multiple agencies, or an offi-

cial designated by multiple tribes
where there are multiple tribes, af-
fected because of coexisting or contig-
uous natural resources or concurrent
jurisdiction.

(x) Loss means a measurable adverse
reduction of a chemical or physical
quality or viability of a natural re-
source.

(y) Natural Contingency Plan or NCP
means the National Oil and Hazardous
Substances Contingency Plan and revi-
sions promulgated by EPA, pursuant to
section 105 of CERCLA and codified in
40 CFR part 300.

(z) Natural resources or resources
means land, fish, wildlife, biota, air,
water, ground water, drinking water
supplies, and other such resources be-
longing to, managed by, held in trust
by, appertaining to, or otherwise con-
trolled by the United States (including
the resources of the fishery conserva-
tion zone established by the Magnuson
Fishery Conservation and Management
Act of 1976), any State or local govern-
ment, any foreign government, any In-
dian tribe, or, if such resources are sub-
ject to a trust restriction on alien-
ation, any member of an Indian tribe.
These natural resources have been cat-
egorized into the following five groups:
Surface water resources, ground water
resources, air resources, geologic re-
sources, and biological resources.

(aa) Natural resource damage assess-
ment or assessment means the process of
collecting, compiling, and analyzing
information, statistics, or data
through prescribed methodologies to
determine damages for injuries to nat-
ural resources as set forth in this part.

(bb) Oil means oil as defined in sec-
tion 311(a)(1) of the CWA, as amended,
of any kind or in any form, including,
but not limited to, petroleum, fuel oil,
sludge, oil refuse, and oil mixed with
wastes other than dredged spoil.

(cc) On-Scene Coordinator or OSC
means the On-Scene Coordinator as de-
fined in the NCP.

(dd) Pathway means the route or me-
dium through which oil or a hazardous
substance is or was transported from
the source of the discharge or release
to the injured resource.

(ee) Reasonable cost means the
amount that may be recovered for the
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cost of performing a damage assess-
ment. Costs are reasonable when: the
Injury Determination, Quantification,
and Damage Determination phases
have a well-defined relationship to one
another and are coordinated; the an-
ticipated increment of extra benefits in
terms of the precision or accuracy of
estimates obtained by using a more
costly injury, quantification, or dam-
age determination methodology are
greater than the anticipated increment
of extra costs of that methodology; and
the anticipated cost of the assessment
is expected to be less than the antici-
pated damage amount determined in
the Injury, Quantification, and Damage
Determination phases.

(ff) Rebuttable presumption means the
procedural device provided by section
107(f)(2)(C) of CERCLA describing the
evidentiary weight that must be given
to any determination or assessment of
damages in any administrative or judi-
cial proceeding under CERCLA or sec-
tion 311 of the CWA made by a Federal
or State natural resource trustee in ac-
cordance with the rule provided in this
part.

(gg) Recovery period means either the
longest length of time required to re-
turn the services of the injured re-
source to their baseline condition, or a
lesser period of time selected by the
authorized official and documented in
the Assessment Plan.

(hh) Release means a release of a haz-
ardous substance as defined in section
101(22) of CERCLA.

(ii) Replacement or acquisition of the
equivalent means the substitution for
an injured resource with a resource
that provides the same or substantially
similar services, when such substi-
tutions are in addition to any substi-
tutions made or anticipated as part of
response actions and when such substi-
tutions exceed the level of response ac-
tions determined appropriate to the
site pursuant to the NCP.

(jj) Response means remove, removal,
remedy, or remedial actions as those
phrases are defined in sections 101(23)
and 101(24) of CERCLA.

(kk) Responsible party or parties and
potentially responsible party or parties
means a person or persons described in
or potentially described in one or more

of the categories set forth in section
107(a) of CERCLA.

(ll) Restoration or rehabilitation means
actions undertaken to return an in-
jured resource to its baseline condi-
tion, as measured in terms of the in-
jured resource’s physical, chemical, or
biological properties or the services it
previously provided, when such actions
are in addition to response actions
completed or anticipated, and when
such actions exceed the level of re-
sponse actions determined appropriate
to the site pursuant to the NCP.

(mm) SDWA means the Safe Drinking
Water Act, 42 U.S.C. 300f–300j–10.

(nn) Services means the physical and
biological functions performed by the
resource including the human uses of
those functions. These services are the
result of the physical, chemical, or bio-
logical quality of the resource.

(oo) Site means an area or location,
for purposes of response actions under
the NCP, at which oil or hazardous sub-
stances have been stored, treated, dis-
charged, released, disposed, placed, or
otherwise came to be located.

(pp) Surface water resources means the
waters of the United States, including
the sediments suspended in water or
lying on the bank, bed, or shoreline
and sediments in or transported
through coastal and marine areas. This
term does not include ground water or
water or sediments in ponds, lakes, or
reserviors designed for waste treat-
ment under the Resource Conservation
and Recovery Act of 1976 (RCRA), 42
U.S.C. 6901–6987 or the CWA, and appli-
cable regulations.

(qq) Technical feasibility or technically
feasible means that the technology and
management skills necessary to imple-
ment an Assessment Plan or Restora-
tion and Compensation Determination
Plan are well known and that each ele-
ment of the plan has a reasonable
chance of successful completion in an
acceptable period of time.

(rr) Trustee or natural resource trustee
means any Federal natural resources
management agency designated in the
NCP and any State agency designated
by the Governor of each State, pursu-
ant to section 107(f)(2)(B) of CERCLA,
that may prosecute claims for damages
under section 107(f) or 111(b) of
CERCLA; or an Indian tribe, that may
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commence an action under section
126(d) of CERCLA.

(ss) Type A assessment means standard
procedures for simplified assessments
requiring minimal field observation to
determine damages as specified in sec-
tion 301(c)(2)(A) of CERCLA.

(tt) Type B assessment means alter-
native methodologies for conducting
assessments in individual cases to de-
termine the type and extent of short-
and long-term injury and damages, as
specified in section 301(c)(2)(B) of
CERCLA.

(uu) Indian tribe means any Indian
tribe, band, nation, or other organized
group or community, including any
Alaska Native village but not including
any Alaska Native regional or village
corporation, which is recognized as eli-
gible for the special programs and serv-
ices provided by the United States to
Indians because of their status as Indi-
ans.

[51 FR 27725, Aug. 1, 1986, as amended at 53
FR 5171, Feb. 22, 1988; 59 FR 14281, Mar. 25,
1994]

§ 11.15 What damages may a trustee
recover?

(a) In an action filed pursuant to sec-
tion 107(f) or 126(d) of CERCLA, or sec-
tions 311(f) (4) and (5) of the CWA, a
natural resource trustee who has per-
formed an assessment in accordance
with this rule may recover:

(1) Damages as determined in accord-
ance with this part and calculated
based on injuries occurring from the
onset of the release through the recov-
ery period, less any mitigation of those
injuries by response actions taken or
anticipated, plus any increase in inju-
ries that are reasonably unavoidable as
a result of response actions taken or
anticipated;

(2) The costs of emergency restora-
tion efforts under § 11.21 of this part;

(3) The reasonable and necessary
costs of the assessment, to include:

(i) The cost of performing the
preassessment and Assessment Plan
phases and the methodologies provided
in subpart D or E of this part; and

(ii) Administrative costs and ex-
penses necessary for, and incidental to,
the assessment, assessment planning,
and restoration, rehabilitation, re-
placement, and/or acquisition of equiv-

alent resources planning, and any res-
toration, rehabilitation, replacement,
and/or acquisition of equivalent re-
sources undertaken; and

(4) Interest on the amounts recover-
able as set forth in section 107(a) of
CERCLA. The rate of interest on the
outstanding amount of the claim shall
be the same rate as is specified for in-
terest on investments of the Hazardous
Substance Superfund established under
subchapter A of chapter 98 of the Inter-
nal Revenue Code of 1954. Such interest
shall accrue from the later of: The date
payment of a specified amount is de-
manded in writing, or the date of the
expenditure concerned;

(b) The determination of the damage
amount shall consider any applicable
limitations provided for in section
107(c) of CERCLA.

(c) Where an assessment determines
that there is, in fact, no injury, as de-
fined in § 11.62 of this part, the natural
resource trustee may not recover as-
sessment costs.

(d) There shall be no double recovery
under this rule for damages or for as-
sessment costs, that is, damages or as-
sessment costs may only be recovered
once, for the same discharge or release
and natural resource, as set forth in
section 107(f)(1) of CERCLA.

(e) Actions for damages and assess-
ment costs shall comply with the stat-
ute of limitations set forth in section
113(g), or, where applicable, section
126(d) of CERCLA.

[51 FR 27725, Aug. 1, 1986, as amended at 52
FR 9095, Mar. 20, 1987; 53 FR 5172, Feb. 22,
1988; 59 FR 14281, Mar. 25, 1994; 61 FR 20609,
May 7, 1996]

§ 11.16 [Reserved]

§ 11.17 Compliance with applicable
laws and standards.

(a) Worker health and safety. All
worker health and safety consider-
ations specified in the NCP shall be ob-
served, except that requirements ap-
plying to response actions shall be
taken to apply to the assessment proc-
ess.

(b) Resource protection. Before taking
any actions under this part, particu-
larly before taking samples or making
determinations of restoration or re-
placement, compliance is required with
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any applicable statutory consultation
or review requirements, such as the
Endangered Species Act; the Migratory
Bird Treaty Act; the Marine Protec-
tion, Research, and Sanctuaries Act;
and the Marine Mammal Protection
Act, that may govern the taking of
samples or in other ways restrict alter-
native management actions.

[51 FR 27725, Aug. 1, 1986, as amended at 53
FR 5172, Feb. 22, 1988]

§ 11.18 Incorporation by reference.
(a) The following publications or por-

tions of publications are incorporated
by reference:

(1) Part II only (Fish-Kill Counting
Guidelines) of ‘‘Monetary Values of
Freshwater Fish and Fish-Kill Guide-
lines,’’ American Fisheries Society
Special Publication Number 13, 1982;
available for purchase from the Amer-
ican Fisheries Society, 5410 Grosvenor
Lane, Bethesda, MD 20814, ph: (301) 897–
8616. Reference is made to this publica-
tion in §§ 11.62(f)(4)(i)(B) and
11.71(l)(5)(iii)(A) of this part.

(2) Appendix 1 (Travel Cost Method),
Appendix 2 (Contingent Valuation
(Survey) Methods), and Appendix 3
(Unit Day Value Method) only of Sec-
tion VIII of ‘‘National Economic Devel-
opment (NED) Benefit Evaluation Pro-
cedures’’ (Procedures), which is Chap-
ter II of Economic and Environmental
Principles and Guidelines for Water and
Related Land Resources Implementation
Studies, U.S. Department of the Inte-
rior, Water Resources Council, Wash-
ington, DC, 1984, DOI/WRC/–84/01; avail-
able for purchase from the National
Technical Information Service (NTIS),
5285 Port Royal Road, Springfield, VA
22161; PB No. 84–199–405; ph: (703) 487–
4650. Reference is made to this publica-
tion in § 11.83(a)(3) of this part.

(3) ‘‘Uniform Appraisal Standards for
Federal Land Acquisition’’ (Uniform
Appraisal Standards), Interagency
Land Acquisition Conference, Washing-
ton, DC, 1973; available for purchase
from the Superintendent of Docu-
ments, U.S. Government Printing Of-
fice, Washington, DC 20402; Stock Num-
ber 052–059–00002–0; ph: (202) 783–3238.
Reference is made to this publication
in § 11.83(c)(2)(i) of this part.

(4) The CERCLA Type A Natural Re-
source Damage Assessment Model for

Coastal and Marine Environments,
Technical Documentation, Volumes I–
VI, dated April 1996, prepared for the
U.S. Department of the Interior by Ap-
plied Science Associates, Inc., A.T.
Kearney, Inc., and Hagler Bailly Con-
sulting, Inc. (NRDAM/CME technical
document). Interested parties may ob-
tain a copy of this document from the
National Technical Information Serv-
ice, 5285 Port Royal Road, Springfield,
VA 22161; PB96–501788; ph: (703) 487–4650.
Sections 11.34 (a) (b) and (e), 11.35(a),
11.36(b), 11.40(a), and 11.42(a), and ap-
pendix II refer to this document.

(5) The CERCLA Type A Natural Re-
source Damage Assessment Model for
Great Lakes Environments, Technical
Documentation, Volumes I–IV, dated
April 1996, prepared for the U.S. De-
partment of the Interior by Applied
Science Associates, Inc., and Hagler
Bailly Consulting, Inc. (NRDAM/GLE
technical document). Interested parties
may obtain a copy of this document
from the National Technical Informa-
tion Service, 5285 Port Royal Road,
Springfield, VA 22161; PB96–501770; ph:
(703) 487–4650. Sections 11.34 (a) (b) and
(e), 11.35(a), 11.36(b), 11.40(a), and
11.42(a), and appendix III refer to this
document.

(b) The publications or portions of
publications listed in paragraph (a) of
this section are available for inspec-
tion at the Office of the Federal Reg-
ister, 800 North Capitol Street, NW.,
Washington, DC 20408. These
incorporations by reference were ap-
proved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a). These materials are incor-
porated as they exist on the date of the
approval and a notice of any change in
these materials will be published in the
FEDERAL REGISTER.

[51 FR 27725, Aug. 1, 1986, as amended at 53
FR 9772, Mar. 25, 1988; 61 FR 20609, May 7,
1996]

§ 11.19 [Reserved]

Subpart B—Preassessment Phase

§ 11.20 Notification and detection.

(a) Notification. (1) Section 104(b)(2) of
CERCLA requires prompt notification
of Federal and State natural resource
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trustees of potential damages to natu-
ral resources under investigation and
requires coordination of the assess-
ments, investigations, and planning
under section 104 of CERCLA with such
trustees.

(2) The NCP provides for the OSC or
lead agency to notify the natural re-
source trustee when natural resources
have been or are likely to be injured by
a discharge of oil or a release of a haz-
ardous substance being investigated
under the NCP.

(3) Natural resource trustees, upon
such notification described in para-
graphs (a) (1) and (2) of this section,
shall take such actions, as may be con-
sistent with the NCP.

(b) Previously unreported discharges or
releases. If a natural resource trustee
identifies or is informed of apparent in-
juries to natural resources that appear
to be a result of a previously unidenti-
fied or unreported discharge of oil or
release of a hazardous substance, he
should first make reasonable efforts to
determine whether a discharge or re-
lease has taken place. In the case of a
discharge or release not yet reported or
being investigated under the NCP, the
natural resource trustee shall report
that discharge or release to the appro-
priate authority as designated in the
NCP.

(c) Identification of co-trustees. The
natural resource trustee should assist
the OSC or lead agency, as needed, in
identifying other natural resource
trustees whose resources may be af-
fected as a result of shared responsibil-
ity for the resources and who should be
notified.

[53 FR 5172, Feb. 22, 1988]

§ 11.21 Emergency restorations.
(a) Reporting requirements and defini-

tion. (1) In the event of a natural re-
source emergency, the natural resource
trustee shall contact the National Re-
sponse Center (800/424–8802) to report
the actual or threatened discharge or
release and to request that an imme-
diate response action be taken.

(2) An emergency is any situation re-
lated to a discharge or release requir-
ing immediate action to avoid an irre-
versible loss of natural resources or to
prevent or reduce any continuing dan-
ger to natural resources, or a situation

in which there is a similar need for
emergency action.

(b) Emergency actions. If no imme-
diate response actions are taken at the
site of the discharge or release by the
EPA or the U.S. Coast Guard within
the time that the natural resource
trustee determines is reasonably nec-
essary, or if such actions are insuffi-
cient, the natural resource trustee
should exercise any existing authority
he may have to take on-site response
actions. The natural resource trustee
shall determine whether the poten-
tially responsible party, if his identity
is known, is taking or will take any re-
sponse action. If no on-site response ac-
tions are taken, the natural resource
trustee may undertake limited off-site
restoration action consistent with its
existing authority to the extent nec-
essary to prevent or reduce the imme-
diate migration of the oil or hazardous
substance onto or into the resource for
which the Federal or State agency or
Indian tribe may assert trusteeship.

(c) Limitations on emergency actions.
The natural resource trustee may un-
dertake only those actions necessary
to abate the emergency situation, con-
sistent with its existing authority. The
normal procedures provided in this
part must be followed before any addi-
tional restoration actions other than
those necessary to abate the emer-
gency situation are undertaken. The
burden of proving that emergency res-
toration was required and that restora-
tion costs were reasonable and nec-
essary based on information available
at the time rests with the natural re-
source trustee.

[51 FR 27725, Aug. 1, 1986, as amended at 53
FR 5173, Feb. 22, 1988]

§ 11.22 Sampling of potentially injured
natural resources.

(a) General limitations. Until the au-
thorized official has made the deter-
mination required in § 11.23 of this part
to proceed with an assessment, field
sampling of natural resources should
be limited to the conditions identified
in this section. All sampling and field
work shall be subject to the provisions
of § 11.17 of this part concerning safety
and applicability of resource protec-
tion statutes.
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(b) Early sampling and data collection.
Field samples may be collected or site
visits may be made before completing
the preassessment screen to preserve
data and materials that are likely to
be lost if not collected at that time and
that will be necessary to the natural
resource damage assessment. Field
sampling and data collection at this
stage should be coordinated with the
lead agency under the NCP to minimize
duplication of sampling and data col-
lection efforts. Such field sampling and
data collection should be limited to:

(1) Samples necessary to preserve
perishable materials considered likely
to have been affected by, and contain
evidence of, the oil or hazardous sub-
stance. These samples generally will be
biological materials that are either
dead or visibly injured and that evi-
dence suggests have been injured by oil
or a hazardous substance;

(2) Samples of other ephemeral condi-
tions or material, such as surface
water or soil containing or likely to
contain oil or a hazardous substance,
where those samples may be necessary
for identification and for measurement
of concentrations, and where necessary
samples may be lost because of factors
such as dilution, movement, decompo-
sition, or leaching if not taken imme-
diately; and

(3) Counts of dead or visibly injured
organisms, which may not be possible
to take if delayed because of factors
such as decomposition, scavengers, or
water movement. Such counts shall be
subject to the provisions of
§ 11.71(l)(5)(iii) of this part.

§ 11.23 Preassessment screen—general.
(a) Requirement. Before beginning any

assessment efforts under this part, ex-
cept as provided for under the emer-
gency restoration provisions of § 11.21
of this part, the authorized official
shall complete a preassessment screen
and make a determination as to wheth-
er an assessment under this part shall
be carried out.

(b) Purpose. The purpose of the
preassessment screen is to provide a
rapid review of readily available infor-
mation that focuses on resources for
which the Federal or State agency or
Indian tribe may assert trusteeship
under section 107(f) or section 126(d) of

CERCLA. This review should ensure
that there is a reasonable probability
of making a successful claim before
monies and efforts are expended in car-
rying out an assessment.

(c) Determination. When the author-
ized official has decided to proceed
with an assessment under this part, the
authorized official shall document the
decision in terms of the criteria pro-
vided in paragraph (e) of this section in
a Preassessment Screen Determina-
tion. This Preassessment Screen Deter-
mination shall be included in the Re-
port of Assessment described in § 11.90
of this part.

(d) Content. The preassessment screen
shall be conducted in accordance with
the guidance provided in this section
and in § 11.24—Preassessment screen—
information on the site and § 11.25—
Preassessment screen—preliminary
identification of resources potentially
at risk, of this part.

(e) Criteria. Based on information
gathered pursuant to the
preassessment screen and on informa-
tion gathered pursuant to the NCP, the
authorized official shall make a pre-
liminary determination that all of the
following criteria are met before pro-
ceeding with an assessment:

(1) A discharge of oil or a release of a
hazardous substance has occurred;

(2) Natural resources for which the
Federal or State agency or Indian tribe
may assert trusteeship under CERCLA
have been or are likely to have been
adversely affected by the discharge or
release;

(3) The quantity and concentration of
the discharged oil or released hazard-
ous substance is sufficient to poten-
tially cause injury, as that term is
used in this part, to those natural re-
sources;

(4) Data sufficient to pursue an as-
sessment are readily available or likely
to be obtained at reasonable cost; and

(5) Response actions, if any, carried
out or planned do not or will not suffi-
ciently remedy the injury to natural
resources without further action.

(f) Coordination. (1) In a situation
where response activity is planned or
underway at a particular site, assess-
ment activity shall be coordinated
with the lead agency consistent with
the NCP.
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(2) Whenever, as part of a response
action under the NCP, a preliminary
assessment or an OSC Report is to be,
or has been, prepared for the site, the
authorized official should consult with
the lead agency under the NCP, as nec-
essary, and to the extent possible use
information or materials gathered for
the preliminary assessment or OSC Re-
port, unless doing so would unneces-
sarily delay the preassessment screen.

(3) Where a preliminary assessment
or an OSC Report does not exist or does
not contain the information described
in this section, that additional infor-
mation may be gathered.

(4) If the natural resource trustee al-
ready has a process similar to the
preassessment screen, and the require-
ments of the preassessment screen can
be satisfied by that process, the proc-
esses may be combined to avoid dupli-
cation.

(g) Preassessment phase costs. (1) The
following categories of reasonable and
necessary costs may be incurred in the
preassessment phase of the damage as-
sessment:

(i) Release detection and identifica-
tion costs;

(ii) Trustee identification and notifi-
cation costs;

(iii) Potentially injured resource
identification costs;

(iv) Initial sampling, data collection,
and evaluation costs;

(v) Site characterization and
preassessment screen costs; and

(vi) Any other preassessment costs
for activities authorized by §§ 11.20
through 11.25 of this part.

(2) The reasonable and necessary
costs for these categories shall be lim-
ited to those costs incurred by the au-
thorized official for, and specifically al-
locable to, site-specific efforts taken
during the preassessment phase for as-
sessment of damages to natural re-
sources for which the agency or Indian
tribe is acting as trustee. Such costs
shall be supported by appropriate
records and documentation and shall
not reflect regular activities performed
by the agency or Indian tribe in man-
agement of the natural resource. Ac-
tivities undertaken as part of the
preassessment phase shall be taken in

a manner that is cost-effective, as that
phrase is used in this part.

[51 FR 27725, Aug. 1, 1986, as amended at 53
FR 5173, Feb. 22, 1988]

§ 11.24 Preassessment screen—infor-
mation on the site.

(a) Information on the site and on the
discharge or release. The authorized offi-
cial shall obtain and review readily
available information concerning:

(1) The time, quantity, duration, and
frequency of the discharge or release;

(2) The name of the hazardous sub-
stance, as provided for in Table 302.4—
List of Hazardous Substances and Re-
portable Quantities, 40 CFR 302.4;

(3) The history of the current and
past use of the site identified as the
source of the discharge of oil or release
of a hazardous substance;

(4) Relevant operations occurring at
or near the site;

(5) Additional oil or hazardous sub-
stances potentially discharged or re-
leased from the site; and

(6) Potentially responsible parties.
(b) Damages excluded from liability

under CERCLA. (1) The authorized offi-
cial shall determine whether the dam-
ages:

(i) Resulting from the discharge or
release were specifically identified as
an irreversible and irretrievable com-
mitment of natural resources in an en-
vironmental impact statement or other
comparable environmental analysis,
that the decision to grant the permit
or license authorizes such commitment
of natural resources, and that the facil-
ity or project was otherwise operating
within the terms of its permit or li-
cense, so long as, in the case of dam-
ages to an Indian tribe occurring pur-
suant to a Federal permit or license,
the issuance of that permit or license
was not inconsistent with the fiduciary
duty of the United States with respect
to such Indian tribe; or

(ii) And the release of a hazardous
substance from which such damages re-
sulted have occurred wholly before en-
actment of CERCLA; or

(iii) Resulted from the application of
a pesticide product registered under
the Federal Insecticide, Fungicide, and
Rodenticide Act, 7 U.S.C. 135–135k; or
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(iv) Resulted from any other feder-
ally permitted release, as defined in
section 101(10) of CERCLA; or

(v) Resulting from the release or
threatened release of recycled oil from
a service station dealer described in
section 107(a)(3) or (4) of CERCLA if
such recycled oil is not mixed with any
other hazardous substance and is
stored, treated, transported or other-
wise managed in compliance with regu-
lations or standards promulgated pur-
suant to section 3014 of the Solid Waste
Disposal Act and other applicable au-
thorities.

(2) An assessment under this part
shall not be continued for potential in-
juries meeting one or more of the cri-
teria described in paragraph (b)(1) of
this section, which are exceptions to li-
ability provided in sections 107(f), (i),
and (j) and 114(c) of CERCLA.

(c) Damages excluded from liability
under the CWA. (1) The authorized offi-
cial shall determine whether the dis-
charge meets one or more of the exclu-
sions provided in section 311 (a)(2) or
(b)(3) of the CWA.

(2) An assessment under this part
shall not be continued for potential in-
juries from discharges meeting one or
more of the CWA exclusions provided
for in paragraph (c)(1) of this section.

[51 FR 27725, Aug. 1, 1986, as amended at 52
FR 9095, Mar. 20, 1987; 53 FR 5173, Feb. 22,
1988]

§ 11.25 Preassessment screen—prelimi-
nary identification of resources po-
tentially at risk.

(a) Preliminary identification of path-
ways. (1) The authorized official shall
make a preliminary identification of
potential exposure pathways to facili-
tate identification of resources at risk.

(2) Factors to be considered in this
determination should include, as ap-
propriate, the circumstances of the dis-
charge or release, the characteristics of
the terrain or body of water involved,
weather conditions, and the known
physical, chemical, and toxicological
properties of the oil or hazardous sub-
stance.

(3) Pathways to be considered shall
include, as appropriate, direct contact,
surface water, ground water, air, food
chains, and particulate movement.

(b) Exposed areas. An estimate of
areas where exposure or effects may
have occurred or are likely to occur
shall be made. This estimate shall
identify:

(1) Areas where it has been or can be
observed that the oil or hazardous sub-
stance has spread;

(2) Areas to which the oil or hazard-
ous substance has likely spread
through pathways; and

(3) Areas of indirect effect, where no
oil or hazardous substance has spread,
but where biological populations may
have been affected as a result of ani-
mals moving into or through the site.

(c) Exposed water estimates. The area
of ground water or surface water that
may be or has been exposed may be es-
timated by using the methods de-
scribed in appendix I of this part.

(d) Estimates of concentrations. An es-
timate of the concentrations of oil or a
hazardous substance in those areas of
potential exposure shall be developed.

(e) Potentially affected resources. (1)
Based upon the estimate of the areas of
potential exposure, and the estimate of
concentrations in those areas, the au-
thorized official shall identify natural
resources for which he may assert
trusteeship that are potentially af-
fected by the discharge or release. This
preliminary identification should be
used to direct further investigations,
but it is not intended to preclude con-
sideration of other resources later
found to be affected.

(2) A preliminary estimate, based on
information readily available from re-
source managers, of the services of the
resources identified as potentially af-
fected shall be made. This estimate
will be used in determining which re-
sources to consider if further assess-
ment efforts are justified.

Subpart C—Assessment Plan
Phase

§ 11.30 What does the authorized offi-
cial do if an assessment is war-
ranted?

(a) If the authorized official deter-
mines during the Preassessment Phase
that an assessment is warranted, the
authorized official must develop a plan
for the assessment of natural resource
damages.
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(b) Purpose. The purpose of the As-
sessment Plan is to ensure that the as-
sessment is performed in a planned and
systematic manner and that meth-
odologies selected from subpart D for a
type A assessment or from subpart E
for a type B assessment, including the
Injury Determination, Quantification,
and Damage Determination phases, can
be conducted at a reasonable cost, as
that phrase is used in this part.

(c) Assessment Plan phase costs. (1) The
following categories of reasonable and
necessary costs may be incurred in the
Assessment Plan phase of the damage
assessment:

(i) Methodology identification and
screening costs;

(ii) Potentially responsible party no-
tification costs;

(iii) Public participation costs;
(iv) Exposure confirmation analysis

costs;
(v) Preliminary estimate of damages

costs; and
(vi) Any other Assessment Plan costs

for activities authorized by §§ 11.30
through 11.38.

(2) The reasonable and necessary
costs for these categories shall be lim-
ited to those costs incurred or antici-
pated by the authorized official for,
and specifically allocable to, site spe-
cific efforts taken in the development
of an Assessment Plan for a resource
for which the agency or Indian tribe is
acting as trustee. Such costs shall be
supported by appropriate records and
documentation, and shall not reflect
regular activities performed by the
agency or tribe in management of the
natural resource. Activities under-
taken as part of the Assessment Plan
phase shall be taken in a manner that
is cost-effective, as that phrase is used
in this part.

[51 FR 27725, Aug. 1, 1986, as amended at 53
FR 5174, Feb. 22, 1988; 59 FR 14281, Mar. 25,
1994; 61 FR 20609, May 7, 1996]

§ 11.31 What does the Assessment Plan
include?

(a) General content and level of detail.
(1) The Assessment Plan must identify
and document the use of all of the type
A and/or type B procedures that will be
performed.

(2) The Assessment Plan shall be of
sufficient detail to serve as a means of

evaluating whether the approach used
for assessing the damage is likely to be
cost-effective and meets the definition
of reasonable cost, as those terms are
used in this part. The Assessment Plan
shall include descriptions of the natu-
ral resources and the geographical
areas involved. The Assessment Plan
shall also include a statement of the
authority for asserting trusteeship, or
co-trusteeship, for those natural re-
sources considered within the Assess-
ment Plan. The authorized official’s
statement of the authority for assert-
ing trusteeship shall not have the force
and effect of a rebuttable presumption
under § 11.91(c) of this part. In addition,
for type B assessments, the Assessment
Plan shall include the sampling loca-
tions within those geographical areas,
sample and survey design, numbers and
types of samples to be collected, analy-
ses to be performed, preliminary deter-
mination of the recovery period, and
other such information required to per-
form the selected methodologies.

(3) The Assessment Plan shall con-
tain information sufficient to dem-
onstrate that the damage assessment
has been coordinated to the extent pos-
sible with any remedial investigation
feasibility study or other investigation
performed pursuant to the NCP.

(4) The Assessment Plan shall con-
tain procedures and schedules for shar-
ing data, split samples, and results of
analyses, when requested, with any
identified potentially responsible par-
ties and other natural resource trust-
ees.

(b) Identification of types of assessment
procedures. The Assessment Plan must
identify whether the authorized official
plans to use a type A procedure, type B
procedures, or a combination. Sections
11.34 through 11.36 contain standards
for deciding which types of procedures
to use. The Assessment Plan must in-
clude a detailed discussion of how these
standards are met.

(c) Specific requirements for type B pro-
cedures. If the authorized official plans
to use type B procedures, the Assess-
ment Plan must also include the fol-
lowing:

(1) The results of the confirmation of
exposure performed under § 11.37;

(2) A Quality Assurance Plan that
satisfies the requirements listed in the
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NCP and applicable EPA guidance for
quality control and quality assurance
plans;

(3) The objectives, as required in
§ 11.64(a)(2) of this part, of any testing
and sampling for injury or pathway de-
termination; and

(4) The Restoration and Compensa-
tion Determination Plan developed in
accordance with the guidance in § 11.81
of this part. If existing data are not
sufficient to develop the Restoration
and Compensation Determination Plan
as part of the Assessment Plan, the
Restoration and Compensation Deter-
mination Plan may be developed later,
at any time before the completion of
the Injury Determination or Quan-
tification phases. If the Restoration
and Compensation Determination Plan
is published separately, the public re-
view and comment will be conducted
pursuant to § 11.81(d) of this part.

(d) Specific requirements for type A pro-
cedures. If the authorized official plans
to use a type A procedure, the Assess-
ment Plan must also contain the infor-
mation described in subpart D.

[51 FR 27725, Aug. 1, 1986, as amended at 52
FR 9095, Mar. 20, 1987; 53 FR 5174, Feb. 22,
1988; 59 FR 14281, Mar. 25, 1994; 61 FR 20609,
May 7, 1996]

§ 11.32 How does the authorized offi-
cial develop the Assessment Plan?

(a) Pre-development requirements. The
authorized official shall fulfill the fol-
lowing requirements before developing
an Assessment Plan.

(1) Coordination. (i) If the authorized
official’s responsibility is shared with
other natural resource trustees as a re-
sult of coexisting or contiguous natu-
ral resources or concurrent jurisdic-
tion, the authorized official shall en-
sure that all other known affected nat-
ural resource trustees are notified that
an Assessment Plan is being developed.
This notification shall include the re-
sults of the Preassessment Screen De-
termination.

(ii) Authorized officials from dif-
ferent agencies or Indian tribes are en-
couraged to cooperate and coordinate
any assessments that involve coexist-
ing or contiguous natural resources or
concurrent jurisdiction. They may ar-
range to divide responsibility for im-
plementing the assessment in any man-

ner that is agreed to by all of the af-
fected natural resource trustees with
the following conditions:

(A) A lead authorized official shall be
designated to administer the assess-
ment. The lead authorized official shall
act as coordinator and contact regard-
ing all aspects of the assessment and
shall act as final arbitrator of disputes
if consensus among the authorized offi-
cials cannot be reached regarding the
development, implementation, or any
other aspect of the Assessment Plan.
The lead authorized official shall be
designated by mutual agreement of all
the natural resource trustees. If con-
sensus cannot be reached as to the des-
ignation of the lead authorized official,
the lead authorized official shall be
designated in accordance with para-
graphs (a)(1)(ii) (B), (C), or (D) of this
section:

(B) When the natural resources being
assessed are located on lands or waters
subject to the administrative jurisdic-
tion of a Federal agency, a designated
official of the Federal agency shall act
as the lead authorized official.

(C) When the natural resources being
assessed, pursuant to section 126(d) of
CERCLA, are located on lands or wa-
ters of an Indian tribe, an official des-
ignated by the Indian tribe shall act as
the lead authorized official.

(D) For all other natural resources
for which the State may assert trustee-
ship, a designated official of the State
agency shall act as the lead authorized
official.

(iii) If there is a reasonable basis for
dividing the assessment, the natural
resource trustee may act independ-
ently and pursue separate assessments,
actions, or claims so long as the claims
do not overlap. In these instances, the
natural resource trustees shall coordi-
nate their efforts, particularly those
concerning the sharing of data and the
development of the Assessment Plans.

(2) Identification and involvement of
the potentially responsible party. (i) If
the lead agency under the NCP for re-
sponse actions at the site has not iden-
tified potentially responsible parties,
the authorized official shall make rea-
sonable efforts to identify any poten-
tially responsible parties.

(ii) In the event the number of poten-
tially responsible parties is large or if
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some of the potentially responsible
parties cannot be located, the author-
ized official may proceed against any
one or more of the parties identified.
The authorized official should use rea-
sonable efforts to proceed against most
known potentially responsible parties
or at least against all those potentially
responsible parties responsible for sig-
nificant portions of the potential in-
jury.

(iii)(A) The authorized official shall
send a Notice of Intent to Perform an
Assessment to all identified poten-
tially responsible parties. The Notice
shall invite the participation of the po-
tentially responsible party, or, if sev-
eral parties are involved and if agreed
to by the lead authorized official, a
representative or representatives des-
ignated by the parties, in the develop-
ment of the type and scope of the as-
sessment and in the performance of the
assessment. The Notice shall briefly
describe, to the extent known, the site,
vessel, or facility involved, the dis-
charge of oil or release of hazardous
substance of concern to the authorized
official, and the resources potentially
at risk. The Notice shall also contain a
statement of authority for asserting
trusteeship, or co-trusteeship, over
those natural resources identified as
potentially at risk.

(B) The authorized official shall
allow at least 30 calendar days, with
reasonable extensions granted as ap-
propriate, for the potentially respon-
sible party or parties notified to re-
spond to the Notice before proceeding
with the development of the Assess-
ment Plan or any other assessment ac-
tions.

(b) Plan approval. The authorized offi-
cial shall have final approval as to the
appropriate methodologies to include
in the Assessment Plan and any modi-
fications to the Assessment Plan.

(c) Public involvement in the Assess-
ment Plan. (1) The authorized official
must make the Assessment Plan avail-
able for review by any identified poten-
tially responsible parties, other natu-
ral resource trustees, other affected
Federal or State agencies or Indian
tribes, and any other interested mem-
ber of the public for a period of at least
30 calendar days, with reasonable ex-
tensions granted as appropriate. The

authorized official may not perform
any type B procedures described in the
Assessment Plan until after this review
period.

(2) Any comments concerning the As-
sessment Plan received from identified
potentially responsible parties, other
natural resource trustees, other af-
fected Federal or State agencies or In-
dian tribes, and any other interested
members of the public, together with
responses to those comments, shall be
included as part of the Report of As-
sessment, described in § 11.90 of this
part.

(d) Plan implementation. At the option
of the authorized official and if agreed
to by any potentially responsible
party, or parties acting jointly, the po-
tentially responsible party or any
other party under the direction, guid-
ance, and monitoring of the authorized
official may implement all or any part
of the Assessment Plan finally ap-
proved by the authorized official. Any
decision by the authorized official to
allow or not allow implementation by
the potentially responsible party shall
be documented in the Assessment Plan.

(e) Plan modification. (1) The Assess-
ment Plan may be modified at any
stage of the assessment as new infor-
mation becomes available.

(2)(i) Any modification to the Assess-
ment Plan that in the judgment of the
authorized official is significant shall
be made available for review by any
identified potentially responsible
party, any other affected natural re-
source trustees, other affected Federal
or State agencies or Indian tribes, and
any other interested members of the
public for a period of at least 30 cal-
endar days, with reasonable extensions
granted as appropriate, before tasks
called for in the modified plan are
begun.

(ii) Any modification to the Assess-
ment Plan that in the judgment of the
authorized official is not significant
shall be made available for review by
any identified potentially responsible
party, any other affected natural re-
source trustees, other affected Federal
or State agencies or Indian tribes, and
any other interested members of the
public, but the implementation of such
modification need not be delayed as a
result of such review.
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(f) Plan review. (1) After the Injury
Determination phase is completed and
before the Quantification phase is
begun, the authorized official shall re-
view the decisions incorporated in the
Assessment Plan.

(2) The purpose of this review is to
ensure that the selection of methodolo-
gies for the Quantification and Damage
Determination phases is consistent
with the results of the Injury Deter-
mination phase, and that the use of
such methodologies remains consistent
with the requirements of reasonable
cost, as that term is used in this part.

(3) Paragraphs (f)(1) and (f)(2) of this
section do not apply to the use of a
type A procedure.

[51 FR 27725, Aug. 1, 1986, as amended at 53
FR 5174, Feb. 22, 1988; 59 FR 14282, Mar. 25,
1994; 61 FR 20609, May 7, 1996]

§ 11.33 What types of assessment pro-
cedures are available?

There are two types of assessment
procedures:

(a) Type A procedures are simplified
procedures that require minimal field
observation. Subpart D describes the
type A procedures. There are two type
A procedures: a procedure for coastal
or marine environments, which incor-
porates the Natural Resource Damage
Assessment Model for Coastal and Ma-
rine Environments, Version 2.4
(NRDAM/CME); and a procedure for
Great Lakes environments, which in-
corporates the Natural Resource Dam-
age Assessment Model for Great Lakes
Environments, Version 1.4 (NRDAM/
GLE).

(b) Type B procedures require more
extensive field observation than the
type A procedures. Subpart E describes
the type B procedures.

[61 FR 20610, May 7, 1996]

§ 11.34 When may the authorized offi-
cial use a type A procedure?

The authorized official may use a
type A procedure only if:

(a) The released substance entered an
area covered by the NRDAM/CME or
NRDAM/GLE. Section 3.4, Volume III
of the NRDAM/CME technical docu-
ment (incorporated by reference, see
§ 11.18) identifies the areas that the
NRDAM/CME covers. Section 6.2, Vol-
ume III of the NRDAM/GLE technical

document (incorporated by reference,
see § 11.18) describes the areas that the
NRDAM/GLE covers;

(b) The NRDAM/CME or NRDAM/GLE
cover the released substance. Table 7.1,
Volume I of the NRDAM/CME technical
document lists the substances that the
NRDAM/CME covers. Table 7.1, Volume
I of the NRDAM/GLE technical docu-
ment lists the substances that the
NRDAM/GLE covers;

(c) The released substance entered
water at or near the surface;

(d) At the time of the release, winds
did not vary spatially over the area af-
fected by the release in a way that
would significantly affect the level or
extent of injuries;

(e) The authorized official is not
aware of any reliable evidence that, for
species that are likely to represent a
significant portion of the claim, the
species biomass is significantly lower
than the species biomass assigned by
the NRDAM/CME or the NRDAM/GLE
Tables IV.2.1 through IV.2.115 and
IV.5.1 through IV.5.77, Volume III of
the NRDAM/CME technical document
list the species biomasses in the
NRDAM/CME. Tables III.3.17 through
III.3.27 and III.3.40 through III.3.50, Vol-
ume III of the NRDAM/GLE technical
document list the species biomasses in
the NRDAM/GLE ; and

(f) Subsurface currents either: are
not expected to significantly affect the
level or extent of injuries; or are rea-
sonably uniform with depth over the
water column in the area affected by
the release.

[61 FR 20610, May 7, 1996]

§ 11.35 How does the authorized offi-
cial decide whether to use type A or
type B procedures?

(a) If the authorized official deter-
mines under § 11.34 that a type A proce-
dure is available, the authorized offi-
cial must then decide whether to use
that procedure or use type B proce-
dures. The authorized official must
make this decision by weighing the dif-
ficulty of collecting site-specific data
against the suitability of the averaged
data and simplifying assumptions in
the type A procedure for the release
being assessed. The authorized official
may use type B procedures if they can
be performed at a reasonable cost and
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if the increase in accuracy provided by
those procedures outweighs the in-
crease in assessment costs. Section 1,
Volume I of the NRDAM/CME technical
document (incorporated by reference,
see § 11.18) lists the simplifying assump-
tions made in the NRDAM/CME. Vol-
umes III through IV of the NRDAM/
CME technical document list the data
in the NRDAM/CME. Section 1, Volume
I of the NRDAM/GLE technical docu-
ment (incorporated by reference, see
§ 11.18) lists the simplifying assump-
tions made in the NRDAM/GLE. Vol-
ume III of the NRDAM/GLE technical
document lists the data in the NRDAM/
GLE.

(b) The authorized official must use
type B procedures rather than a type A
procedure whenever a potentially re-
sponsible party:

(1) Submits a written request for use
of type B procedures along with docu-
mentation of the reasons supporting
the request; and

(2) Advances all reasonable costs of
using type B procedures within a time
frame acceptable to the authorized of-
ficial.

(c) If there is no available type A pro-
cedure, the authorized official must use
type B procedures to calculate all dam-
ages.

(d) Except as provided in paragraph
(b) of this section, the authorized offi-
cial may change the type of procedure
used in light of comments received on
the Assessment Plan. [See § 11.32(e)(2)
to determine if the authorized official
must provide for additional public re-
view.] However, if the authorized offi-
cial decides to use type B procedures in
lieu of a type A procedure, and cannot
confirm exposure under § 11.37, the au-
thorized official may not then use a
type A procedure.

[61 FR 20610, May 7, 1996]

§ 11.36 May the authorized official use
both type A and type B procedures
for the same release?

(a) The authorized official may use
both a type A procedure and type B
procedures for the same release if:

(1) The type B procedures are cost-ef-
fective and can be performed at a rea-
sonable cost;

(2) There is no double recovery; and

(3) The type B procedures are used
only to determine damages for injuries
or compensable values that do not fall
into the categories addressed by the
type A procedure. [Sections 11.14(v) and
11.62 define ‘‘injury.’’ Section 11.83(c)(1)
defines ‘‘compensable value.’’]

(b) The type A procedures address the
following categories of injury and com-
pensable value:

(1) Direct mortality of species cov-
ered by the NRDAM/CME or NRDAM/
GLE resulting from short-term expo-
sure to the released substance. Volume
IV of the NRDAM/CME technical docu-
ment (incorporated by reference, see
§ 11.18) lists the species that the
NRDAM/CME covers. Section 3, Vol-
ume III of the NRDAM/GLE technical
document (incorporated by reference,
see § 11.18) lists the species that the
NRDAM/GLE covers;

(2) Direct loss of production of spe-
cies covered by the NRDAM/CME or
NRDAM/GLE resulting from short-
term exposure to the released sub-
stance;

(3) Indirect mortality of species cov-
ered by the NRDAM/CME or NRDAM/
GLE resulting from disruption of the
food web by direct mortality or direct
loss of production;

(4) Indirect loss of production of spe-
cies covered by the NRDAM/CME or
NRDAM/GLE resulting from disruption
of the food web by direct mortality or
direct loss of production;

(5) Lost assimilative capacity of
water column and sediments;

(6) Lost economic rent for lost com-
mercial harvests resulting from any
closures specified by the authorized of-
ficial and/or from population losses;

(7) Lost recreational harvests result-
ing from any closures specified by the
authorized official and/or from popu-
lation losses;

(8) For the type A procedure for
coastal and marine environments, lost
wildlife viewing, resulting from popu-
lation losses, by residents of the States
bordering the provinces in which the
population losses occurred. [A province
is one of the geographic areas delin-
eated in Table 6.1, Volume I of the
NRDAM/CME technical document.] For
the type A procedure for Great Lakes
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environments, lost wildlife viewing, re-
sulting from population losses, by resi-
dents of local areas bordering the prov-
inces in which the population losses oc-
curred. [A province is one of the geo-
graphic areas delineated in Table 8.1,
Volume I of the NRDAM/GLE technical
document.];

(9) Lost beach visitation due to clo-
sure; and

(10) For the type A procedure for
Great Lakes environments, lost boat-
ing due to closure.

(c) If the authorized official uses both
type A and type B procedures, he or she
must explain in the Assessment Plan
how he or she intends to prevent dou-
ble recovery.

(d) When the authorized official uses
type B procedures for injuries not ad-
dressed in a type A procedure, he or she
must follow all of subpart E (which
contains standards for determining and
quantifying injury as well as determin-
ing damages), § 11.31(c) (which address-
es content of the Assessment Plan),
and § 11.37 (which addresses confirma-
tion of exposure). When the authorized
official uses type B procedures for com-
pensable values that are not included
in a type A procedure but that result
from injuries that are addressed in the
type A procedure, he or she need not
follow all of subpart E, § 11.31(c), and
§ 11.37. Instead, the authorized official
may rely on the injury predictions of
the type A procedure and simply use
the valuation methodologies author-
ized by § 11.83(c) to calculate compen-
sable value. When using valuation
methodologies, the authorized official
must comply with § 11.84.

[61 FR 20610, May 7, 1996]

§ 11.37 Must the authorized official
confirm exposure before imple-
menting the Assessment Plan?

(a) Before including any type B meth-
odologies in the Assessment Plan, the
authorized official must confirm that
at least one of the natural resources
identified as potentially injured in the
preassessment screen has in fact been
exposed to the released substance.

(b) Procedures. (1) Whenever possible,
exposure shall be confirmed by using
existing data, such as those collected
for response actions by the OSC, or

other available studies or surveys of
the assessment area.

(2) Where sampling has been done be-
fore the completion of the
preassessment screen, chemical analy-
ses of such samples may be performed
to confirm that exposure has occurred.
Such analyses shall be limited to the
number and type required for confirma-
tion of exposure.

(3) Where existing data are unavail-
able or insufficient to confirm expo-
sure, one or more of the analytical
methodologies provided in the Injury
Determination phase may be used. The
collection and analysis of new data
shall be limited to that necessary to
confirm exposure and shall not include
testing for baseline levels or for injury,
as those phrases are used in this part.

[51 FR 27725, Aug. 1, 1986. Redesignated and
amended at 61 FR 20610, 20611, May 7, 1996]

§ 11.38 Assessment Plan—preliminary
estimate of damages.

(a) Requirement. When performing a
type B assessment pursuant to the re-
quirements of subpart E of this part,
the authorized official shall develop a
preliminary estimate of: the antici-
pated costs of restoration, rehabilita-
tion, replacement, and/or acquisition of
equivalent resources for the injured
natural resources; and the compensable
value, as defined in § 11.83(c) of this
part, of the injured natural resources,
if the authorized official intends to in-
clude compensable value in the damage
claim. This preliminary estimate is re-
ferred to as the preliminary estimate
of damages. The authorized official
shall use the guidance provided in this
section, to the extent possible, to de-
velop the preliminary estimate of dam-
ages.

(b) Purpose. The purpose of the pre-
liminary estimate of damages is for
reference in the scoping of the Assess-
ment Plan to ensure that the choice of
the scientific, cost estimating, and
valuation methodologies expected to be
used in the damage assessment fulfills
the requirements of reasonable cost, as
that term is used in this part. The au-
thorized official will also use the pre-
liminary estimate of damages in the
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review of the Assessment Plan, as re-
quired in § 11.32(f) of this part, to en-
sure the requirements of reasonable
cost are still met.

(c) Steps. The preliminary estimate of
damages should include consideration
of the ability of the resources to re-
cover naturally and, if relevant, the
compensable value through the recov-
ery period with and without possible
alternative actions. The authorized of-
ficial shall consider the following fac-
tors, to the extent possible, in making
the preliminary estimate of damages:

(1) The preliminary estimate of costs
of restoration, rehabilitation, replace-
ment, and/or acquisition of equivalent
resources should include consideration
of a range of possible alternative ac-
tions that would accomplish the res-
toration, rehabilitation, replacement,
and/or acquisition of the equivalent of
the injured natural resources.

(i) The preliminary estimate of costs
should take into account the effects, or
anticipated effects, of any response ac-
tions.

(ii) The preliminary estimate of costs
should represent the expected present
value of anticipated costs, expressed in
constant dollars, and should include di-
rect and indirect costs, and include the
timing of those costs. The provisions
detailed in §§ 11.80–11.84 of this part are
the basis for the development of the es-
timate.

(iii) The discount rate to be used in
developing the preliminary estimate of
costs shall be that determined in ac-
cordance with the guidance in § 11.84(e)
of this part.

(2) The preliminary estimate of com-
pensable value should be consistent
with the range of possible alternatives
for restoration, rehabilitation, replace-
ment, and/or acquisition of equivalent
resources being considered.

(i) The preliminary estimate of com-
pensable value should represent the ex-
pected present value of the anticipated
compensable value, expressed in con-
stant dollars, accrued through the pe-
riod for the restoration, rehabilitation,
replacement, and/or acquisition of
equivalent resources to baseline condi-
tions, i.e., between the occurrence of
the discharge or release and the com-
pletion of the restoration, rehabilita-
tion, replacement, and/or acquisition of

the equivalent of the injured resources
and their services. The estimate should
use the same base year as the prelimi-
nary estimate of costs of restoration,
rehabilitation, replacement, and/or ac-
quisition of equivalent resources. The
provisions detailed in §§ 11.80–11.84 of
this part are the basis for the develop-
ment of this estimate.

(ii) The preliminary estimate of com-
pensable value should take into ac-
count the effects, or anticipated ef-
fects, of any response actions.

(iii) The discount rate to be used in
developing the preliminary estimate of
compensable value shall be that deter-
mined in accordance with the guidance
in § 11.84(e) of this part.

(d) Content and timing. (1) In making
the preliminary estimate of damages,
the authorized official should rely upon
existing data and studies. The author-
ized official should not undertake sig-
nificant new data collection or perform
significant modeling efforts at this
stage of the assessment planning
phase.

(2) Where possible, the authorized of-
ficial should make the preliminary es-
timate of damages before the comple-
tion of the Assessment Plan as pro-
vided for in § 11.31 of this part. If there
is not sufficient existing data to make
the preliminary estimate of damages
at the same time as the assessment
planning phase, this analysis may be
completed later, at the end of the In-
jury Determination phase of the assess-
ment, at the time of the Assessment
Plan review.

(3) The authorized official is not re-
quired to disclose the preliminary esti-
mate before the conclusion of the as-
sessment. At the conclusion of the as-
sessment, the preliminary estimate of
damages, along with its assumptions
and methodology, shall be included in
the Report of the Assessment as pro-
vided for in § 11.91 of this part.

(e) Review. The authorized official
shall review, and revise as appropriate,
the preliminary estimate of damages
at the end of the Injury Determination
and Quantification phases. If there is
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any significant modification of the pre-
liminary estimate of damages, the au-
thorized official shall document it in
the Report of the Assessment.

[59 FR 14282, Mar. 25, 1994. Redesignated at 61
FR 20610, May 7, 1996]

Subpart D—Type A Procedures

§ 11.40 What are type A procedures?

(a) A type A procedure is a standard-
ized methodology for performing Injury
Determination, Quantification, and
Damage Determination that requires
minimal field observation. There are
two type A procedures: the type A pro-
cedure for coastal and marine environ-
ments; and the type A procedure for
Great Lakes environments. The type A
procedure for coastal and marine envi-
ronments incorporates a computer
model called the Natural Resource
Damage Assessment Model for Coastal
and Marine Environments Version 2.4
(NRDAM/CME). The NRDAM/CME
technical document (incorporated by
reference, see § 11.18) includes and ex-
plains the NRDAM/CME. The type A
procedure for Great Lakes environ-
ments incorporates a computer model
called the Natural Resource Damage
Assessment Model for Great Lakes En-
vironments Version 1.4 (NRDAM/GLE).
The NRDAM/GLE technical document
(incorporated by reference, see § 11.18)
includes and explains the NRDAM/
GLE. The authorized official must fol-
low §§ 11.41 through 11.44 when using
the type A procedures.

(b) The reasonable and necessary
costs incurred in conducting assess-
ments under this subpart shall be lim-
ited to those costs incurred or antici-
pated by the authorized official for,
and specifically allocable to, incident-
specific efforts taken in the assessment
of damages for natural resources for
which the agency or Indian tribe is act-
ing as trustee. Such costs shall be sup-
ported by appropriate records and doc-
umentation, and shall not reflect regu-
lar activities performed by the agency
or the Indian tribe in management of
the natural resource. Activities under-
taken as part of the damage assess-
ment shall be taken in a manner that

is cost-effective, as that phrase is used
in this part.

[52 FR 9096, Mar. 20, 1987, as amended at 53
FR 5175, Feb. 22, 1988; 61 FR 20611, May 7,
1996]

§ 11.41 What data must the authorized
official supply?

(a) The NRDAM/CME and the
NRDAM/GLE require several data in-
puts to operate. The authorized official
must develop the following data inputs:

(1) The identity of the released sub-
stance;

(2) The mass or volume of the identi-
fied substance that was released;

(3) The duration of the release;
(4) The time of the release;
(5) The location of the release;
(6) The wind conditions;
(7) The extent of response actions;
(8) The extent of any closures;
(9) The implicit price deflator; and
(10) For the NRDAM/CME, the condi-

tion of the currents and tides.
(b) The authorized official must

change the data in the NRDAM/CME
and the NRDAM/GLE for the following
parameters if he or she is aware of
more accurate data:

(1) Air temperature;
(2) Water temperature at the surface;
(3) Total suspended sediment con-

centration;
(4) Mean settling velocity of sus-

pended solids; and
(5) Habitat type.
(c)(1) If the release occurred in Alas-

ka and the authorized official is not
aware of any reliable evidence that ice
was absent from the site of the release,
then he or she must turn on the ice
modeling function. Otherwise, the au-
thorized official must leave the ice
modeling function off.

(2) If the release occurred in the
Great Lakes and the authorized official
is aware of reliable evidence that ice
was absent from the site of the release,
then he or she must turn off the ice
modeling function.

(d) The authorized official must de-
velop the data inputs and modifica-
tions and include them in the Assess-
ment Plan in the format specified in
Appendix II (for the NRDAM/CME) or
Appendix III (for the NRDAM/GLE).

[61 FR 20611, May 7, 1996]
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§ 11.42 How does the authorized offi-
cial apply the NRDAM/CME or
NRDAM/GLE?

(a) The authorized official must per-
form a preliminary application of the
NRDAM/CME or NRDAM/GLE with the
data inputs and modifications devel-
oped under § 11.41. Volume II of the
NRDAM/CME technical document (in-
corporated by reference, see § 11.18) de-
scribes how to apply the NRDAM/CME.
Volume II of the NRDAM/GLE tech-
nical document (incorporated by ref-
erence, see § 11.18) describes how to
apply the NRDAM/GLE. For cases in-
volving releases of two or more sub-
stances or a release of a mixture of
substances, the authorized official may
only apply the NRDAM/CME or
NRDAM/GLE once using only one of
the substances.

(b) If the preliminary application of
the NRDAM/CME or NRDAM/GLE indi-
cates damages in excess of $100,000,
then the authorized official must de-
cide whether to:

(1) Limit the portion of his or her
claim calculated with the type A pro-
cedure to $100,000; or

(2) Compute all damages using type B
procedures.

[61 FR 20611, May 7, 1996]

§ 11.43 Can interested parties review
the results of the preliminary appli-
cation?

After completing the preliminary ap-
plication of the NRDAM/CME or
NRDAM/GLE, if the authorized official
decides to continue with the type A
procedure, he or she must issue an As-
sessment Plan for public comment as
described in § 11.32. The Assessment
Plan must include the information de-
scribed in § 11.31, the data inputs and
modifications developed under § 11.41,
and a summary of the results of the
preliminary application. The Assess-
ment Plan must also identify a contact
from whom a complete copy of the
printout of the preliminary application
can be obtained.

[61 FR 20612, May 7, 1996]

§ 11.44 What does the authorized offi-
cial do after the close of the com-
ment period?

(a) The authorized official must care-
fully review all comments received on
the Assessment Plan, provide sub-
stantive responses to all comments,
and modify the Plan as appropriate.
[See § 11.32(e)(2) to determine if the au-
thorized official must provide for addi-
tional public review.]

(b) If, after reviewing the public com-
ments, the authorized official decides
to continue with the type A procedure,
he or she must then perform a final ap-
plication of the NRDAM/CME or
NRDAM/GLE, using final data inputs
and modifications based on § 11.41 and
any reliable information received dur-
ing the public review and comment pe-
riod.

(c) After completing the final appli-
cation of the NRDAM/CME or NRDAM/
GLE, the authorized official must pre-
pare a Report of Assessment. The Re-
port of Assessment must include the
printed output from the final applica-
tion as well as the Preassessment
Screen Determination and the Assess-
ment Plan.

(d) If the authorized official is aware
of reliable evidence that a private
party has recovered damages for com-
mercial harvests lost as a result of the
release, the authorized official must
eliminate from the claim any damages
for such lost harvests that are included
in the lost economic rent calculated by
the NRDAM/CME or NRDAM/GLE.

(e) If the authorized official is aware
of reliable evidence that the NRDAM/
CME or NRDAM/GLE application cov-
ers resources beyond his or her trustee
jurisdiction, the authorized official
must either:

(1) Have the other authorized offi-
cial(s) who do have trustee jurisdiction
over those resources join in the type A
assessment; or

(2) Eliminate any damages for those
resources from the claim for damages.

(f) If the final application of the
NRDAM/CME or NRDAM/GLE, ad-
justed as needed under paragraphs (d)
and (e), calculates damages in excess of
$100,000, then the authorized official
must limit the portion of his or her
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claim calculated with the type A pro-
cedure to $100,000.

(g) After preparing the Report of As-
sessment, the authorized official must
follow the steps described in subpart F.

[61 FR 20612, May 7, 1996]

Subpart E—Type B Procedures
§ 11.60 Type B assessments—general.

(a) Purpose. The purpose of the type B
assessment is to provide alternative
methodologies for conducting natural
resource damage assessments in indi-
vidual cases.

(b) Steps in the type B assessment. The
type B assessment consists of three
phases: § 11.61—Injury Determination;
§ 11.70—Quantification; and § 11.80—
Damage Determination, of this part.

(c) Completion of type B assessment.
After completion of the type B assess-
ment, a Report of Assessment, as de-
scribed in § 11.90 of this part, shall be
prepared. The Report of Assessment
shall include the determinations made
in each phase.

(d) Type B assessment costs. (1) The
following categories of reasonable and
necessary costs may be incurred in the
assessment phase of the damage assess-
ment:

(i) Sampling, testing, and evaluation
costs for injury and pathway deter-
mination;

(ii) Quantification costs (including
baseline service determination and re-
source recoverability analysis);

(iii) Restoration and Compensation
Determination Plan development costs
including:

(A) Development of alternatives;
(B) Evaluation of alternatives;
(C) Potentially responsible party,

agency, and public reviews;
(D) Other such costs for activities au-

thorized by § 11.81 of this part;
(iv) Cost estimating and valuation

methodology calculation costs; and
(v) Any other assessment costs au-

thorized by §§ 11.60–11.84 of this part.
(2) The reasonable and necessary

costs for these categories shall be lim-
ited to those costs incurred or antici-
pated by the authorized official for,
and specifically allocable to, site-spe-
cific efforts taken in the assessment of
damages for a natural resource for
which the agency or Indian tribe is act-

ing as trustee. Such costs shall be sup-
ported by appropriate records and doc-
umentation, and shall not reflect regu-
lar activities performed by the agency
or the Indian tribe in management of
the natural resource. Activities under-
taken as part of the damage assess-
ment phase shall be taken in a manner
that is cost-effective, as that phrase is
used in this part.

[51 FR 27725, Aug. 1, 1986, as amended at 53
FR 5175, Feb. 22, 1988; 59 FR 14283, Mar. 25,
1994]

§ 11.61 Injury determination phase—
general.

(a) Requirement. (1) The authorized of-
ficial shall, in accordance with the pro-
cedures provided in the Injury Deter-
mination phase of this part, determine:
whether an injury to one or more of
the natural resources has occurred; and
that the injury resulted from the dis-
charge of oil or release of a hazardous
substance based upon the exposure
pathway and the nature of the injury.

(2) The Injury Determination phase
consists of § 11.61—general; § 11.62—in-
jury definition; § 11.63—pathway deter-
mination; and § 11.64—testing and sam-
pling methods, of this part.

(b) Purpose. The purpose of the Injury
Determination phase is to ensure that
only assessments involving well docu-
mented injuries resulting from the dis-
charge of oil or release of a hazardous
substance proceed through the type B
assessment.

(c) Injury Determination phase steps.
(1) The authorized official shall deter-
mine whether the potentially injured
resource constitutes a surface water,
ground water, air, geologic, or biologi-
cal resource as defined in § 11.14 of this
part. The authorized official shall then
proceed in accordance with the guid-
ance provided in the injury definition
section, § 11.62 of this part, to deter-
mine if the resource is injured.

(2) The authorized official shall fol-
low the guidance provided in the test-
ing and sampling methods section,
§ 11.64 of this part, in selecting the
methodology for determining injury.
The authorized official shall select
from available testing and sampling
procedures one or more procedures that
meet the requirements of the selected
methodologies.
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(3) The authorized official shall fol-
low the guidance provided in the path-
way section, § 11.63 of this part, to de-
termine the route through which the
oil or hazardous substance is or was
transported from the source of the dis-
charge or release to the injured re-
source.

(4) If more than one resource, as de-
fined in § 11.14(z) of this part, has po-
tentially been injured, an injury deter-
mination for each resource shall be
made in accordance with the guidance
provided in each section of the Injury
Determination phase.

(d) Selection of methodologies. (1) One
of the methodologies provided in § 11.64
of this part for the potentially injured
resource, or one that meets the accept-
ance criteria provided for that re-
source, shall be used to establish in-
jury.

(2) Selection of the methodologies for
the Injury Determination phase shall
be based upon cost-effectiveness as
that phrase is used in this part.

(e) Completion of Injury Determination
phase. (1) Upon completion of the In-
jury Determination phase, the Assess-
ment Plan shall be reviewed in accord-
ance with the requirements of § 11.32(f)
of this part.

(2) When the authorized official has
determined that one or more of the
natural resources has been injured as a
result of the discharge or release, the
authorized official may proceed to the
Quantification and the Damage Deter-
mination phases.

(3) When the authorized official has
determined that an injury has not oc-
curred to at least one of the natural re-
sources or that an injury has occurred
but that the injury cannot be linked to
the discharge or release, the authorized
official shall not pursue further assess-
ment under this part.

§ 11.62 Injury determination phase—
injury definition.

(a) The authorized official shall de-
termine that an injury has occurred to
natural resources based upon the defi-
nitions provided in this section for sur-
face water, ground water, air, geologic,
and biological resources. The author-
ized official shall test for injury using
the methodologies and guidance pro-
vided in § 11.64 of this part. The test re-

sults of the methodologies must meet
the acceptance criteria provided in this
section to make a determination of in-
jury.

(b) Surface water resources. (1) An in-
jury to a surface water resource has re-
sulted from the discharge of oil or re-
lease of a hazardous substance if one or
more of the following changes in the
physical or chemical quality of the re-
source is measured:

(i) Concentrations and duration of
substances in excess of drinking water
standards as established by sections
1411–1416 of SDWA, or by other Federal
or State laws or regulations that estab-
lish such standards for drinking water,
in surface water that was potable be-
fore the discharge or release;

(ii) Concentrations and duration of
substances in excess of water quality
criteria established by section
1401(1)(D) of SDWA, or by other Federal
or State laws or regulations that estab-
lish such criteria for public water sup-
plies, in surface water that before the
discharge or release met the criteria
and is a committed use, as the phrase
is used in this part, as a public water
supply;

(iii) Concentrations and duration of
substances in excess of applicable
water quality criteria established by
section 304(a)(1) of the CWA, or by
other Federal or State laws or regula-
tions that establish such criteria, in
surface water that before the discharge
or release met the criteria and is a
committed use, as that phrase is used
in this part, as a habitat for aquatic
life, water supply, or recreation. The
most stringent criterion shall apply
when surface water is used for more
than one of these purposes;

(iv) Concentrations of substances on
bed, bank, or shoreline sediments suffi-
cient to cause the sediment to exhibit
characteristics identified under or list-
ed pursuant to section 3001 of the Solid
Waste Disposal Act, 42 U.S.C. 6921; or

(v) Concentrations and duration of
substances sufficient to have caused in-
jury as defined in paragraphs (c), (d),
(e), or (f) of this section to ground
water, air, geologic, or biological re-
sources, when exposed to surface water,
suspended sediments, or bed, bank, or
shoreline sediments.
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(2)(i) The acceptance criterion for in-
jury to the surface water resource is
the measurement of concentrations of
oil or a hazardous substance in two
samples from the resource. The sam-
ples must be one of the following types,
except as specified in paragraph (b)(3)
of this section:

(A) Two water samples from different
locations, separated by a straight-line
distance of not less than 100 feet; or

(B) Two bed, bank, or shoreline sedi-
ment samples from different locations
separated by a straight-line distance of
not less than 100 feet; or

(C) One water sample and one bed,
bank, or shoreline sediment sample; or

(D) Two water samples from the same
location collected at different times.

(ii) In those instances when injury is
determined and no oil or hazardous
substances are detected in samples
from the surface water resource, it
must be demonstrated that the sub-
stance causing injury occurs or has oc-
curred in the surface water resource as
a result of physical, chemical, or bio-
logical reactions initiated by the dis-
charge of oil or release of a hazardous
substance.

(3) If the maximum straight-line dis-
tance of the surface water resource is
less than 100 feet, then the samples re-
quired in paragraph (b)(2)(i) (A) and (B)
of this section should be separated by
one-half the maximum straight-line
distance of the surface water resource.

(c) Ground water resources. (1) An in-
jury to the ground water resource has
resulted from the discharge of oil or re-
lease of a hazardous substance if one or
more of the following changes in the
physical or chemical quality of the re-
source is measured:

(i) Concentrations of substances in
excess of drinking water standards, es-
tablished by sections 1411–1416 of the
SDWA, or by other Federal or State
laws or regulations that establish such
standards for drinking water, in ground
water that was potable before the dis-
charge or release;

(ii) Concentrations of substances in
excess of water quality criteria, estab-
lished by section 1401(1)(d) of the
SDWA, or by other Federal or State
laws or regulations that establish such
criteria for public water supplies, in
ground water that before the discharge

or release met the criteria and is a
committed use, as the phrase is used in
this part, as a public water supply;

(iii) Concentrations of substances in
excess of applicable water quality cri-
teria, established by section 304(a)(1) of
the CWA, or by other Federal or State
laws or regulations that establish such
criteria for domestic water supplies, in
ground water that before the discharge
or release met the criteria and is a
committed use as that phrase is used in
this part, as a domestic water supply;
or

(iv) Concentrations of substances suf-
ficient to have caused injury as defined
in paragraphs (b), (d), (e), or (f) of this
section to surface water, air, geologic,
or biological resources, when exposed
to ground water.

(2) The acceptance criterion for in-
jury to ground water resources is the
measurement of concentrations of oil
or hazardous substance in two ground
water samples. The water samples
must be from the same geohydrologic
unit and must be obtained from one of
the following pairs of sources, except
as specified in paragraph (c)(3) of this
section:

(i) Two properly constructed wells
separated by a straight-line distance of
not less than 100 feet; or

(ii) A properly constructed well and a
natural spring or seep separated by a
straight-line distance of not less than
100 feet; or

(iii) Two natural springs or seeps sep-
arated by a straight-line distance of
not less than 100 feet.

(3) If the maximum straight-line dis-
tance of the ground water resource is
less than 100 feet, the samples required
in paragraph (c)(2) of this section
should be separated by one-half of the
maximum straight-line distance of the
ground water resource.

(4) In those instances when injury is
determined and no oil or hazardous
substance is detected in samples from
the ground water resource, it must be
demonstrated that the substance caus-
ing injury occurs or has occurred in the
ground water resource as a result of
physical, chemical, or biological reac-
tions initiated by the discharge of oil
or release of hazardous substances.
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(d) Air resources. An injury to the air
resource has resulted from the dis-
charge of oil or release of a hazardous
substance if one or more of the follow-
ing changes in the physical or chemical
quality of the resource is measured:

(1) Concentrations of emissions in ex-
cess of standards for hazardous air pol-
lutants established by section 112 of
the Clean Air Act, 42 U.S.C. 7412, or by
other Federal or State air standards es-
tablished for the protection of public
welfare or natural resources; or

(2) Concentrations and duration of
emissions sufficient to have caused in-
jury as defined in paragraphs (b), (c),
(e), or (f) of this section to surface
water, ground water, geologic, or bio-
logical resources when exposed to the
emissions.

(e) Geologic resources. An injury to the
geologic resource has resulted from the
discharge of oil or release of a hazard-
ous substance if one or more of the fol-
lowing changes in the physical or
chemical quality of the resource is
measured:

(1) Concentrations of substances suf-
ficient for the materials in the geologic
resource to exhibit characteristics
identified under or listed pursuant to
section 3001 of the Solid Waste Disposal
Act, 42 U.S.C. 6921;

(2) Concentrations of substances suf-
ficient to raise the negative logarithm
of the hydrogen ion concentration of
the soil (pH) to above 8.5 (above 7.5 in
humid areas) or to reduce it below 4.0;

(3) Concentrations of substances suf-
ficient to yield a salt saturation value
greater than 2 millimhos per centi-
meter in the soil or a sodium adsorp-
tion ratio of more than 0.176;

(4) Concentrations of substances suf-
ficient to decrease the water holding
capacity such that plant, microbial, or
invertebrate populations are affected;

(5) Concentrations of substances suf-
ficient to impede soil microbial res-
piration to an extent that plant and
microbial growth have been inhibited;

(6) Concentrations in the soil of sub-
stances sufficient to inhibit carbon
mineralization resulting from a reduc-
tion in soil microbial populations;

(7) Concentrations of substances suf-
ficient to restrict the ability to access,
develop, or use mineral resources with-
in or beneath the geologic resource ex-

posed to the oil or hazardous sub-
stance;

(8) Concentrations of substances suf-
ficient to have caused injury to ground
water, as defined in paragraph (c) of
this section, from physical or chemical
changes in gases or water from the un-
saturated zone;

(9) Concentrations in the soil of sub-
stances sufficient to cause a toxic re-
sponse to soil invertebrates;

(10) Concentrations in the soil of sub-
stances sufficient to cause a phytotoxic
response such as retardation of plant
growth; or

(11) Concentrations of substances suf-
ficient to have caused injury as defined
in paragraphs (b), (c), (d), or (f), of this
section to surface water, ground water,
air, or biological resources when ex-
posed to the substances.

(f) Biological resources. (1) An injury
to a biological resource has resulted
from the discharge of oil or release of a
hazardous substance if concentration
of the substance is sufficient to:

(i) Cause the biological resource or
its offspring to have undergone at least
one of the following adverse changes in
viability: death, disease, behavioral ab-
normalities, cancer, genetic mutations,
physiological malfunctions (including
malfunctions in reproduction), or phys-
ical deformations; or

(ii) Exceed action or tolerance levels
established under section 402 of the
Food, Drug and Cosmetic Act, 21 U.S.C.
342, in edible portions of organisms; or

(iii) Exceed levels for which an appro-
priate State health agency has issued
directives to limit or ban consumption
of such organism.

(2) The method for determining in-
jury to a biological resource, as defined
in paragraph (f)(1)(i) of this section,
shall be chosen based upon the capabil-
ity of the method to demonstrate a
measurable biological response. An in-
jury can be demonstrated if the author-
ized official determines that the bio-
logical response under consideration
can satisfy all of the following accept-
ance criteria:

(i) The biological response is often
the result of exposure to oil or hazard-
ous substances. This criterion excludes
biological responses that are caused
predominately by other environmental
factors such as disturbance, nutrition,
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trauma, or weather. The biological re-
sponse must be a commonly docu-
mented response resulting from expo-
sure to oil or hazardous substances.

(ii) Exposure to oil or hazardous sub-
stances is known to cause this biologi-
cal response in free-ranging organisms.
This criterion identifies biological re-
sponses that have been documented to
occur in a natural ecosystem as a re-
sult of exposure to oil or hazardous
substances. The documentation must
include the correlation of the degree of
the biological response to the observed
exposure concentration of oil or haz-
ardous substances.

(iii) Exposure to oil or hazardous sub-
stances is known to cause this biologi-
cal response in controlled experiments.
This criterion provides a quantitative
confirmation of a biological response
occurring under environmentally real-
istic exposure levels that may be
linked to oil or hazardous substance
exposure that has been observed in a
natural ecosystem. Biological re-
sponses that have been documented
only in controlled experimental condi-
tions are insufficient to establish cor-
relation with exposure occurring in a
natural ecosystem.

(iv) The biological response measure-
ment is practical to perform and pro-
duces scientifically valid results. The
biological response measurement must
be sufficiently routine such that it is
practical to perform the biological re-
sponse measurement and to obtain sci-
entifically valid results. To meet this
criterion, the biological response meas-
urement must be adequately docu-
mented in scientific literature, must
produce reproducible and verifiable re-
sults, and must have well defined and
accepted statistical criteria for inter-
preting as well as rejecting results.

(3) Unless otherwise provided for in
this section, the injury determination
must be based upon the establishment
of a statistically significant difference
in the biological response between
samples from populations in the assess-
ment area and in the control area. The
determination as to what constitutes a
statistically significant difference
must be consistent with the quality as-
surance provisions of the Assessment
Plan. The selection of the control area

shall be consistent with the guidance
provided in § 11.72 of this part.

(4) The biological responses listed in
this paragraph have been evaluated and
found to satisfy the acceptance criteria
provided in paragraph (f)(2) of this sec-
tion. The authorized official may, when
appropriate, select from this list to de-
termine injury to fish and wildlife re-
sources or may designate another re-
sponse as the determiner of injury pro-
vided that the designated response can
satisfy the acceptance criteria pro-
vided in paragraph (f)(2) of this section.
The biological responses are listed by
the categories of injury for which they
may be applied.

(i) Category of injury—death. Five bio-
logical responses for determining when
death is a result of exposure to the dis-
charge of oil or release of a hazardous
substance have met the acceptance cri-
teria.

(A) Brain cholinesterase (ChE) enzyme
activity. Injury has occurred when brain
ChE activity in a sample from the pop-
ulation has been inhibited by at least
50 percent compared to the mean for
normal brain ChE activity of the wild-
life species. These enzymes are in the
nervous system of vertebrate orga-
nisms and the rate of ChE activity is
associated with the regulation of nerve
impulse transmission. This biological
response may be used to confirm injury
when anti-ChE substances, such as
organophosphorus and carbamate pes-
ticides, are suspected to have resulted
in death to bird and mammal species.

(B) Fish kill investigations. Injury has
occurred when a significant increase in
the frequency or numbers of dead or
dying fish can be measured in accord-
ance with the procedures for counting
dead or dying fish contained in Part II
(Fish-Kill Counting Guidelines) of
‘‘Monetary Values of Freshwater Fish
and Fish-Kill Counting Guidelines,’’
American Fisheries Society Special
Publication Number 13, 1982 (incor-
porated by reference, see § 11.18).

(C) Wildlife kill investigations. Injury
has occurred when a significant in-
crease in the frequency or number of
dead or dying birds or mammal species
can be measured in a population sam-
ple from the assessment area as com-
pared to a population sample from a
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control area. Wildlife kill investiga-
tions may be used when acute mortal-
ity has occurred to multiple wildlife
species, or when detectable quantities
of oil or hazardous substances have
adherred to, bound to, or otherwise
covered surface tissue, or had been in-
gested or inhaled by dead or dying bird
or mammal species.

(D) In situ bioassay. Injury has oc-
curred when a statistically significant
difference can be measured in the total
mortality and/or mortality rates be-
tween population samples exposed in
situ to a discharge of oil or a release of
hazardous substance and those in a
control site. In situ caged or confined
bioassay may be used to confirm injury
when oil or hazardous substances are
suspected to have caused death to fish
species.

(E) Laboratory toxicity testing. Injury
has occurred when a statistically sig-
nificant difference can be measured in
the total mortality and/or mortality
rates between population samples of
the test organisms placed in exposure
chambers containing concentrations of
oil or hazardous substances and those
in a control chamber. Published stand-
ardized laboratory fish toxicity testing
methodologies for acute flow-through,
acute static, partial-chronic (early life
stage), and chronic (life cycle) toxicity
tests may be used to confirm injury.
The oil or hazardous substance used in
the test must be the exact substance or
a substance that is reasonably com-
parable to that suspected to have
caused death to the natural population
of fish.

(ii) Category of injury—disease. One bi-
ological response for determining when
disease is a result of exposure to the
discharge of oil or release of a hazard-
ous substance has met the acceptance
criteria.

(A) Fin erosion. Injury has occurred
when a statistically significant dif-
ference can be measured in the fre-
quency of occurrence of fin erosion
(also referred to as fin rot) in a popu-
lation sample from the assessment area
as compared to a sample from the con-
trol area. Fin erosion shall be con-
firmed by appropriate histological pro-
cedures. Fin erosion may be used when
oil or hazardous substances are sus-
pected to have caused the disease.

(iii) Category of injury—behavioral ab-
normalities. Two biological responses
for determining when behavioral ab-
normalities are a result of the exposure
to the discharge of oil or release of a
hazardous substance have met the ac-
ceptance criteria.

(A) Clinical behavioral signs of toxicity.
Injury has occurred when a statis-
tically significant difference can be
measured in the frequency of occur-
rence of clinical behavioral signs of
toxicity in a population sample from
the assessment area as compared to a
sample from the control area. Clinical
behavioral signs of toxicity are char-
acteristic behavioral symptoms ex-
pressed by an organism in reponse to
exposure to an oil or hazardous sub-
stance. The clinical behavioral signs of
toxicity used shall be those that have
been documented in published lit-
erature.

(B) Avoidance. Injury has occurred
when a statistically significant dif-
ference can be measured in the fre-
quency of avoidance behavior in popu-
lation samples of fish placed in testing
chambers with equal access to water
containing oil or a hazardous substance
and the control water. The oil or haz-
ardous substance used in the test must
be the exact substance or a substance
that is reasonably comparable to that
suspected to have caused avoidance to
the natural populations of fish. This bi-
ological response may be used to con-
firm injury when oil or hazardous sub-
stances are suspected to have resulted
in avoidance behavior in fish species.

(iv) Category of injury—cancer. One bi-
ological response for determining when
cancer is a result of exposure to the
discharge of oil or release of a hazard-
ous substance has met the acceptance
criteria.

(A) Fish neoplasm. Injury has oc-
curred when a statistically significant
difference can be measured in the fre-
quency of occurrence of the fish neo-
plasia when comparing population sam-
ples from the assessment area and a
control area. Neoplasms are character-
ized by relatively autonomous growth
of abnormal cells that by proliferation
infiltrate, press upon, or invade
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healthy tissue thereby causing destruc-
tion of cells, interference with physio-
logical functions, or death of the orga-
nism. The following type of fish neopla-
sia may be used to determine injury:
liver neoplasia and skin neoplasia. The
neoplasms shall be confirmed by histo-
logical procedures and such confirma-
tion procedures may also include spe-
cial staining techniques for specific tis-
sue components, ultra-structural ex-
amination using electron microscopy
to identify cell origin, and to rule out
or confirm viral, protozoan, or other
causal agents. Fish neoplasm may be
used to determine injury when oil or
hazardous substances are suspected to
have been the causal agent.

(v) Category of injury—physiological
malfunctions. Five biological responses
for determining when physiological
malfunctions are a result of exposure
to the discharge of oil or release of a
hazardous substance have met the ac-
ceptance criteria.

(A) Eggshell thinning. Injury has oc-
curred when eggshell thicknesses for
samples for a population of a given spe-
cies at the assessment area are thinner
than those for samples from a popu-
lation at a control area, or are at least
15 percent thinner than eggshells col-
lected before 1946 from the same geo-
graphic area and stored in a museum.
This biological response is a measure
of avian eggshell thickness resulting
from the adult bird having assimilated
the oil or hazardous substance. This bi-
ological response may be used when the
organochlorine pesticide DDT or its
metabolites are suspected to have
caused such physiological malfunction
injury.

(B) Reduced avian reproduction. Injury
has occurred when a statistically sig-
nificant difference can be measured in
the mean number of young fledged per
active nest when comparing samples
from populations in the assessment
area and a control area. The fledging
success (the number of healthy young
leaving the nest) shall be used as the
measurement of injury. Factors that
may contribute to this measurement
include egg fertility, hatching success,
and survival of young. This biological
response may be used when oil or haz-
ardous substances are suspected to

have reduced the nesting success of
avian species.

(C) Cholinesterase (ChE) enzyme inhibi-
tion. Injury has occurred when brain
ChE activity in a sample from the pop-
ulation at the assessment area shows a
statistically significant inhibition
when compared to the mean activity
level in samples from populations in a
control area. These enzymes are in the
nervous systems of vertebrate orga-
nisms and the rate of ChE activity is
associated with the regulation of nerve
impulse transmission. This biological
response may be used as a demonstra-
tion of physiological malfunction in-
jury to birds, mammals, and reptiles
when anti-ChE substances, such as
organophosphorus and carbamate pes-
ticides, have been discharged or re-
leased.

(D) Delta-aminolevulinic acid
dehydratase (ALAD) inhibition. Injury
has occurred when the activity level of
whole blood ALAD in a sample from
the population of a given species at an
assessment area is significantly less
than mean values for a population at a
control area, and ALAD depression of
at least 50 percent can be measured.
The ALAD enzyme is associated with
the formation of hemoglobin in blood
and in chemical detoxification proc-
esses in the liver. This biological re-
sponse is a measure of the rate of
ALAD activity. This biological re-
sponse may be used to determine in-
jury to bird and mammal species that
have been exposed to lead.

(E) Reduced fish reproduction. Injury
has occurred when a statistically sig-
nificant difference in reproduction suc-
cess between the control organisms and
the test organisms can be measured
based on the use of published standard-
ized laboratory toxicity testing meth-
odologies. This biological response may
be used when the oil or hazardous sub-
stance is suspected to have caused a re-
duction in the reproductive success of
fish species. Laboratory partial-chron-
ic and laboratory chronic toxicity tests
may be used. The oil or hazardous sub-
stance used in the test must be the
exact substance or a substance that is
reasonably comparable to that sus-
pected to have caused reduced repro-
ductive success in the natural popu-
lation of fish.
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(vi) Category of injury—physical defor-
mation. Four biological responses for
determining when physical deforma-
tions are a result of exposure to the
discharge of oil or release of a hazard-
ous substance have met the injury ac-
ceptance criteria.

(A) Overt external malformations. In-
jury has occurred when a statistically
significant difference can be measured
in the frequency of overt external mal-
formation, such as small or missing
eyes, when comparing samples from
populations of wildlife species from the
assessment area and a control area.
This biological response may be used as
a demonstration of injury when such
physical deformations are observed in
wildlife species exposed to oil or haz-
ardous substances.

(B) Skeletal deformities. Injury has oc-
curred when a statistically signficant
difference can be measured in the fre-
quency of skeletal deformities, such as
defects in growth of bones, when com-
paring samples from populations of
wildlife species from the assessment
area and a control area. This biological
response may be used as a demonstra-
tion of injury when such physical de-
formations are observed in wildlife spe-
cies exposed to oil or hazardous sub-
stances.

(C) Internal whole organ and soft tissue
malformation. Injury has occurred when
a statistically signficant difference can
be measured in the frequency of mal-
formations to brain, heart, liver, kid-
ney, and other organs, as well as soft
tissues of the gastrointestinal tract
and vascular system, when comparing
samples from populations of wildlife
species in the assessment area and a
control area. This biological response
may be used as a demonstration of in-
jury when such physical deformations
are observed in wildlife species exposed
to oil or hazardous substances.

(D) Histopathological lesions. Injury
has occurred when a statistically
signficant difference can be measured
in the frequency of tissue or cellular le-
sions when comparing samples from
populations of wildlife species from the
assessment area and a control area.
This biological response may be used as
a demonstration of injury when such
physical deformations are observed in

wildlife species exposed to oil or haz-
ardous substances.

§ 11.63 Injury determination phase—
pathway determination.

(a) General. (1) To determine the ex-
posure pathways of the oil or hazard-
ous substance, the following shall be
considered:

(i) The chemical and physical charac-
teristics of the discharged oil or re-
leased hazardous substance when trans-
ported by natural processes or while
present in natural media;

(ii) The rate or mechanism of trans-
port by natural processes of the dis-
charged oil or released hazardous sub-
stance; and

(iii) Combinations of pathways that,
when viewed together, may transport
the discharged oil or released hazard-
ous substance to the resource.

(2) The pathway may be determined
by either demonstrating the presence
of the oil or hazardous substance in
sufficient concentrations in the path-
way resource or by using a model that
demonstrates that the conditions ex-
isted in the route and in the oil or haz-
ardous substance such that the route
served as the pathway.

(3) To the extent that the informa-
tion needed to make this determina-
tion is not available, tests shall be con-
ducted and necessary data shall be col-
lected to meet the requirements of this
section. Methods that may be used to
conduct these additional tests and col-
lect new information are described in
§ 11.64 of this part.

(b) Surface water pathway. (1) When
the surface water resource is suspected
as the pathway or a component of the
pathway, the authorized official shall
determine, using guidance provided in
this paragraph, whether the surface
water resource, either solely or in com-
bination with other media, served as
the exposure pathway for injury to the
resource.

(2)(i) Using available information and
such additional tests as necessary, it
should be determined whether the sur-
face water resource downstream or
downcurrent of the source of discharge
or release has been exposed to the oil
or hazardous substance.

(ii) When the source of discharge or
release is on an open water body, such
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as a marsh, pond, lake, reservoir, bay,
estuary, gulf,or sound, it should be de-
termined, using available information
and such additional tests as necessary,
whether the surface water resource in
the vicinity of the source of discharge
or release has been exposed to the oil
or hazardous substance.

(3)(i) If a surface water resource is or
likely has been exposed, the areal ex-
tent of the exposed surface water re-
source should be estimated, including
delineation of:

(A) Channels and reaches:
(B) Seasonal boundaries of open

water bodies; and
(C) Depth of exposed bed, bank, or

shoreline sediments.
(ii) As appropriate to the exposed re-

source, the following should be deter-
mined:

(A) Hydraulic parameters and
streamflow characteristics of channels
and reaches;

(B) Bed sediment and suspended sedi-
ment characteristics, including grain
size, grain mineralogy, and chemistry
of grain surfaces;

(C) Volume, inflow-outflow rates, de-
gree of stratification, bathymetry, and
bottom sediment characteristics of sur-
face water bodies;

(D) Suspended sediment concentra-
tions and loads and bed forms and loads
of streams and tidally affected waters;
and

(E) Tidal flux, current direction, and
current rate in coastal and marine wa-
ters.

(4)(i) Using available information and
data from additional tests as nec-
essary, the mobility of the oil or haz-
ardous substance in the exposed sur-
face water resource should be esti-
mated. This estimate should consider
such physical and chemical character-
istics of the oil or hazardous substance
as aqueous solubility, aqueous mis-
cibility, density, volatility, potential
for chemical degradation, chemical
precipitation, biological degradation,
biological uptake, and adsorption.

(ii) Previous studies of the character-
istics discussed in paragraph (b)(4)(i) of
this section should be relied upon if hy-
draulic, physical, and chemical condi-
tions in the exposed surface water re-
source are similar to experimental con-
ditions of the previous studies. In the

absence of this information, those field
and laboratory studies necessary to es-
timate the mobility of the oil or haz-
ardous substance in surface water flow
may be performed.

(5)(i) The rate of transport of the oil
or hazardous substance in surface
water should be estimated using avail-
able information and with consider-
ation of the hydraulic properties of the
exposed resource and the physical and
chemical characteristics of the oil or
hazardous substance.

(ii) Transport rates may be estimated
using:

(A) The results of previous time-of-
travel and dispersion studies made in
the exposed surface water resource be-
fore the discharge or release;

(B) The results of previous studies,
conducted with the same or similar
chemical substances to those dis-
charged or released under experimental
conditions similar to the hydraulic,
chemical, and biological conditions in
the exposed surface water resource;

(C) The results of field measurements
of time-of-travel and dispersion made
in the exposed or comparable surface
water resource, using natural or artifi-
cial substances with transport charac-
teristics that reasonably approximate
those of the oil or hazardous substance;
and

(D) The results of simulation studies
using the results of appropriate time-
of-travel and dispersion studies in the
exposed or comparable surface water
resource.

(c) Ground water pathway. (1) When
ground water resources are suspected
as the pathway or a component of the
pathway, the authorized official shall
determine, using guidance provided in
this paragraph, whether ground water
resources, either solely or in combina-
tion with other media, served as the
exposure pathway for injury to the re-
source.

(2) Using available information and
such additional tests as necessary, it
should be determined whether the un-
saturated zone, the ground water, or
the geologic materials beneath or
downgradient of the source of dis-
charge or release have been exposed to
the oil or hazardous substance.
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(3) If a ground water resource is or
likely has been exposed, available in-
formation and such additional tests
should be used as necessary to deter-
mine the characteristics of the unsatu-
rated zone, as well as any aquifers and
confining units containing the exposed
ground water, in the vicinity of the
source of discharge or release. The
characteristics of concern include:

(i) Local geographical extent of
aquifers and confining units;

(ii) Seasonal depth to saturated zone
beneath the site;

(iii) Direction of ground water flow in
aquifers;

(iv) Local variation in direction of
ground water flow resulting from sea-
sonal or pumpage effects;

(v) Elevation of top and bottom of aq-
uifer and confining units;

(vi) Lithology, mineralogy, and po-
rosity of rocks or sediments compris-
ing the unsaturated zone, aquifers, and
confining units;

(vii) Transmissivity and hydraulic
conductivity of aquifers and confining
units; and

(viii) Nature and amount of hydraulic
connection between ground water and
local surface water resources.

(4)(i) Using available information and
such additional tests as necessary, the
mobility of the oil or hazardous sub-
stance within the unsaturated zone and
in the exposed ground water resources
should be estimated. This estimate
should consider local recharge rates
and such physical and chemical charac-
teristics of the oil or hazardous sub-
stance as aqueous solubility, aqueous
miscibility, density, volatility, poten-
tial for chemical degradation, chemical
precipitation, biological degradation,
biological uptake, and adsorption onto
solid phases in the unsaturated zone,
aquifers, and confining units.

(ii) Previous studies of the character-
istics discussed in paragraph (c)(4)(i) of
this section should be relied upon if
geohydrologic, physical, and chemical
conditions in the exposed ground water
resource are similar to experimental
conditions of the previous studies. In
the absence of this information, field
and laboratory studies may be per-
formed as necessary to estimate the
mobility of the oil or hazardous sub-

stance within the unsaturated zone and
in ground water flows.

(5)(i) The rate of transport of the oil
or hazardous substance in ground water
should be estimated using available in-
formation and with consideration of
the site hydrology, geohydrologic prop-
erties of the exposed resource, and the
physical and chemical characteristics
of the oil or hazardous substance.

(ii) Transport rates may be estimated
using:

(A) Results of previous studies con-
ducted with the same or similar chemi-
cal substance, under experimental
geohydrological, physical, and chemi-
cal conditions similar to the ground
water resource exposed to the oil or
hazardous substance;

(B) Results of field measurements
that allow computation of arrival
times of the discharged or released sub-
stance at downgradient wells, so that
an empirical transport rate may be de-
rived; or

(C) Results of simulation studies, in-
cluding analog or numerical modeling
of the ground water system.

(d) Air pathway. (1) When air re-
sources are suspected as the pathway
or a component of the pathway, the au-
thorized official shall determine, using
guidance provided in this paragraph,
whether the air resources either solely
or in combination with other media,
served as the exposure pathway for in-
jury to the resource.

(2) Using available information, air
modeling, and additional field sam-
pling and analysis, it should be deter-
mined whether air resources have been
exposed to the discharge of oil or re-
lease of a hazardous substance.

(3)(i) If an air resource is or has like-
ly been exposed, available information
and such additional tests as necessary
should be used to estimate the areal
extent of exposure and the duration
and frequency of exposure of such areas
to emissions from the discharge of oil
or release of a hazardous substance.

(ii) The areal extent of exposure is
defined as the geographical surface
area or space where emissions from the
source of discharge or release are found
or otherwise determined to be present
for such duration and frequency as to
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potentially result in injury to re-
sources present within the area or
space.

(4) Previous studies of the character-
istics discussed in paragraph (d)(3)(i) of
this section should be relied upon if the
conditions in the exposed air resource
are similar to experimental conditions
of the previous studies. In the absence
of this information, air sampling and
analysis methods identified in § 11.64(d)
of this part, air modeling methods, or a
combination of these methods may be
used in identifying the air exposure
pathway and in estimating the areal
extent of exposure and duration and
frequency of exposure.

(5) For estimating the areal extent,
duration, and frequency of exposure
from the discharge or release, the fol-
lowing factors shall be considered as
may be appropriate for each emissions
event:

(i) The manner and nature in which
the discharge or release occurs, includ-
ing the duration of the emissions,
amount of the discharge or release, and
emergency or other time critical fac-
tors;

(ii) The configuration of the emitting
source, including sources such as
ponds, lagoons, pools, puddles, land and
water surface spills, and venting from
containers and vessels;

(iii) Physical and chemcial properties
of substances discharged or released,
including volatility, toxicity, solu-
bility, and physical state;

(iv) The deposition from the air and
re-emission to the air of gaseous and
particulate emissions that provide
periodic transport of the emissions;
and

(v) Air transport and dispersion fac-
tors, including wind speed and direc-
tion, and atmospheric stability and
temperature.

(e) Geologic pathway. (1) When geo-
logic resources are suspected as the
pathway or a component of the path-
way, the authorized official shall deter-
mine, using guidance provided in this
paragraph, whether geologic resources,
either solely or in combination with
other media, served as the exposure
pathway for injury to the resource.

(2)(i) Using available information and
the methods listed in § 11.64(e) of this
part, it should be determined whether

any element of the geologic resource
has been exposed to the oil or hazard-
ous substance. If a geologic resource is
or has likely been exposed, the areal
extent of the exposed geologic re-
source, including the lateral and verti-
cal extent of the dispersion, should be
estimated.

(ii) To determine whether the un-
saturated zone served as a pathway,
the guidance provided in paragraph (c)
of this section should be followed.

(f) Biological pathway. (1) When bio-
logical resources are suspected as the
pathway or a component of the path-
way, the authorized official shall deter-
mine, using the guidance provided in
this paragraph, whether biological re-
sources, either solely or in combina-
tion with other media, served as the
exposure pathway for injury to the re-
source.

(2) Biological pathways that resulted
from either direct or indirect exposure
to the oil or hazardous substance, or
from exposure to products of chemical
or biological reactions initiated by the
discharge or release shall be identified.
Direct exposure can result from direct
physical contact with the discharged
oil or released hazardous substance. In-
direct exposure can result from food
chain processes.

(3) If the oil or hazardous substance
adhered to, bound to, or otherwise cov-
ered surface tissue, or was ingested, or
inhaled but not assimilated, the area of
dispersion may be determined based
upon chemical analysis of the appro-
priate tissues or organs (such as leaves,
lungs, stomach, intestine, or their con-
tents) that were directly exposed to the
oil or hazardous substance.

(4) If the oil or hazardous substance
was assimilated, the areal dispersion
may be determined based upon one or
more of the following alternative pro-
cedures:

(i) If direct exposure to the biological
resource has occurred, chemical analy-
sis of the organisms that have been ex-
posed may be performed.

(ii) If indirect exposure to the bio-
logical resource has occurred, either
chemical analysis of free-ranging bio-
logical resources using one or more in-
dicator species as appropriate, or lab-
oratory analysis of one or more in situ
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placed indicator species as appropriate
may be performed.

(A) Indicator species, as used in this
section, means a species of organism
selected consistent with the following
factors to represent a trophic level of a
food chain:

(1) General availability of resident
organisms in the assessment area;

(2) Potential for exposure to the oil
or hazardous substance through inges-
tion, assimilation, or inhalation;

(3) Occurrence of the substance in a
chemical form that can be assimilated
by the organism;

(4) Capacity of the organism to as-
similate, bioconcentrate, bioaccumu-
late, and/or biomagnify the substance;

(5) Capacity of the organism to me-
tabolize the substance to a form that
cannot be detected through available
chemical analytical procedures; and

(6) Extent to which the organism is
representative of the food chain of con-
cern.

(B) Collection of the indicator species
should be limited to the number nec-
essary to define the areal dispersion
and to provide sufficient sample vol-
ume for chemical analysis.

(C) When in situ procedures are used,
indicator species that behave com-
parably to organisms existing under
free-ranging conditions shall be col-
lected. The indicator species used in
this procedure shall be obtained either
from a control area selected consistent
with provisions of § 11.72 of this part or
obtained from a suitable supply of
wild-strain organisms reared in a lab-
oratory setting. Appropriate chemical
analysis shall be performed on a rep-
resentative subsample of the indicator
species before in situ placement.

(iii) In situ placement procedures
shall be used where the collection of
samples would be inconsistent with the
provisions of § 11.17(b) of this part.

(5) Sampling sites and the number of
replicate samples to be collected at the
sampling sites shall be consistent with
the quality assurance provisions of the
Assessment Plan.

(6) Chemical analysis of biological re-
source samples collected for the pur-
pose of this section shall be conducted
in accordance with the quality assur-
ance provisions of the Assessment
Plan.

§ 11.64 Injury determination phase—
testing and sampling methods.

(a) General. (1) The guidance provided
in this section shall be followed for se-
lecting methodologies for the Injury
Determination phase.

(2) Before selecting methodologies,
the objectives to be achieved by testing
and sampling shall be defined. These
objectives shall be listed in the Assess-
ment Plan. In developing these objec-
tives, the availability of information
from response actions relating to the
discharge or release, the resource ex-
posed, the characteristics of the oil or
hazardous substance, potential phys-
ical, chemical, or biological reactions
initiated by the discharge or release,
the potential injury, the pathway of
exposure, and the potential for injury
resulting from that pathway should be
considered.

(3) When selecting testing and sam-
pling methods, only those methodolo-
gies shall be selected:

(i) For which performance under con-
ditions similar to those anticipated at
the assessment area has been dem-
onstrated;

(ii) That ensure testing and sampling
performance will be cost-effective;

(iii) That will produce data that were
previously unavailable and that are
needed to make the determinations;
and

(iv) That will provide data consistent
with the data requirements of the
Quantification phase.

(4) Specific factors that should be
considered when selecting testing and
sampling methodologies to meet the
requirements in paragraph (a)(3) of this
section include:

(i) Physical state of the discharged or
released substance;

(ii) The duration, frequency, season,
and time of the discharge or release;

(iii) The range of concentrations of
chemical compounds to be analyzed in
different media;

(iv) Detection limits, accuracy, preci-
sion, interferences, and time required
to perform alternative methods;

(v) Potential safety hazards to obtain
and test samples;

(vi) Costs of alternative methods; and
(vii) Specific guidance provided in

paragraphs (b), (c), (d), (e), and (f) of
this section.
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(b) Surface water resources. (1) Testing
and sampling for injury to surface
water resources shall be performed
using methodologies described in the
Assessment Plan.

(2) Chemical analyses performed to
meet the requirements of the Injury
Determination phase for surface water
resources shall be conducted in accord-
ance with methods that are generally
accepted or have been scientifically
verified and documented.

(3) The term ‘‘water sample’’ shall
denote a volume of water collected and
preserved to represent the bulk water
and any dissolved or suspended mate-
rials or microorganisms occurring in
the surface water resource.

(4) Sampling of water and sediments
from surface water resources shall be
conducted according to generally ac-
cepted methods.

(5) Measurement of the hydrologic
properties of the resource shall be con-
ducted according to generally accepted
methods.

(6)(i) Interpretation of surface-water
flow or estimation of transport of oil or
hazardous substance in surface water
through the use of models shall be
based on hydrologic literature and cur-
rent practice.

(ii) The applicability of models used
during the assessment should be dem-
onstrated, including citation or de-
scription of the following:

(A) Physical, chemical, and biologi-
cal processes simulated by the model;

(B) Mathematical or statistical
methods used in the model; and

(C) Model computer code (if any),
test cases proving the code works, and
any alteration of previously docu-
mented code made to adapt the model
to the assessment area.

(iii) The validity of models used dur-
ing the assessment should be estab-
lished, including a description of the
following:

(A) Hydraulic geometry,
physiographic features, and flow char-
acteristics of modeled reaches or areas;

(B) Sources of hydrological, chemi-
cal, biological, and meteorological data
used in the model;

(C) Lists or maps of data used to de-
scribe initial conditions;

(D) Time increments or time periods
modeled;

(E) Comparison of predicted fluxes of
water and solutes with measured
fluxes;

(F) Calibration-verification proce-
dures and results; and

(G) Types and results of sensitivity
analyses made.

(c) Ground water resources. (1) Testing
and sampling for injury to ground
water resources shall be performed
using methodologies described in the
Assessment Plan.

(2) Chemical analyses performed to
meet the requirements of the Injury
Determination phase for ground water
resources shall be conducted in accord-
ance with methods that are generally
accepted or have been scientifically
verified and documented.

(3)(i) The term ‘‘water sample’’ shall
denote a volume of water collected and
preserved to represent the bulk water
and any dissolved or suspended mate-
rials or microorganisms occurring in
the ground water resource.

(ii) The source of ground water sam-
ples may be from natural springs, in
seeps, or from wells constructed ac-
cording to generally accepted methods.

(4) Sampling of ground water or of
geologic materials through which the
ground water migrates shall be con-
ducted according to generally accepted
methods.

(5) Measurement of the geohydrologic
properties of the resource shall be con-
ducted according to generally accepted
practice.

(6) Description of lithologies, min-
erals, cements, or other sedimentary
characteristics of the ground water re-
source should follow generally accept-
ed methods.

(7) Interpretation of the
geohydrological setting, including
identifying geologic layers comprising
aquifers and any confining units, shall
be based on geohydrologic and geologic
literature and generally accepted prac-
tice.

(8)(i) Interpretation of ground-water
flow systems or estimation of trans-
port of oil or hazardous substances in
ground water through the use of mod-
els shall be based on geohydrologic lit-
erature and current practice.

VerDate 18<FEB>98 09:35 Feb 20, 1998 Jkt 174163 PO 00000 Frm 00242 Fmt 8010 Sfmt 8010 Y:\SGML\174163.TXT 174163-3



247

Office of the Secretary of the Interior § 11.64

(ii) The applicability of models used
during the assessment should be dem-
onstrated, including citation or de-
scription of the following.

(A) Physical, chemical, and biologi-
cal processes simulated by the model;

(B) Mathematical or statistical
methods used in the model; and

(C) Model computer code (if any),
test cases proving the code works, and
any alteration of previously docu-
mented code made to adapt the model
to the assessment area.

(iii) The validity of models used dur-
ing the assessment should be estab-
lished, including a description of the
following:

(A) Model boundary conditions and
stresses simulated;

(B) How the model approximates the
geohydrological framework of the as-
sessment area;

(C) Grid size and geometry;
(D) Sources of geohydrological,

chemical, and biological data used in
the model;

(E) Lists or maps of data used to de-
scribe initial conditions;

(F) Time increments or time periods
modeled;

(G) Comparison of predicted fluxes of
water and solutes with measured
fluxes;

(H) Calibration-verification proce-
dures and results; and

(I) Type and results of sensitivity
analyses made.

(d) Air resources. (1) Testing and sam-
pling for injury to air resources shall
be performed using methodologies that
meet the selection and documentation
requirements in this paragraph. Meth-
ods identified in this section and meth-
ods meeting the selection requirements
identified in this section shall be used
to detect, identify, and determine the
presence and source of emissions of oil
or a hazardous substance, and the dura-
tion, frequency, period of exposure
(day, night, seasonal, etc.), and levels
of exposure.

(2) The sampling and analysis meth-
ods identified in this paragraph are the
primary methods to be used for deter-
mining injury to the air resource. Air
modeling methods may be used for in-
jury determination only when air sam-
pling and analysis methods are not
available or the discharge or release

occurred with no opportunity to mon-
itor or sample the emissions.

(3)(i) Methods developed, evaluated,
approved, and published by the U.S.
Environmental Protection Agency may
be used for sampling and analysis to
determine injury to the air resource.

(ii) Methods selected for air sampling
and analysis may include those meth-
ods that have been formally reviewed,
evaluated, and published by the follow-
ing government and professional orga-
nizations: the National Institute for
Occupational Safety and Health, the
American Society for Testing and Ma-
terials, and the American Public
Health Association.

(iii) Methods selected for air sam-
pling and analysis shall be methods
that are documented for each of the
following:

(A) The range of field conditions for
which the methods are applicable;

(B) Quality assurance and quality
control requirements necessary to
achieve the data quality the methods
are capable of producing;

(C) Operational costs of conducting
the methods; and

(D) Time required to conduct the
methods.

(iv) The determination of concentra-
tions in excess of emission standards
for hazardous air pollutants estab-
lished under section 112 of the Clean
Air Act, 42 U.S.C. 7412, shall be con-
ducted in accordance with the primary
methods or alternative methods as re-
quired in ‘‘National Emission Stand-
ards for Hazardous Air Pollutants:
Source Test and Analytical Methods,’’
40 CFR 61.14, and as may be applicable
to the determination of injury to air
resources.

(4) In selecting methods for testing
and sampling for injury to air re-
sources, the following performance fac-
tors of the sampling and analysis
methods and the influencing character-
istics of the assessment area and the
general vicinity shall be considered:

(i) Method detection limits, accu-
racy, precision, specificity, inter-
ferences, and analysis of time and cost;

(ii) Sampling area locations and fre-
quency, duration of sampling, and
chemical stability of emissions; and

(iii) Meteorological parameters that
influence the transport of emissions
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and the spatial and temporal variation
in concentration.

(e) Geologic resources. (1) Testing and
sampling for injury to geologic re-
sources shall be performed using meth-
odologies described in this paragraph.

(2) Testing pH level in soils shall be
performed using standard pH measure-
ment techniques, taking into account
the nature and type of organic and in-
organic constituents that contribute to
soil acidity; the soil/solution ratio; salt
or electrolytic content; the carbon di-
oxide content; and errors associated
with equipment standardization and
liquid junction potentials.

(3) Salinity shall be tested by meas-
uring the electrical conductivity of the
saturation extraction of the soil.

(4) Soil microbial respiration shall be
tested by measuring uptake of oxygen
or release of carbon dioxide by bac-
terial, fungal, algal, and protozoan
cells in the soil. These tests may be
made in the laboratory or in situ.

(5) Microbial populations shall be
tested using microscopic counting, soil
fumigation, glucose response, or
adenylate enegry charge.

(6) Phytotoxicity shall be tested by
conducting tests of seed germination,
seedling growth, root elongation, plant
uptake, or soil-core microcosms.

(7) Injury to mineral resources shall
be determined by describing restric-
tions on access, development, or use of
the resource as a result of the oil or
hazardous substance. Any appropriate
health and safety considerations that
led to the restrictions should be docu-
mented.

(f) Biological resources. (1) Testing and
sampling for injury to biological re-
sources shall be performed using meth-
odologies provided for in this para-
graph.

(2)(i) Testing may be performed for
biological responses that have satisfied
the acceptance criteria of § 11.62(f)(2) of
this part.

(ii) Testing methodologies that have
been documented and are applicable to
the biological response being tested
may be used.

(3) Injury to biological resources, as
such injury is defined in § 11.62(f)(1)(ii)
of this part, may be determined by
using methods acceptable to or used by
the Food and Drug Administration or

the appropriate State health agency in
determining the levels defined in that
paragraph.

§ 11.70 Quantification phase—general.
(a) Requirement. (1) Upon completing

the Injury Determination phase, the
authorized official shall quantify for
each resource determined to be injured
and for which damages will be sought,
the effect of the discharge or release in
terms of the reduction from the base-
line condition in the quantity and
quality of services, as the phrase is
used in this part, provided by the in-
jured resource using the guidance pro-
vided in the Quantification phase of
this part.

(2) The Quantification phase consists
of § 11.70—general; § 11.71—service re-
duction quantification; § 11.72—baseline
services determination; and § 11.73—re-
source recoverability analysis, of this
part.

(b) Purpose. The purpose of the Quan-
tification phase is to quantify the ef-
fects of the discharge or release on the
injured natural resources for use in de-
termining the appropriate amount of
compensation.

(c) Steps in the Quantification phase.
In the Quantification phase, the extent
of the injury shall be measured, the
baseline condition of the injured re-
source shall be estimated, the baseline
services shall be identified, the
recoverability of the injured resource
shall be determined, and the reduction
in services that resulted from the dis-
charge or release shall be estimated.

(d) Completion of Quantification phase.
Upon completing the Quantification
phase, the authorized official shall
make a determination as to the reduc-
tion in services that resulted from the
discharge or release. This Quantifica-
tion Determination shall be used in the
Damage Determination phase and shall
be maintained as part of the Report of
Assessment described in § 11.90 of this
part.

§ 11.71 Quantification phase—service
reduction quantification.

(a) Requirements. (1) The authorized
official shall quantify the effects of a
discharge of oil or release of a hazard-
ous substance by determining the ex-
tent to which natural resource services
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have been reduced as a result of the in-
juries determined in the Injury Deter-
mination phase of the assessment.

(2) This determination of the reduc-
tion in services will be used in the
Damage Determination phase of the as-
sessment.

(3) Quantification will be done only
for resources for which damages will be
sought.

(b) Steps. Except as provided in
§ 11.71(f) of this part, the following
steps are necessary to quantify the ef-
fects:

(1) Measure the extent to which the
injury demonstrated in the Injury De-
termination phase has occurred in the
assessment area;

(2) Measure the extent to which the
injured resource differs from baseline
conditions, as described in § 11.72 of this
part, to determine the change attrib-
utable to the discharge or release;

(3) Determine the services normally
produced by the injured resource,
which are considered the baseline serv-
ices or the without-a-discharge-or-re-
lease condition as described in § 11.72 of
this part;

(4) Identify interdependent services
to avoid double counting in the Dam-
age Determination phase and to dis-
cover significant secondary services
that may have been disrupted by the
injury; and

(5) Measure the disruption of services
resulting from the discharge or release,
which is considered the change in serv-
ices or the with-a-discharge-or-release
condition.

(c) Contents of the quantification. The
following factors should be included in
the quantification of the effects of the
discharge or release on the injured re-
source:

(1) Total area, volume, or numbers
affected of the resource in question;

(2) Degree to which the resource is af-
fected, including consideration of
subunits or subareas of the resource, as
appropriate;

(3) Ability of the resource to recover,
expressed as the time required for res-
toration of baseline services as de-
scribed in § 11.73 of this part;

(4) Proportion of the available re-
source affected in the area;

(5) Services normally provided by the
resource that have been reduced as a
result of the discharge or release; and

(6) Factors identified in the specific
guidance in paragraphs (h), (i), (j), (k),
and (l) of this section dealing with the
different kinds of natural resources.

(d) Selection of resources, services, and
methodologies. Specific resources or
services to quantify and the methodol-
ogy for doing so should be selected
based upon the following factors:

(1) Degree to which a particular re-
source or service is affected by the dis-
charge or release;

(2) Degree to which a given resource
or service can be used to represent a
broad range of related resources or
services;

(3) Consistency of the measurement
with the requirements of the economic
methodology to be used;

(4) Technical feasibility, as that
phrase is used in this part, of quantify-
ing changes in a given resource or serv-
ice at reasonable cost; and

(5) Preliminary estimates of services
at the assessment area and control
area based on resource inventory tech-
niques.

(e) Services. In quantifying changes in
natural resource services, the functions
provided in the cases of both with- and
without-a-discharge-or-release shall be
compared. For the purposes of this
part, services include provision of habi-
tat, food and other needs of biological
resources, recreation, other products or
services used by humans, flood control,
ground water recharge, waste assimila-
tion, and other such functions that
may be provided by natural resources.

(f) Direct quantification of services. The
effects of a discharge or release on a re-
source may be quantified by directly
measuring changes in services provided
by vhe resource, instead of quantifying
the changes in the resource itself, when
it is determined that all of the follow-
ing conditions are met:

(1) The change in the services from
baseline can be demonstrated to have
resulted from the injury to the natural
resource;

(2) The extent of change in the serv-
ices resulting from the injury can be
measured without also calculating the
extent of change in the resource; and
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(3) The services to be measured are
anticipated to provide a better indica-
tion of damages caused by the injury
than would direct quantification of the
injury itself.

(g) Statutory exclusions. In quantify-
ing the effects of the injury, the follow-
ing statutory exclusions shall be con-
sidered, as provided in sections 107 (f),
(i), and (j) and 114(c) of CERCLA, that
exclude compensation for damages to
natural resources that were a result of:

(1) An irreversible and irretrievable
commitment of natural resources iden-
tified in an environmental impact
statement or other comparable envi-
ronmental analysis, and the decision to
grant the permit or license authorizes
such a commitment, and the facility
was otherwise operating within the
terms of its permit or license, so long
as, in the case of damages to an Indian
tribe occurring pursuant to a Federal
permit or license, the issuance of that
license or permit was not inconsistent
with the fiduciary duty of the United
States with respect to such Indian
tribe; or

(2) The damages and the release of a
hazardous substance from which such
damages resulted have occurred wholly
before the enactment of CERCLA; or

(3) The application of a pesticide
product registered under the Federal
Insecticide, Fungicide, and Rodenticide
Act, 7 U.S.C. 135–135k; or

(4) Any other federally permitted re-
lease, as defined in secton 101(10) of
CERCLA; or

(5) Resulting from the release or
threatened release of recycled oil from
a service station dealer as described in
section 107(a) (3) or (4) of CERCLA if
such recycled oil is not mixed with any
other hazardous substance and is
stored, treated, transported or other-
wise managed in compliance with regu-
lations or standards promulgated pur-
suant to section 3014 of the Solid Waste
Disposal Act and other applicable au-
thorities.

(h) Surface water resources. (1) The
area where the injured surface water
resource differs from baseline shall be
determined by determining the areal
extent of oil or hazardous substances in
the water or on the sediments.

(2)(i) Areal variation in concentra-
tions of the discharged or released sub-

stances dissolved in or floating on
water, adhering to suspended sedi-
ments, or adhering to bed, bank, or
shoreline sediments from exposed areas
should be determined in sufficient de-
tail to approximately map the bound-
ary separating areas with concentra-
tions above baseline from areas with
concentrations equal to or less than
baseline.

(ii) The size, shape, and location of
the plume may be estimated using time
of travel and dispersion data obtained
under § 11.63 of this part, since plumes
of dissolved or floating substances may
be rapidly transported and dispersed in
surface water.

(3) Water and sediment samples may
be collected and chemically analyzed
and stage, water discharge, or tidal
flux measurements made, as appro-
priate, to collect new data required by
this section.

(4)(i) Within the area determined in
paragraph (h)(2) of this section to be
above baseline, the services provided
by the surface water or sediments that
are affected should be determined. This
determination may include computa-
tion of volumes of water or sediments
affected, total areas of water or sedi-
ment affected, volume of water used
from the affected surface water re-
source, or other appropriate measures.

(ii) The services should be deter-
mined with consideration of potential
effects on downstream or downcurrent
resources during the recovery period,
as determined in § 11.73 of this part, re-
sulting from transport of dissolved sub-
stances and of substances adhering to
sediments.

(i) Ground water resources. (1) The
area where the injured ground water
resource differs from baseline should be
determined by determining the areal
extent of oil or hazardous substances in
water or geologic materials in the un-
saturated zone and identified
geohydrological units, which are
aquifers or confining layers, within the
assessment area.

(2)(i) The lateral and vertical extent
of discharged or released substances in
the unsaturated zone, if it is known to
be exposed, should be determined.

(ii) The lateral and vertical extent of
plumes within geohydrologic units
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known to be exposed should be deter-
mined. Concentrations of substances
within and adjacent to each plume
should be determined in sufficient de-
tail to approximately locate the bound-
ary separating areas with concentra-
tions above baseline from areas with
concentrations equal to or less than
baseline.

(3) Water or geologic materials may
be sampled and chemically analyzed, or
surface-geophysical techniques may be
used for collecting new data required
by this section. General verification of
the plume boundaries by chemical
analysis of selected water samples
should be done if boundary locations
are initially determined by surface-
geophysical measurements.

(4)(i) Within the area determined in
paragraph (i)(2)(ii) of this section to be
above baseline, the services provided
by the ground water that is affected
should be determined. This determina-
tion may include computation of the
volume of water affected, volume of af-
fected ground water pumped from
wells, volume of affected ground water
discharged to streams or lakes, or
other appropriate measures.

(ii) The services should be deter-
mined with consideration of potential
enlargement of the plume during the
recovery period, as determined in § 11.73
of this part, resulting from ground
water transport of the substances.

(iii) The effects on the ground water
resource during the recovery period re-
sulting from potential remobilization
of discharged or released substances
that may be adhering, coating, or oth-
erwise bonding to geologic materials
should be considered.

(j) Air resources. The area where the
injured air resource differs from base-
line should be determined by determin-
ing the geographical area affected, the
degree of impairment of services, and
the period of time impairment oc-
curred.

(k) Geologic resources. The area where
the injured geologic resource differs
from baseline should be determined by
determining:

(1) The surface area of soil with re-
duced ability to sustain the growth of
vegetation from the baseline level;

(2) The surface area or volume of soil
with reduced suitability as habitat for
biota from the baseline level;

(3) The volume of geologic resources
that may act as a source of toxic leach-
ate;

(4) The tonnage of mineral resources
whose access, development, or use is
restricted as a result of the discharge
or release.

(l) Biological resources. (1) The extent
to which the injured biological re-
source differs from baseline should be
determined by analysis of the popu-
lation or the habitat or ecosystem lev-
els. Although it may be necessary to
measure populations to determine
changes in the habitats or ecosystems,
and vice versa, the final result should
be expressed as either a population
change or a habitat or ecosystem
change in order to prevent double
counting in the economic analysis.
This separation may be ignored only
for resources that do not interact sig-
nificantly and where it can be dem-
onstrated that double counting is being
avoided.

(2) Analysis of population changes or
habitat or ecosystem changes should be
based upon species, habitats, or
ecosystems that have been selected
from one or more of the following cat-
egories:

(i) Species or habitats that can rep-
resent broad components of the eco-
system, either as representatives of a
particular ecological type, of a particu-
lar food chain, or of a particular serv-
ice;

(ii) Species, habitats, or ecosystems
that are especially sensitive to the oil
or hazardous substance and the recov-
ery of which will provide a useful indi-
cator of successful restoration; or

(iii) Species, habitats, or ecosystems
that provide especially significant
services.

(3) Analysis of populations, habitats,
or ecosystems shall be limited to those
populations, habitats, or ecosystems
for which injury has been determined
in the Injury Determination phase or
those that can be linked directly
through services to resources for which
injury has been so determined. Docu-
mentation of the service link to the in-
jured resource must be provided in the
latter case.
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(4) Population, habitat, or ecosystem
measurement methods that provide
data that can be interpreted in terms
of services must be selected. To meet
this requirement, a method should:

(i) Provide numerical data that will
allow comparison between the assess-
ment area data and the control area or
baseline data;

(ii) Provide data that will be useful
in planning efforts for restoration, re-
habilitation, replacement, and/or ac-
quisition of equivalent resources, and
in later measuring the success of those
efforts, and, where relevant, will allow
calculation of compensable value; and

(iii) Allow correction, as applicable,
for factors such as dispersal of orga-
nisms in or out of the assessment area,
differential susceptibility of different
age classes of organisms to the analy-
sis methods and other potential sys-
tematic biases in the data collection.

(5) When estimating population dif-
ferences of animals, standard and wide-
ly accepted techniques, such as census,
mark-recapture, density, and index
methods, and other estimation tech-
niques appropriate to the species and
habitat shall be used. Frequencies of
injury observed in the population shall
be measured as applicable.

(i) In general, methods used for esti-
mates of wildlife populations should
follow standard and widely accepted
techniques such as those recommenda-
tions provided in the ‘‘Wildlife Manage-
ment Techniques Manual’’ (4th edition,
Wildlife Society, 1980, available from
the Wildlife Society, 5410 Grosvenor
Lane, Bethesda, MD 20814), including
references cited and recommended in
that manual. The specific technique
used need not be cited in that manual,
but should meet its recommendations
for producing reliable estimates or in-
dices.

(ii) Measurement of age structures,
life table statistics, or age structure
models generally will not provide satis-
factory measurement of changes due to
a discharge of oil or release of a haz-
ardous substance unless there is clear
evidence that the oil or hazardous sub-
stance has differentially affected dif-
ferent age classes and there are reli-
able baseline age structure data avail-
able for the population being assessed.

(iii) Mortality from single incidents
may be used to estimate changes in
populations only when there are avail-
able baseline population data for the
area, so that the proportion lost can be
estimated, and when corrections can be
made for potential sampling biases,
such as natural mortality and factors
influencing distribution of carcasses
and ability of investigators to find
them. Specific techniques for measur-
ing mortality include the following:

(A) Fish mortality in freshwater
areas may be estimated from counts of
carcasses, using methods and guide-
lines for estimating numbers of fish
killed contained in Part II (Fish-Kill
Counting Guidelines) of the ‘‘Monetary
Values of Freshwater Fish and Fish-
Kill Counting Guidlines,’’ American
Fisheries Society Special Publication
Number 13, 1982 (incorporation by ref-
erence, see § 11.18), including use of ap-
propriate random sampling methods
and tagged carcasses as identified and
discussed in Part II of that publication.

(B) The authorized official may adapt
the techniques discussed in paragraph
(l) (5) (iii) (A) of this section for count-
ing dead aquatic birds or for counting
marine or estuarine fish or birds. Such
adaptation will require the documenta-
tion of the methods used to avoid sam-
pling biases.

(C) Fish mortality may also be esti-
mated by use of an in situ bioassay
technique that is similar to that iden-
tified in § 11.62(f)(4)(i)(C) of this part, if
the oil or hazardous substance is still
present at levels that resulted in injury
and if appropriate instream controls
can be maintained at control areas.

(6) Plant populations may be meas-
ured using standard techniques, such
as population density, species composi-
tion, diversity, dispersion, and cover,

(7) Forest and range resources may
be estimated by standard forestry and
range management evaluation tech-
niques.

(8) Habitat quality may be measured
using techniques such as the Habitat
Evaluation Procedures (HEP) devel-
oped and used by the U.S. Fish and
Wildlife Service.

[51 FR 27725, Aug. 1, 1986, as amended at 53
FR 5175, Feb. 22, 1988; 59 FR 14283, Mar. 25,
1994]
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§ 11.72 Quantification phase—baseline
services determination.

(a) Requirements. The authorized offi-
cial shall determine the physical,
chemical, and biological baseline con-
ditions and the associated baseline
services for injured resources at the as-
sessment area to compare that baseline
with conditions found in § 11.71 of this
part.

(b) General guidelines. Baseline data
shall be selected according to the fol-
lowing general guidelines:

(1) Baseline data should reflect condi-
tions that would have been expected at
the assessment area had the discharge
of oil or release of hazardous sub-
stances not occurred, taking into ac-
count both natural processes and those
that are the result of human activities.

(2) Baseline data should include the
normal range of physical, chemical, or
biological conditions for the assess-
ment area or injured resource, as ap-
propriate for use in the analysis in
§ 11.71 of this part, with statistical de-
scriptions of that variability. Causes of
extreme or unusual value in baseline
data should be identified and described.

(3) Baseline data should be as accu-
rate, precise, complete, and representa-
tive of the resource as the data used or
obtained in § 11.71 of this part. Data
used for both the baseline and services
reduction determinations must be col-
lected by comparable methods. When
the same method is not used, com-
parability of the data collection meth-
ods must be demonstrated.

(4) Baseline data collection shall be
restricted to those data necessary for
conducting the assessment at a reason-
able cost. In particular, data collected
should focus on parameters that are di-
rectly related to the injuries quantified
in § 11.71 of this part and to data appro-
priate and necessary for the Damage
Determination phase.

(5) The authorized official may use or
authorize for use baseline data that are
not expected to represent fully the
baseline conditions, subject to the fol-
lowing requirements:

(i) The authorized official shall docu-
ment how the requirements of this
paragraph are met:

(ii) These substitute baseline data
shall not cause the difference between
baseline and the conditions in the as-

sessment area to exceed the difference
that would be expected if the baseline
were completely measured; and

(iii) The authorized official has deter-
mined that it is either not technically
feasible or not cost-effective, as those
phrases are used in this part, to meas-
ure the baseline conditions fully and
that these baseline data are as close to
the actual baseline conditions as can
be obtained subject to these limita-
tions.

(c) Historical data. If available and ap-
plicable, historical data for the assess-
ment area or injured resource should
be used to establish the baseline. If a
significant length of time has elapsed
since the discharge or release first oc-
curred, adjustments should be made to
historical data to account for changes
that have occurred as a result of causes
other than the discharge or release. In
addition to specialized sources identi-
fied in paragraphs (g) through (k) of
this section, one or more of the follow-
ing general sources of historical base-
line data may be used:

(1) Environmental Impact State-
ments or Environmental Assessments
previously prepared for purposes of the
National Environmental Policy Act
(NEPA), 42 U.S.C. 4321–4361, similar
documents prepared under other Fed-
eral and State laws, and background
studies done for any of these docu-
ments;

(2) Standard scientific and manage-
ment literature sources appropriate to
the resource;

(3) Computerized data bases for the
resource in question;

(4) Public or private landholders in
the assessment area or in neighboring
areas;

(5) Studies conducted or sponsored by
natural resource trustees for the re-
source in question;

(6) Federally sponsored research iden-
tified by the National Technical Infor-
mation Service;

(7) Studies carried out by educational
institutions; and

(8) Other similar sources of data.
(d) Control areas. Where historical

data are not available for the assess-
ment area or injured resource, or do
not meet the requirements of this sec-
tion, baseline data should be collected
from control areas. Historical data for
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a control area should be used if avail-
able and if they meet the guidelines of
this section. Otherwise, the baseline
shall be defined by field data from the
control area. Control areas shall be se-
lected according to the following
guidelines, and both field and histori-
cal data for those areas should also
conform to these guidelines:

(1) One or more control areas shall be
selected based upon their similarity to
the assessment area and lack of expo-
sure to the discharge or release;

(2) Where the discharge or release oc-
curs in a medium flowing in a single di-
rection, such as a river or stream, at
least one control area upstream or
upcurrent of the assessment area shall
be included, unless local conditions in-
dicate such an area is inapplicable as a
control area;

(3) The comparability of each control
area to the assessment area shall be
demonstrated, to the extent tech-
nically feasible, as that phrase is used
in this part;

(4) Data shall be collected from the
control area over a period sufficient to
estimate normal variability in the
characteristics being measured and
should represent at least one full cycle
normally expected in that resource;

(5) Methods used to collect data at
the control area shall be comparable to
those used at the assessment area, and
shall be subject to the quality assur-
ance provisions of the Assessment
Plan;

(6) Data collected at the control area
should be compared to values reported
in the scientific or management lit-
erature for similar resources to dem-
onstrate that the data represent a nor-
mal range of conditions; and

(7) A control area may be used for de-
termining the baseline for more than
one kind of resource, if sampling and
data collection for each resource do not
interfere with sampling and data col-
lection for the other resources.

(e) Baseline services. The baseline
services associated with the physical,
chemical, or biological baseline data
shall be determined.

(f) Other requirements. The methodolo-
gies in paragraphs (g) through (k) of
this section shall be used for determin-
ing baseline conditions for specific re-
sources in addition to following the

general guidelines identified in para-
graphs (a) through (e) of this section. If
a particular resource is not being as-
sessed for the purpose of the Damage
Determination phase, and data on that
resource are not needed for the assess-
ment of other resources, baseline data
for the resource shall not be collected.

(g) Surface water resources. (1) This
paragraph provides additional guidance
on determining baseline services for
surface water resources. The general
guidance provided in paragraphs (a)
through (f) of this section should be
followed before beginning any work de-
scribed in this paragraph.

(2) Applicable and available histori-
cal data shall be gathered to determine
baseline conditions for the surface
water resource at the assessment area.
If deemed inadequate for determining
baseline conditions, such data shall be
used to the extent technically feasible,
as that phrase is used in this part, in
designating the control areas described
in paragraph (g)(3) of this section for
the surface water resource determined
to be injured.

(3) Control areas shall be selected for
the surface water resource subject to
the general criteria in paragraph (d) of
this section and additional criteria as
follows:

(i) For each injured stream or river
reach, a control area shall be des-
ignated consisting of a stream or river
reach of similar size, that is as near to
the assessment area as practical and, if
practical, that is upstream or
upcurrent from the injured resource,
such that the channel characteristics,
sediment characteristics, and
streamflow characteristics are similar
to the injured resource and the water
and sediments of the control area, be-
cause of location, have not been ex-
posed to the discharge or release.

(ii) For each injured standing water
body, such as a marsh, pond, lake, bay,
or estuary, a control area shall be des-
ignated consisting of a standing water
body of similar size that is as near to
the assessment area as practical, such
that the sediment characteristics and
inflow-outflow characteristics of the
control area are similar to the injured
resource and the water and sediments
of the control area, because of location,
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have not been exposed to the discharge
or release.

(4)(i) Within the control area loca-
tions shall be designated for obtaining
samples of water and sediments.

(ii) The water discharge, stage, or
tidal flux shall be measured and rep-
resentative water and sediments col-
lected as follows:

(A) Measure stage, water discharge,
and tidal flux as appropriate at the
same time that water and sediment
samples are collected; and

(B) Obtain comparable samples and
measurements at both the control and
assessment areas under similar hydrau-
lic conditions.

(iii) Measurement and samples shall
be obtained as described in this para-
graph in numbers sufficient to deter-
mine:

(A) The approximate range of con-
centration of the substances in water
and sediments;

(B) The variability of concentration
of the substances in water and sedi-
ments during different conditions of
stage, water discharge, or tidal flux;
and

(C) The variability of physical and
chemical conditions during different
conditions of stage, water discharge, or
tidal flux relating to the transport or
storage of the substances in water and
sediments.

(5) Samples should be analyzed from
the control area to determine the phys-
ical properties of the water and sedi-
ments, suspended sediment concentra-
tions in the water, and concentrations
of oil or hazardous substances in water
or in the sediments. Additional chemi-
cal, physical, or biological tests may be
made, if necessary, to obtain otherwise
unavailable data for the characteris-
tics of the resource and comparison
with the injured resource at the assess-
ment area.

(6) In order to establish that dif-
ferences between surface water condi-
tions of the control and assessment
areas are statistically significant, the
median and interquartile range of the
available data or the test results
should be compared using the Mann-
Whitney and ranked squares tests, re-
spectively.

(7) Additional tests may be made of
samples from the control area, if nec-

essary, to provide otherwise unavail-
able information about physical, chem-
ical, or biochemical processes occur-
ring in the water or sediments relating
to the ability of the injured surface
water resource to recover naturally.

(h) Ground water resources. (1) This
paragraph provides additional guidance
on determining baseline services for
ground water resources. The general
guidance provided in paragraphs (a)
through (f) of this section should be
followed before beginning any work de-
scribed in this paragraph.

(2) Applicable and available histori-
cal data shall be gathered to determine
baseline conditions for the ground
water resource at the assessment area.
If deemed inadequate for determining
baseline conditions, such data shall be
used to the extent technically feasible,
as that phrase is used in this part, in
designating the control areas described
in paragraph (h)(3) of this section for
the ground water resource determined
to be injured.

(3) A control area shall be designated
subject to the general criteria in para-
graph (d) of this section and as near to
the assessment area as practical, such
that, within the control area, geologi-
cal materials, geohydrological units,
and hydrologic conditions are similar
to the assessment area, and ground
water resources are not exposed to sub-
stances from the discharge or release.

(4) Within the control area, wells
shall be identified or drilled, des-
ignated as control wells, to obtain rep-
resentative ground water samples for
analysis. The location, depth, and num-
ber of control wells and the number of
ground water samples collected should
be sufficient to estimate the vertical
and lateral variation in concentration
of the substances in both the unsatu-
rated zone and in ground water from
geohydrologic units similar to units
tested in the assessment area.

(i) Representative water samples
from each control well shall be col-
lected and analyzed. The analyses
should determine the physical and
chemical properties of the ground
water relating to the occurrence of oil
or hazardous substances.

(ii) If the oil or hazardous substances
are commonly more concentrated on
geologic materials than in ground
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water, representative samples of geo-
logic materials from aquifers and the
unsaturated zone as appropriate should
be obtained and chemically analyzed.
The location, depth, and number of
these samples should be sufficient to
determine the vertical and lateral vari-
ation in concentration of the oil or
hazardous substances absorbing or oth-
erwise coating geologic materials in
the control area. These samples may
also be analyzed to determine porosity,
mineralogy, and lithology of geologic
materials if these tests will provide
otherwise unavailable information on
storage or mobility of the oil or haz-
ardous substances in the ground water
resource.

(5) In order to establish that dif-
ferences between ground water condi-
tions of the control and assessment
areas are statistically significant, the
median and interquartile range of
available data or the test results from
similar geohydrologic units should be
compared using the Mann-Whitney and
ranked squares test, respectively.

(6) Additional tests may be made of
samples from the control area, if nec-
essary, to provide otherwise unavail-
able information about chemical, geo-
chemical, or biological processes occur-
ring in the ground relating to the abil-
ity of the injured ground water re-
source to recover naturally.

(i) Air resources. (1) This paragraph
provides additional guidance on deter-
mining baseline services for air re-
sources. The general guidance provided
in paragraphs (a) through (f) of this
section should be followed before be-
ginning any work described in this
paragraph.

(2) Applicable and available histori-
cal data shall be gathered on ambient
air quality and source emissions to de-
termine baseline conditions for the air
resource. These historical data may be
used to determine baseline conditions
if the data satisfy the general guide-
lines in paragraph (d) of this section
and if all the following criteria are
met:

(i) The methodology used to obtain
these historical data would detect the
oil or hazardous substance at levels ap-
propriate for comparison to the con-
centrations measured in § 11.71 of this
part;

(ii) The effect of known or likely
emission sources near the assessment
area other than the source of the dis-
charge or release can be identified or
accounted for in the historical data;
and

(iii) The historical data show that
normal concentrations of the oil or
hazardous substance are sufficiently
predictable that changes as a result of
the discharge or release are likely to
be detectable.

(3) If historical data appropriate to
determine baseline conditions at the
assessment area are lacking, one or
more control areas, as needed, shall be
designated subject to the general cri-
teria of paragraph (d) of this section
and the following additional factors,
which shall also be considered in estab-
lishing a monitoring schedule;

(i) Applicable and available historical
data shall be used to the extent tech-
nically feasible, as that phrase is used
in this part, in designating control
areas or, lacking historical data, the
factors in paragraph (i)(3)(iii) of this
section shall be considered;

(ii) Control areas shall be spatially
representative of the range of air qual-
ity and meteorological conditions like-
ly to have occurred at the assessment
area during the discharge or release
into the atmosphere; and

(iii) The following additional factors
shall be considered:

(A) The nature of the discharge or re-
lease and of potential alternative
sources of the oil or hazardous sub-
stance, including such factors as exist-
ing sources, new sources, intermittent
sources, mobile sources, exceptional
events, trends, cycles, and the nature
of the material discharged or released;

(B) Environmental conditions affect-
ing transport, such as wind speed and
direction, atmospheric stability, tem-
perature, humidity, solar radiation in-
tensity, and cloud cover; and

(C) Other factors, such as timing of
the discharge or release, use patterns
of the affected area, and the nature of
the injury resulting from the discharge
or release.

(4)(i) The preferred measurement
method is to measure air concentra-
tions of the oil or hazardous substance
directly using the same methodology
employed in § 11.71 of this part.
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(ii) Nonspecific or chemical
compound class methodologies may be
used to determine baseline generically
only in situations where it can be dem-
onstrated that measuring indicator
substances will adequately represent
air concentrations of other components
in a complex mixture.

(j) Geologic resources. (1) This para-
graph provides additional guidance on
determining baseline services for geo-
logic resources. The general guidance
provided in paragraphs (a) through (f)
of this section should be followed be-
fore beginning any work described in
this paragraph.

(2) Applicable and available histori-
cal data shall be gathered to determine
baseline conditions for the geologic re-
source at the assessment area. If
deemed inadequate for determining
baseline conditions, such data shall be
used to the extent technically feasible,
as that phrase is used in this part, in
designating the control areas described
in paragraph (j)(3) of this section for
the geologic resource determined to be
injured.

(3) Control areas shall be selected for
geologic resources subject to the gen-
eral criteria in paragraph (d) of this
section and additional criteria as fol-
lows:

(i) Similarity of exposed soil or geo-
logic material in the assessment area
with the geologic resource in the con-
trol area should be the primary factor
in selecting the control area. Other fac-
tors, including climate, depth of
ground water, vegetation type and area
covered, land slope and land area, and
hydraulic gradients and spatial rela-
tion to source should be comparable to
the assessment area.

(ii) The control area shall be selected
such that the geologic resource in the
control area is not exposed to the dis-
charge or release.

(4)(i) A sufficient number of samples
from unbiased, randomly selected loca-
tions in the control area shall be ob-
tained in order to characterize the
areal variability of the parameters
measured. Each sample should be ana-
lyzed to determine the physical and
chemical properties of the geologic ma-
terials relating to the occurrence of
the oil or hazardous substance. Addi-
tional chemical, physical, or biological

tests may be made, if necessary, to ob-
tain otherwise unavailable data for the
characterization and comparison with
the injured resource at the assessment
area.

(ii) The mean and standard deviation
of each parameter measured shall be
used as the basis of comparison be-
tween the assessment and control
areas.

(k) Biological resources. (1) This para-
graph provides additional guidance on
determining baseline services for bio-
logical resources. The general guidance
provided in paragraphs (a) through (f)
of this section should be followed be-
fore beginning any work described in
this paragraph.

(2) Applicable and available histori-
cal data shall be gathered to determine
baseline conditions for the biological
resource at the assessment area and
should include both population and
habitat data if available. These data
may be derived from the data sources
identified in paragraph (c) of this sec-
tion, as well as from the following:

(i) Aerial photographs or maps show-
ing distribution and extent of habitat
types or other biological resources be-
fore the discharge or release;

(ii) Biological specimens in system-
atic museum or herbarium collections
and associated records, including labels
and collectors’ field notes; and

(iii) Photographs showing the nature
of the habitat before the discharge or
release when the location and date are
well documented.

(3)(i) Control areas shall be selected
for biological resources subject to the
general criteria in paragraph (d) of this
section and additional criteria as fol-
lows:

(A) The control area shall be com-
parable to the habitat or ecosystem at
the assessment area in terms of dis-
tribution, type, species composition,
plant cover, vegetative types, quantity,
and relationship to other habitats;

(B) Physical characteristics of the
control and assessment areas shall be
similar; and

(C) If more than one habitat or eco-
system type is to be assessed, com-
parable control areas should be estab-
lished for each, or a control area
should be selected containing those
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habitat types in a comparable distribu-
tion.

(ii) To the extent they are available,
historical data should be gathered and
used for the control area. Lacking ade-
quate historical data for both the con-
trol and assessment areas, the control
areas shall be used for the following
purposes, as appropriate to the quan-
tification:

(A) To measure baseline biota popu-
lation levels or habitat or ecosystem
quality, as discussed in § 11.71(l) of this
part; and

(B) To measure the natural fre-
quency, if any, of the injury being as-
sessed in unaffected populations or to
demonstrate the lack of that injury in
unaffected populations if these have
not been done for purposes of the In-
jury Determination, and if needed for
purposes of the Quantification.

(4) In addition, a control area should
be used to collect control specimens, as
needed, for the Injury Determination
procedures.

(5) The identity of species for which
Damage Determinations will be made
or that play an important role in the
assessment shall be confirmed except
in the case where collecting the speci-
mens of a species is likely to com-
promise the restoration of the species.
One or more of the following methods
shall be used:

(i) Specimens of the species shall be
provided to an independent taxonomist
or systematic biologist, who has access
to a major systematic biology collec-
tion for that taxon, and who shall pro-
vide written confirmation of their
identity to the species level;

(ii) A reference collection of speci-
mens of the species, prepared and pre-
served in a way standard for system-
atic collections for that taxon, shall be
maintained at least through final reso-
lution of the damage action at which
time it should be transferred to a
major systematic biology collection; or

(iii) In the case of a species where
collecting specimens is likely to com-
promise the recovery or restoration of
that species population, the authorized
official shall determine and use an al-
ternative method for confirming spe-
cies identity that will be consistent

with established management goals for
that species.

[51 FR 27725, Aug. 1, 1986, as amended at 53
FR 5175, Feb. 22, 1988; 59 FR 14283, Mar. 25,
1994]

§ 11.73 Quantification phase—resource
recoverability analysis.

(a) Requirement. The time needed for
the injured resources to recover to the
state that the authorized official deter-
mines services are restored, rehabili-
tated, replaced, and/or the equivalent
have been acquired to baseline levels
shall be estimated. The time estimated
for recovery or any lesser period of
time as determined in the Assessment
Plan must be used as the recovery pe-
riod for purposes of § 11.38 and the Dam-
age Determination phase, §§ 11.80
through 11.84.

(1) In all cases, the amount of time
needed for recovery if no restoration,
rehabilitation, replacement, and/or ac-
quisition of equivalent resources ef-
forts are undertaken beyond response
actions performed or anticipated shall
be estimated. This time period shall be
used as the ‘‘No Action-Natural Recov-
ery’’ period for purposes of § 11.82 and
§ 11.84(g)(2)(ii) of this part.

(2) The estimated time for recovery
shall be included in possible alter-
natives for restoration, rehabilitation,
replacement, and/or acquisition of
equivalent resources, as developed in
§ 11.82 of this part, and the data and
process by which these recovery times
were estimated shall be documented.

(b) Restoration not feasible. If the au-
thorized official determines that res-
toration will not be technically fea-
sible, as that phrase is used in this
part, the reasoning and data on which
this decision is based shall be docu-
mented as part of the justification for
any replacement alternatives that may
be considered or proposed.

(c) Estimating recovery time. (1) The
time estimates required in paragraph
(a) of this section shall be based on the
best available information and where
appropriate may be based on cost-effec-
tive models. Information gathered may
come from one or more of the following
sources, as applicable:

(i) Published studies on the same or
similar resources;
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(ii) Other data sources identified in
§ 11.72 of this part;

(iii) Experience of managers or re-
source specialists with the injured re-
source;

(iv) Experience of managers or re-
source specialists who have dealt with
restoration for similar discharges or
releases elsewhere; and

(v) Field and laboratory data from
assessment and control areas as nec-
essary.

(2) The following factors should be
considered when estimating recovery
times:

(i) Ecological succession patterns in
the area;

(ii) Growth or reproductive patterns,
life cycles, and ecological requirements
of biological species involved, includ-
ing their reaction or tolerance to the
oil or hazardous substance involved;

(iii) Bioaccumulation and extent of
oil or hazardous substances in the food
chain;

(iv) Chemical, physical, and biologi-
cal removal rates of the oil or hazard-
ous substance from the media involved,
especially as related to the local condi-
tions, as well as the nature of any po-
tential degradation or decomposition
products from the process including:

(A) Dispersion, dilution, and vola-
tilization rates in air, sediments,
water, or geologic materials;

(B) Transport rates in air, soil,
water, and sediments;

(C) Biological degradation,
depuration, or decomposition rates and
residence times in living materials;

(D) Soil or sediment properties and
adsorption-desorption rates between
soil or sediment components and water
or air;

(E) Soil surface runoff, leaching, and
weathering processes; and

(F) Local weather or climatological
conditions that may affect recovery
rates.

[51 FR 27725, Aug. 1, 1986, as amended at 59
FR 14283, Mar. 25, 1994; 61 FR 20612, May 7,
1996]

§ 11.80 Damage determination phase—
general.

(a) Requirement. (1) The authorized of-
ficial shall make his damage deter-
mination by estimating the monetary
damages resulting from the discharge

of oil or release of a hazardous sub-
stance based upon the information pro-
vided in the Quantification phase and
the guidance provided in this Damage
Determination phase.

(2) The Damage Determination phase
consists of § 11.80—general; § 11.81—Res-
toration and Compensation Determina-
tion Plan; § 11.82—alternatives for res-
toration, rehabilitation, replacement,
and/or acquisition of equivalent re-
sources; § 11.83—cost estimating and
valuation methodologies; and § 11.84—
implementation guidance, of this part.

(b) Purpose. The purpose of the Dam-
age Determination phase is to establish
the amount of money to be sought in
compensation for injuries to natural
resources resulting from a discharge of
oil or release of a hazardous substance.
The measure of damages is the cost of
restoration, rehabilitation, replace-
ment, and/or acquisition of the equiva-
lent of the injured natural resources
and the services those resources pro-
vide. Damages may also include, at the
discretion of the authorized official,
the compensable value of all or a por-
tion of the services lost to the public
for the time period from the discharge
or release until the attainment of the
restoration, rehabilitation, replace-
ment, and/or acquisition of equivalent
of the resources and their services to
baseline.

(c) Steps in the Damage Determination
phase. The authorized official shall de-
velop a Restoration and Compensation
Determination Plan, described in § 11.81
of this part. To prepare this Restora-
tion and Compensation Determination
Plan, the authorized official shall de-
velop a reasonable number of possible
alternatives for restoration, rehabilita-
tion, replacement, and/or acquisition of
equivalent resources and select, pursu-
ant to the guidance of § 11.82 of this
part, the most appropriate of those al-
ternatives; and identify the cost esti-
mating and valuation methodologies,
described in § 11.83 of this part, that
will be used to calculate damages. The
guidance provided in § 11.84 of this part
shall be followed in implementing the
cost estimating and valuation meth-
odologies. After public review of the
Restoration and Compensation Deter-
mination Plan, the authorized official
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shall implement the Restoration and
Compensation Determination Plan.

(d) Completion of the Damage Deter-
mination phase. Upon completion of the
Damage Determination phase, the type
B assessment is completed. The results
of the Damage Determination phase
shall be documented in the Report of
Assessment described in § 11.90 of this
part.

[59 FR 14283, Mar. 25, 1994]

§ 11.81 Damage determination phase—
restoration and compensation de-
termination plan.

(a) Requirement. (1) The authorized of-
ficial shall develop a Restoration and
Compensation Determination Plan
that will list a reasonable number of
possible alternatives for restoration,
rehabilitation, replacement, and/or ac-
quisition of equivalent resources and
the related services lost to the public
associated with each; select one of the
alternatives and the actions required
to implement that alternative; give the
rationale for selecting that alternative;
and identify the methodologies that
will be used to determine the costs of
the selected alternative and, at the dis-
cretion of the authorized official, the
compensable value of the services lost
to the public associated with the se-
lected alternative.

(2) The Restoration and Compensa-
tion Determination Plan shall be of
sufficient detail to evaluate the pos-
sible alternatives for the purpose of se-
lecting the appropriate alternative to
use in determining the cost of restora-
tion, rehabilitation, replacement, and/
or acquisition of equivalent resources
for the injured natural resources and
the services those resources provided,
and, where relevant, the compensable
value of the services lost to the public
through the completion of the restora-
tion, rehabilitation, replacement, and/
or acquisition of equivalent resources
and their services to the baseline.

(b) The authorized official shall use
the guidance in §§ 11.82, 11.83, and 11.84
of this part to develop the Restoration
and Compensation Determination Plan.

(c) The authorized official shall list
the methodologies he expects to use to
determine the costs of all actions con-
sidered within the selected alternative
and, where relevant, the compensable

value of the lost services through the
recovery period associated with the se-
lected alternative. The methodologies
to use in determining costs and com-
pensable value are described in § 11.83 of
this part.

(d)(1) The Restoration and Compensa-
tion Determination Plan shall be part
of the Assessment Plan developed in
subpart B of this part. If existing data
are not sufficient to develop the Res-
toration and Compensation Determina-
tion Plan at the time that the overall
Assessment Plan is made available for
public review and comment, the Res-
toration and Compensation Determina-
tion Plan may be developed later, after
the completion of the Injury Deter-
mination or Quantification phases.

(2) If the Restoration and Compensa-
tion Determination Plan is prepared
later than the Assessment Plan, it
shall be made available separately for
public review by any identified poten-
tially responsible party, other natural
resource trustees, other affected Fed-
eral or State agencies or Indian tribes,
and any other interested members of
the public for a period of no less than
30 calendar days. Reasonable exten-
sions may be granted as appropriate.

(3) Comments received from any
identified potentially responsible
party, other natural resource trustees,
other affected Federal or State agen-
cies or Indian tribes, or any other in-
terested members of the public, to-
gether with responses to those com-
ments, shall be included as part of the
Report of Assessment, described in
§ 11.90 of this part.

(4) Appropriate public review of the
plan must be completed before the au-
thorized official performs the meth-
odologies listed in the Restoration and
Compensation Determination Plan.

(e) The Restoration and Compensa-
tion Determination Plan may be ex-
panded to incorporate requirements
from procedures required under other
portions of CERCLA or the CWA or
from other Federal, State, or tribal
laws applicable to restoration, reha-
bilitation, replacement, and/or acquisi-
tion of the equivalent of the injured re-
sources or may be combined with other
plans for related purposes, so long as
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the requirements of this section are
fulfilled.

[59 FR 14283, Mar. 25, 1994]

§ 11.82 Damage determination phase—
alternatives for restoration, reha-
bilitation, replacement, and/or ac-
quisition of equivalent resources.

(a) Requirement. The authorized offi-
cial shall develop a reasonable number
of possible alternatives for the restora-
tion, rehabilitation, replacement, and/
or acquisition of the equivalent of the
injured natural resources and the serv-
ices those resources provide. For each
possible alternative developed, the au-
thorized official will identify an action,
or set of actions, to be taken singly or
in combination by the trustee agency
to achieve the restoration, rehabilita-
tion, replacement, and/or acquisition of
equivalent natural resources and the
services those resources provide to the
baseline. The authorized official shall
then select from among the possible al-
ternatives the alternative that he de-
termines to be the most appropriate
based on the guidance provided in this
section.

(b) Steps. (1) The authorized official
shall develop a reasonable number of
possible alternatives that would re-
store, rehabilitate, replace, and/or ac-
quire the equivalent of the injured re-
sources. Each of the possible alter-
natives may, at the discretion of the
authorized official, consist of actions,
singly or in combination, that would
achieve those purposes.

(i) Restoration or rehabilitation ac-
tions are those actions undertaken to
return injured resources to their base-
line condition, as measured in terms of
the physical, chemical, or biological
properties that the injured resources
would have exhibited or the services
that would have been provided by those
resources had the discharge of oil or re-
lease of the hazardous substance under
investigation not occurred. Such ac-
tions would be in addition to response
actions completed or anticipated pur-
suant to the National Contingency
Plan (NCP).

(ii) Replacement or acquisition of the
equivalent means the substitution for
injured resources with resources that
provide the same or substantially simi-
lar services, when such substitutions

are in addition to any substitutions
made or anticipated as part of response
actions and when such substitutions
exceed the level of response actions de-
termined appropriate to the site pursu-
ant to the NCP.

(iii) Possible alternatives are limited
to those actions that restore, rehabili-
tate, replace, and/or acquire the equiv-
alent of the injured resources and serv-
ices to no more than their baseline,
that is, the condition without a dis-
charge or release as determined in
§ 11.72 of this part.

(2) Services provided by the resources.
(i) In developing each of the possible
alternatives, the authorized official
shall list the proposed actions that
would restore, rehabilitate, replace,
and/or acquire the equivalent of the
services provided by the injured natu-
ral resources that have been lost, and
the period of time over which these
services would continue to be lost.

(ii) The authorized official shall iden-
tify services previously provided by the
resources in their baseline condition in
accordance with § 11.72 of this part and
compare those services with services
now provided by the injured resources,
that is, the with-a-discharge-or-release
condition. All estimates of the with-a-
discharge-or-release condition shall in-
corporate consideration of the ability
of the resources to recover as deter-
mined in § 11.73 of this part.

(c) Range of possible alternatives. (1)
The possible alternatives considered by
the authorized official that return the
injured resources and their lost serv-
ices to baseline level could range from:
Intensive action on the part of the au-
thorized official to return the various
resources and services provided by
those resources to baseline conditions
as quickly as possible; to natural re-
covery with minimal management ac-
tions. Possible alternatives within this
range could reflect varying rates of re-
covery, combination of management
actions, and needs for resource replace-
ments or acquisitions.

(2) An alternative considering natu-
ral recovery with minimal manage-
ment actions, based upon the ‘‘No Ac-
tion-Natural Recovery’’ determination
made in § 11.73(a)(1) of this part, shall
be one of the possible alternatives con-
sidered.
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(d) Factors to consider when selecting
the alternative to pursue. When selecting
the alternative to pursue, the author-
ized official shall evaluate each of the
possible alternatives based on all rel-
evant considerations, including the fol-
lowing factors:

(1) Technical feasibility, as that term
is used in this part.

(2) The relationship of the expected
costs of the proposed actions to the ex-
pected benefits from the restoration,
rehabilitation, replacement, and/or ac-
quisition of equivalent resources.

(3) Cost-effectiveness, as that term is
used in this part.

(4) The results of any actual or
planned response actions.

(5) Potential for additional injury re-
sulting from the proposed actions, in-
cluding long-term and indirect im-
pacts, to the injured resources or other
resources.

(6) The natural recovery period deter-
mined in § 11.73(a)(1) of this part.

(7) Ability of the resources to recover
with or without alternative actions.

(8) Potential effects of the action on
human health and safety.

(9) Consistency with relevant Fed-
eral, State, and tribal policies.

(10) Compliance with applicable Fed-
eral, State, and tribal laws.

(e) A Federal authorized official shall
not select an alternative that requires
acquisition of land for Federal manage-
ment unless the Federal authorized of-
ficial determines that restoration, re-
habilitation, and/or other replacement
of the injured resources is not possible.

[59 FR 14284, Mar. 25, 1994]]

§ 11.83 Damage determination phase—
use value methodologies.

(a) General. (1) This section contains
guidance and methodologies for deter-
mining: The costs of the selected alter-
native for restoration, rehabilitation,
replacement, and/or acquisition of
equivalent resources; and the compen-
sable value of the services lost to the
public through the completion of the
restoration, rehabilitation, replace-
ment, and/or acquisition of the equiva-
lent of the injured resources and their
services to baseline.

(2)(i) The authorized official shall se-
lect among the cost estimating and
valuation methodologies set forth in

this section, or methodologies that
meet the acceptance criterion of either
paragraph (b)(3) or (c)(3) of this section.

(ii) The authorized official shall de-
fine the objectives to be achieved by
the application of the methodologies.

(iii) The authorized official shall fol-
low the guidance provided in this sec-
tion for choosing among the meth-
odologies that will be used in the Dam-
age Determination phase.

(iv) The authorized official shall de-
scribe his selection of methodologies
and objectives in the Restoration and
Compensation Determination Plan.

(3) The authorized official shall de-
termine that the following criteria
have been met when choosing among
the cost estimating and valuation
methodologies. The authorized official
shall document this determination in
the Report of the Assessment. Only
those methodologies shall be chosen:

(i) That are feasible and reliable for a
particular incident and type of damage
to be measured.

(ii) That can be performed at a rea-
sonable cost, as that term is used in
this part.

(iii) That avoid double counting or
that allow any double counting to be
estimated and eliminated in the final
damage calculation.

(iv) That are cost-effective, as that
term is used in this part.

(b) Costs of restoration, rehabilitation,
replacement, and/or acquisition of equiva-
lent resources. (1) Costs for restoration,
rehabilitation, replacement, and/or ac-
quisition of equivalent resources are
the amount of money determined by
the authorized official as necessary to
complete all actions identified in the
selected alternative for restoration, re-
habilitation, replacement, and/or ac-
quisition of equivalent resources, as se-
lected in the Restoration and Com-
pensation Determination Plan of § 11.81
of this part. Such costs shall include
direct and indirect costs, consistent
with the provisions of this section.

(i) Direct costs are those that are
identified by the authorized official as
attributed to the selected alternative.
Direct costs are those charged directly
to the conduct of the selected alter-
native including, but not limited to,
the compensation of employees for the
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time and effort devoted to the comple-
tion of the selected alternative; cost of
materials acquired, consumed, or ex-
pended specifically for the purpose of
the action; equipment and other cap-
ital expenditures; and other items of
expense identified by the authorized of-
ficial that are expected to be incurred
in the performance of the selected al-
ternative.

(ii) Indirect costs are costs of activi-
ties or items that support the selected
alternative, but that cannot prac-
tically be directly accounted for as
costs of the selected alternative. The
simplest example of indirect costs is
traditional overhead, e.g., a portion of
the lease costs of the buildings that
contain the offices of trustee employ-
ees involved in work on the selected al-
ternative may, under some cir-
cumstances, be considered as an indi-
rect cost. In referring to costs that
cannot practically be directly ac-
counted for, this subpart means to in-
clude costs that are not readily assign-
able to the selected alternative with-
out a level of effort disproportionate to
the results achieved.

(iii) An indirect cost rate for over-
head costs may, at the discretion of the
authorized official, be applied instead
of calculating indirect costs where the
benefits derived from the estimation of
indirect costs do not outweigh the
costs of the indirect cost estimation.
When an indirect cost rate is used, the
authorized official shall document the
assumptions from which that rate has
been derived.

(2) Cost estimating methodologies. The
authorized official may choose among
the cost estimating methodologies list-
ed in this section or may choose other
methodologies that meet the accept-
ance criterion in paragraph (b)(3) of
this section. Nothing in this section
precludes the use of a combination of
cost estimating methodologies so long
as the authorized official does not dou-
ble count or uses techniques that allow
any double counting to be estimated
and eliminated in the final damage cal-
culation.

(i) Comparison methodology. This
methodology may be used for unique or
difficult design and estimating condi-
tions. This methodology requires the
construction of a simple design for

which an estimate can be found and ap-
plied to the unique or difficult design.

(ii) Unit methodology. This methodol-
ogy derives an estimate based on the
cost per unit of a particular item.
Many other names exist for describing
the same basic approach, such as order
of magnitude, lump sum, module esti-
mating, flat rates, and involve various
refinements. Data used by this meth-
odology may be collected from tech-
nical literature or previous cost ex-
penditures.

(iii) Probability methodologies. Under
these methodologies, the cost estimate
represents an ‘‘average’’ value. These
methodologies require information
which is called certain, or determinis-
tic, to derive the expected value of the
cost estimate. Expected value esti-
mates and range estimates represent
two types of probability methodologies
that may be used.

(iv) Factor methodology. This meth-
odology derives a cost estimate by
summing the product of several items
or activities. Other terms such as ratio
and percentage methodologies describe
the same basic approach.

(v) Standard time data methodology.
This methodology provides for a cost
estimate for labor. Standard time data
are a catalogue of standard tasks typi-
cally undertaken in performing a given
type of work.

(vi) Cost- and time-estimating relation-
ships (CERs and TERs). CERs and TERs
are statistical regression models that
mathematically describe the cost of an
item or activity as a function of one or
more independent variables. The re-
gression models provide statistical re-
lationships between cost or time and
physical or performance characteris-
tics of past designs.

(3) Other cost estimating methodologies.
Other cost estimating methodologies
that are based upon standard and ac-
cepted cost estimating practices and
are cost-effective are acceptable meth-
odologies to determine the costs of res-
toration, rehabilitation, replacement,
and/or acquisition of equivalent re-
sources under this part.

(c) Compensable value. (1) Compen-
sable value is the amount of money re-
quired to compensate the public for the
loss in services provided by the injured
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resources between the time of the dis-
charge or release and the time the re-
sources and the services those re-
sources provided are fully returned to
their baseline conditions. The compen-
sable value includes the value of lost
public use of the services provided by
the injured resources, plus lost nonuse
values such as existence and bequest
values. Compensable value is measured
by changes in consumer surplus, eco-
nomic rent, and any fees or other pay-
ments collectable by a Federal or State
agency or an Indian tribe for a private
party’s use of the natural resources;
and any economic rent accruing to a
private party because the Federal or
State agency or Indian tribe does not
charge a fee or price for the use of the
resources.

(i) Use value is the value of the re-
sources to the public attributable to
the direct use of the services provided
by the natural resources.

(ii) Nonuse value is the difference be-
tween compensable value and use
value, as those terms are used in this
section.

(iii) Estimation of option and exist-
ence values shall be used only if the au-
thorized official determines that no use
values can be determined.

(2) Valuation methodologies. The au-
thorized official may choose among the
valuation methodologies listed in this
section to estimate willingness to pay
(WTP) or may choose other methodolo-
gies provided that the methodology can
satisfy the acceptance criterion in
paragraph (c)(3) of this section. Noth-
ing in this section precludes the use of
a combination of valuation methodolo-
gies so long as the authorized official
does not double count or uses tech-
niques that allow any double counting
to be estimated and eliminated in the
final damage calculation.

(i) Market price methodology. This
methodology may be used if the natu-
ral resources are traded in the market.
In using this methodology, the author-
ized official should make a determina-
tion as to whether the market for the
resources is reasonably competitive. If
the authorized official determines that
the market for the resources, or the
services provided by the resources, is
reasonably competitive, the diminu-
tion in the market price of the injured

resources, or the lost services, may be
used to determine the compensable
value of the injured resources.

(ii) Appraisal methodology. Where suf-
ficient information exists, the ap-
praisal methodology may be used. In
using this methodology, compensable
value should be measured, to the ex-
tent possible, in accordance with the
applicable sections of the ‘‘Uniform
Appraisal Standards for Federal Land
Acquisition’’ (Uniform Appraisal
Standards), Interagency Land Acquisi-
tion Conference, Washington, DC, 1973
(incorporated by reference, see § 11.18).
The measure of compensable value
under this appraisal methodology will
be the difference between the with- and
without-injury appraisal value deter-
mined by the comparable sales ap-
proach as described in the Uniform Ap-
praisal Standards.

(iii) Factor income methodology. If the
injured resources are inputs to a pro-
duction process, which has as an out-
put a product with a well-defined mar-
ket price, the factor income methodol-
ogy may be used. This methodology
may be used to determine the eco-
nomic rent associated with the use of
resources in the production process.
This methodology is sometimes re-
ferred to as the ‘‘reverse value added’’
methodology. The factor income meth-
odology may be used to measure the in-
place value of the resources.

(iv) Travel cost methodology. The trav-
el cost methodology may be used to de-
termine a value for the use of a specific
area. An individual’s incremental trav-
el costs to an area are used as a proxy
for the price of the services of that
area. Compensable value of the area to
the traveler is the difference between
the value of the area with and without
a discharge or release. When regional
travel cost models exist, they may be
used if appropriate.

(v) Hedonic pricing methodology. The
hedonic pricing methodology may be
used to determine the value of nonmar-
keted resources by an analysis of pri-
vate market choices. The demand for
nonmarketed natural resources is
thereby estimated indirectly by an
analysis of commodities that are trad-
ed in a market.

(vi) Unit value methodology. Unit val-
ues are preassigned dollar values for
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various types of nonmarketed rec-
reational or other experiences by the
public. Where feasible, unit values in
the region of the affected resources and
unit values that closely resemble the
recreational or other experience lost
with the affected resources may be
used.

(vii) Contingent valuation methodol-
ogy—(A) The contingent valuation
methodology includes all techniques
that set up hypothetical markets to
elicit an individual’s economic valu-
ation of a natural resource. This meth-
odology can determine use values and
explicitly determine option and exist-
ence values. This methodology may be
used to determine lost use values of in-
jured natural resources.

(B) The use of the contingent valu-
ation methodology to explicitly esti-
mate option and existence values
should be used only if the authorized
official determines that no use values
can be determined.

(3) Other valuation methodologies.
Other valuation methodologies that
measure compensable value in accord-
ance with the public’s WTP, in a cost-
effective manner, are acceptable meth-
odologies to determine compensable
value under this part.

[51 FR 27725, Aug. 1, 1986, as amended at 53
FR 5175, Feb. 22, 1988; 59 FR 14285, Mar. 25,
1994]

§ 11.84 Damage determination phase—
implementation guidance.

(a) Requirement. The authorized offi-
cial should use the cost estimating and
valuation methodologies in § 11.83 of
this part following the appropriate
guidance in this section.

(b) Determining uses. (1) Before esti-
mating damages for compensable value
under § 11.83 of this part, the authorized
official should determine the uses
made of the resource services identified
in the Quantification phase.

(2) Only committed uses, as that
phrase is used in this part, of the re-
source or services over the recovery pe-
riod will be used to measure the change
from the baseline resulting from injury
to a resource. The baseline uses must
be reasonably probable, not just in the
realm of possibility. Purely speculative
uses of the injured resource are pre-

cluded from consideration in the esti-
mation of damages.

(3)(i) When resources or resource
services have mutually exclusive uses,
the highest-and-best use of the injured
resource or services, as determined by
the authorized official, shall be used as
the basis of the analyses required in
this part. This determination of the
highest-and-best use must be consist-
ent with the requirements of paragraph
(b)(2) of this section.

(ii) If the uses of the resource or serv-
ice are not necessarily mutually exclu-
sive, the sum of damages should be de-
termined from individual services.
However, the sum of the projected
damages from individual services shall
consider congestion or crowding out ef-
fects, if any, from the resulting pro-
jected total use of those services.

(c) Double counting. (1) Double count-
ing of damages should be avoided. Dou-
ble counting means that a benefit or
cost has been counted more than once
in the damage assessment.

(2) Natural resource damages are the
residual to be determined by incor-
porating the effects, or anticipated ef-
fects, of any response actions. To avoid
one aspect of double counting, the ef-
fects of response actions shall be
factored into the analysis of damages.
If response actions will not be com-
pleted until after the assessment has
been initiated, the anticipated effects
of such actions should be included in
the assessment.

(d) Uncertainty. (1) When there are
significant uncertainties concerning
the assumptions made in all phases of
the assessment process, reasonable al-
ternative assumptions should be exam-
ined. In such cases, uncertainty should
be handled explicitly in the analysis
and documented. The uncertainty
should be incorporated in the estimates
of benefits and costs.

(2) To incorporate this uncertainty,
the authorized official should derive a
range of probability estimates for the
important assumptions used to deter-
mine damages. In these instances, the
damage estimate will be the net ex-
pected present value of the costs of res-
toration, rehabilitation, replacement,
and/or acquisition of equivalent re-
sources and, if relevant, compensable
value.
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(e) Discounting. (1) Where possible,
damages should be estimated in the
form of an expected present value dol-
lar amount. In order to perform this
calculation, a discount rate must be se-
lected.

(2) The discount rate to be used is
that specified in ‘‘Office of Manage-
ment and Budget (OMB) Circular A–94
Revised’’ (dated March 27, 1972, avail-
able from the Executive Office of the
President, Publications, 726 Jackson
Place, NW., Washington, DC 20503; ph:
(202) 395–7372).

(f) Substitutability. In calculating
compensable value, the authorized offi-
cial should incorporate estimates of
the ability of the public to substitute
resource services or uses for those of
the injured resources. This substitut-
ability should be estimated only if the
potential benefits from an increase in
accuracy are greater than the potential
costs.

(g) Compensable value during the res-
toration, rehabilitation, replacement, and/
or acquisition of equivalent resources. (1)
In determining the amount of damages,
the authorized official has the discre-
tion to compute compensable value for
the period of time required to achieve
the restoration, rehabilitation, re-
placement, and/or acquisition of equiv-
alent resources.

(2) When calculating compensable
value during the period of time re-
quired to achieve restoration, rehabili-
tation, replacement, and/or acquisition
of equivalent resources, the authorized
official should follow the procedures
described below. The procedures need
not be followed in sequence.

(i) The ability of the injured re-
sources to recover over the recovery
period should be estimated. This esti-
mate includes estimates of natural re-
covery rates as well as recovery rates
that reflect management actions or re-
source acquisitions to achieve restora-
tion, rehabilitation, replacement, and/
or acquisition of equivalent resources.

(ii) A recovery rate should be se-
lected for this analysis that is based
upon cost-effective management ac-
tions or resource acquisitions, includ-
ing a ‘‘No Action-Natural Recovery’’
alternative. After the recovery rate is
estimated, compensable value should
be estimated.

(iii) The rate at which the uses of the
injured resources and their services
will be restored through the restora-
tion or replacement of the services
should be estimated. This rate may be
discontinuous, that is, no uses are re-
stored until all, or some threshold
level, of the services are restored, or
continuous, that is, restoration or re-
placement of uses will be a function of
the level and rate of restoration or re-
placement of the services. Where prac-
ticable, the supply of and demand for
the restored services should be ana-
lyzed, rather than assuming that the
services will be utilized at their full ca-
pacity at each period of time in the
analysis. Compensable value should be
discounted using the rate described in
paragraph (e)(2) of this section. This es-
timate is the expected present value of
uses obtained through restoration, re-
habilitation, replacement, and/or ac-
quisition of equivalent resources.

(iv) The uses of the resource that
would have occurred in the absence of
the discharge or release should be esti-
mated. This estimate should be done in
accordance with the procedures in
§ 11.72 of this part. These uses should be
estimated over the same time period
using the same discount rate as that
specified in paragraph (e)(2) of this sec-
tion. This amount is the expected
present value of uses forgone.

(v) Subtraction of the present value
of uses obtained through restoration or
replacement from the expected present
value of uses forgone gives the amount
of compensation that may be included,
if positive, in a measure of damages.

(h) Scope of the analysis. (1) The au-
thorized official must determine the
scope of the analysis in order to esti-
mate compensable value.

(2) In assessments where the scope of
analysis is Federal, only the compen-
sable value to the Nation as a whole
should be counted.

(3) In assessments where the scope of
analysis is at the State level, only the
compensable value to the State should
be counted.

(4) In assessments where the scope of
analysis is at the tribal level, only the
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compensable value to the tribe should
be counted.

[51 FR 27725, Aug. 1, 1986, as amended at 53
FR 5176, Feb. 22, 1988; 59 FR 14286, Mar. 25,
1994]

Subpart F—Post-Assessment Phase
§ 11.90 What documentation must the

authorized official prepare after
completing the assessment?

(a) At the conclusion of an assess-
ment, the authorized official must pre-
pare a Report of Assessment that con-
sists of the Preassessment Screen De-
termination, the Assessment Plan, and
the information specified in paragraphs
(b) and (c) of this section as applicable.

(b) When the authorized official has
used a type A procedure, the Report of
Assessment must include the informa-
tion specified in subpart D.

(c) When the authorized official has
used type B procedures, the Report of
Assessment must include all docu-
mentation supporting the determina-
tions required in the Injury Determina-
tion phase, the Quantification phase,
and the Damage Determination phase,
and specifically including the test re-
sults of any and all methodologies per-
formed in these phases. The prelimi-
nary estimate of damages shall be in-
cluded in the Report of Assessment.
The Restoration and Compensation De-
termination Plan, along with com-
ments received during the public re-
view of that Plan and responses to
those comments, shall also be included
in the Report of Assessment.

[51 FR 27725, Aug. 1, 1986, as amended at 59
FR 14287, Mar. 25, 1994; 61 FR 20612, May 7,
1996]

§ 11.91 How does the authorized offi-
cial seek recovery of the assessed
damages from the potentially re-
sponsible party?

(a) At the conclusion of the assess-
ment, the authorized official must
present to the potentially responsible
party a demand in writing for the dam-
ages determined in accordance with
this part and the reasonable cost of the
assessment. [See § 11.92(b) to determine
how the authorized official must adjust
damages if he or she plans to place re-
covered funds in a non-interest-bearing
account.] The authorized official must

deliver the demand in a manner that
establishes the date of receipt. The de-
mand shall adequately identify the
Federal or State agency or Indian tribe
asserting the claim, the general loca-
tion and description of the injured re-
source, the type of discharge or release
determined to have resulted in the in-
juries, and the damages sought from
that party.

(b) Report of assessment. The demand
letter shall include the Report of As-
sessment as an attachment.

(c) Rebuttable presumption. When per-
formed by a Federal or State official in
accordance with this part, the natural
resource damage assessment and the
resulting Damage Determination sup-
ported by a complete administrative
record of the assessment including the
Report of Assessment as described in
§ 11.90 of this part shall have the force
and effect of a rebuttable presumption
on behalf of any Federal or State
claimant in any judicial or adjudica-
tory administrative proceeding under
CERCLA, or section 311 of the CWA.

(d) Potentially responsible party re-
sponse. The authorized official should
allow at least 60 days from receipt of
the demand by the potentially respon-
sible party, with reasonable extensions
granted as appropriate, for the poten-
tially responsible party to acknowl-
edge and respond to the demand, prior
to filing suit. In cases governed by sec-
tion 113(g) of CERCLA, the authorized
official may include a notice of intent
to file suit and must allow at least 60
days from receipt of the demand by the
potentially responsible party, with rea-
sonable extensions granted as appro-
priate, for the potentially responsible
party to acknowledge and respond to
the demand, prior to filing suit.

(e) Statute of limitations. For the pur-
poses of section 113(g) of CERCLA, the
date on which regulations are promul-
gated under section 301(c) of CERCLA
is the date on which the later of the re-
visions to the type A rule and the type
B rule, pursuant to State of Colorado v.
United States Department of the Interior,
880 F.2d 481 (D.C. Cir. 1989), and State of
Ohio v. United States Department of the
Interior, 880 F.2d 432 (D.C. Cir. 1989), is
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published as a final rule in the FED-
ERAL REGISTER.

[53 FR 5176, Feb. 22, 1988, as amended at 59
FR 14287, Mar. 25, 1994; 61 FR 20612, May 7,
1996]

§ 11.92 Post-assessment phase—res-
toration account.

(a) Disposition of recoveries. (1) All
sums (damage claim and assessment
costs) recovered pursuant to section
107(f) of CERCLA or sections 311(f)(4)
and (5) of the CWA by the Federal gov-
ernment acting as trustee shall be re-
tained by the trustee, without further
appropriation, in a separate account in
the U.S. Treasury.

(2) All sums (damage claim and as-
sessment costs) recovered pursuant to
section 107(f) of CERCLA, or sections
311(f)(4) and (5) of the CWA by a State
government acting as trustee shall ei-
ther:

(i) Be placed in a separate account in
the State treasury; or

(ii) Be placed by the responsible
party or parties in an interest bearing
account payable in trust to the State
agency acting as trustee.

(3) All sums (damage claim and as-
sessment costs) recovered pursuant to
section 107(f) of CERCLA or sections
311(f)(4) and (5) of the CWA by an In-
dian tribe shall either:

(i) Be placed in an account in the
tribal treasury; or

(ii) Be placed by the responsible
party or parties in an interest bearing
account payable in trust to the Indian
tribe.

(b) Adjustments. (1) In establishing
the account pursuant to paragraph (a)
of this section, the calculation of the
expected present value of the damage
amount should be adjusted, as appro-
priate, whenever monies are to be
placed in a non-interest bearing ac-
count. This adjustment should correct
for the anticipated effects of inflation
over the time estimated to complete
expenditures for the restoration, reha-
bilitation, replacement, and/or acquisi-
tion of equivalent resources.

(2) In order to make the adjustment
in paragraph (b)(1) of this section, the
authorized official should adjust the
damage amount by the rate payable on
notes or bonds issued by the United
States Treasury with a maturity date

that approximates the length of time
estimated to complete expenditures for
the restoration, rehabilitation, re-
placement, and/or acquisition of equiv-
alent resources.

(c) Payments from the account. Monies
that constitute the damage claim
amount shall be paid out of the ac-
count established pursuant to para-
graph (a) of this section only for those
actions described in the Restoration
Plan required by § 11.93 of this part.

[53 FR 5176, Feb. 22, 1988, as amended at 59
FR 14287, Mar. 25, 1994]

§ 11.93 Post-assessment phase—res-
toration plan.

(a) Upon determination of the
amount of the award of a natural re-
source damage claim as authorized by
section 107(a)(4)(C) of CERCLA, or sec-
tions 311(f)(4) and 311(f)(5) of the CWA,
the authorized official shall prepare a
Restoration Plan as provided in section
111(i) of CERCLA. The plan shall be
based upon the Restoration and Com-
pensation Determination Plan de-
scribed in § 11.81 of this part. The Plan
shall describe how the monies will be
used to address natural resources, spe-
cifically what restoration, rehabilita-
tion, replacement, or acquisition of the
equivalent resources will occur. When
damages for compensable value have
been awarded, the Plan shall also de-
scribe how monies will be used to ad-
dress the services that are lost to the
public until restoration, rehabilitation,
replacement, and/or acquisition of
equivalent resources is completed. The
Restoration Plan shall be prepared in
accordance with the guidance set forth
in § 11.81 of this part.

(b) No restoration activities shall be
conducted by Federal agencies that
would incur ongoing expenses in excess
of those that would have been incurred
under baseline conditions and that can-
not be funded by the amount included
in the separate account established
pursuant to § 11.92(a) of this part unless
such additional monies are appro-
priated through the normal appropria-
tions process.

(c) Modifications may be made to the
Restoration Plan as become necessary
as the restoration proceeds. Significant
modifications shall be made available
for review by any responsible party,

VerDate 18<FEB>98 09:35 Feb 20, 1998 Jkt 174163 PO 00000 Frm 00264 Fmt 8010 Sfmt 8010 Y:\SGML\174163.TXT 174163-3



269

Office of the Secretary of the Interior Pt. 11, App. I

any affected natural resource trustees,
other affected Federal or State agen-
cies or Indian tribes, and any other in-
terested members of the public for a
period of at least 30 days, with reason-
able extensions granted as appropriate,
before tasks called for in the modified
plan are begun.

(d) If the measure of damages was de-
termined in accordance with subpart D,
the restoration plan may describe ac-
tions to be taken that are to be fi-
nanced from more than one damage
award, so long as the actions are in-
tended to address the same or similar
resource injuries as those identified in
each of the subpart D assessment pro-
cedures that were the basis of the
awards.

[51 FR 27725, Aug. 1, 1986, as amended at 52
FR 9100, Mar. 20, 1987; 53 FR 5176, Feb. 22,
1988; 59 FR 14287, Mar. 25, 1994]

APPENDIX I TO PART 11—METHODS FOR
ESTIMATING THE AREAS OF GROUND
WATER AND SURFACE WATER EXPO-
SURE DURING THE PREASSESSMENT
SCREEN

This appendix provides methods for esti-
mating, as required in § 11.25 of this part, the
areas where exposure of ground water or sur-
face water resources may have occurred or
are likely to occur. These methods may be
used in the absence of more complete infor-
mation on the ground water or surface water
resources.

Ground Water

The longitudinal path length (LPL) factors
in table 1 are to be applied in estimating the
area potentially exposed downgradient of the
known limit of exposure or of the boundary
of the site. Estimates of lateral path width
(LPW) are to be used when the LPW exceeds
the width of the plume as determined from
available data, or when the width of the
plume at the boundary of the site is esti-
mated as less than the LPW. In the absence
of data to the contrary, the largest values of
LPL and LPW consistent with the
geohydrologic data available shall be used to
make the estimates required in the
preassessment screen. An example computa-
tion using the LPL and LPW factors follows
table 1.

TABLE 1—FACTORS FOR ESTIMATION OF AREAS POTENTIALLY EXPOSED VIA THE
GROUND WATER PATHWAY

Aquifer type

Hyd.
conductiv-
ity/poros-
ity factor

(miles/
year)

Hydrau-
lic gra-

dient es-
timate
(feet/
mile)

Time
since re-

lease
began (in

years)

Longitu-
dinal
path

length
(in feet)

Lateral path width
(in feet)

Sand .............................................. 50 × ............ × ............ = ............... LPW=0.2LPL
Sand+silt ....................................... 0.5 × ............ × ............ = ............... LPW=0.3LPL
Gravel ........................................... 6000 × ............ × ............ = ............... LPW=0.2LPL
Sandstone ...................................... 0.01 × ............ × ............ = ............... LPW=0.4LPL
Shale ............................................. 3×10¥6 × ............ × ............ = ............... LPW=0.8LPL
Karst Limestone or Dolomite ....... 10 × ............ × ............ = ............... LPW=0.2LPL
Limestone or Dolomite ................. 0.01 × ............ × ............ = ............... LPW=0.4LPL
Fractured Crystalline Rocks ......... 0.3 × ............ × ............ = ............... LPW=0.3LPL
Dense Crystalline Rocks ............... 1×10¥5 × ............ × ............ = ............... LPW=0.8LPL

EXAMPLE OF COMPUTATION FOR ESTIMATING

THE AREA POTENTIALLY EXPOSED VIA

GROUND WATER PATHWAY

A release of hazardous substances occurs
from a facility located in a glacial valley.
Available data indicate the release may have
occurred intermittently over a period of al-
most 1 year, although only one well about
300 feet downgradient of the facility bound-
ary had detectable quantities of contami-
nants. The contaminated well is screened in
the water table aquifer composed of gravelly

sands. The facility boundary nearest the con-
taminated well is almost 3,000 feet in length,
but a review of available data determined
the release is probably localized along a 500-
foot section of the boundary where a stream
leaves the facility. Available water table
data indicate hydraulic gradients in the val-
ley range from 0.005 feet/mile up to 0.25 feet/
mile near pumping wells. No pumping wells
are known to be located near the release, and
a mean hydraulic gradient of 0.1 feet/mile is
estimated in the vicinity of the release site.
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Using the gravel factor from table 1, the LPL
and LPW are estimated:

6000×0.1×1=600 feet (LPL)
and

600×0.2=120 feet (LPW).

Since the estimated LPW (120 feet) is less
than the plume width (500 feet) determined
from other available data, the greater num-
ber is used to compute the area potentially
exposed:

(1) 600 feet×500 feet=300,000 square feet
(about 6.9 acres). The available information
allows an initial determination of area po-
tentially exposed via the ground water path-
way to be estimated:

(2) 300 feet×500 feet=150,000 square feet
(about 3.5 acres).

The total area potentially exposed is the
sum of (1) and (2):

6.9+3.5=10.4 acres.

Surface Water

The area of surface water resources poten-
tially exposed should be estimated by apply-
ing the principles included in the examples
provided below.

EXAMPLE 1: A release occurs and most of
the oil or hazardous substance enters a
creek, stream, or river instantaneously or
over a short time interval (pulse input is as-
sumed). The maximum concentration at any
downstream location, past the initial mixing
distance, is estimated by:

Cp=25(Wi)/(T0.7 Q)

where Cp is the peak concentration, in milli-
grams/liter (mg/L),

Wi is the total reported (or estimated) weight
of the undiluted substance released, in
pounds,

Q is the discharge of the creek, stream, or
river, in cubic feet/second, and

T is the time, in hours, when the peak con-
centration is estimated to reach a down-
stream location L, in miles from the
entry point.

The time T may be estimated from:

T=1.5(L)/Vs

where T and L are defined as above and

Vs is the mean stream velocity, in feet per
second.

The mean stream velocity may be estimated
from available discharge measurements or
from estimates of slope of the water surface
S (foot drop per foot distance downstream)
and estimates of discharge Q (defined above)
using the following equations:

for pool and riffle reaches Vs=0.38(Q0.40)(S0.20),
or

for channel-controlled reaches
Vs=2.69(Q0.26)(S0.28).

Estimates of S may be made from the slope
of the channel, if necessary.

As the peak concentrations become attenu-
ated by downstream transport, the plume
containing the released substance becomes
elongated. The time the plume might take to
pass a particular point downstream may be
estimated using the following equation:

Tp=9.25×106 Wi/(QCp)

where

Tp is the time estimate, in hours, and Wi, Cp,
and Q are defined above.

EXAMPLE 2: A release occurs and most of
the oil or hazardous substance enters a
creek, stream, or river very slowly or over a
long time period (sustained input assumed).
The maximum concentration at any down-
stream location, past the initial mixing dis-
tance, is estimated by:

Cp=C(q)/(Q+

where Cp and Q are defined above,

C is the average concentration of the re-
leased substance during the period of re-
lease, in mg/L, and

q is the discharge rate of the release into the
streamflow, in cubic feet/second.

For the above computations, the initial mix-
ing distance may be estimated by:

Lm=(1.7×10¥5)Vs B2/(D1.5 S0.5)

where

Lm is the initial mixing distance, in miles,
Vs is defined above,
B is the average stream surface width, in ft,
D is the mean depth of the stream, in ft, and
S is the estimated water-surface slope, in ft/

ft.
EXAMPLE 3: A release occurs and the oil or

hazardous substance enters a pond, lake, res-
ervoir, or coastal body of water. The con-
centration of soluble released substance in
the surface water body may be estimated by:

Cp=CVc/(Vw+Vc)

where

Cp and C are defined above,
Vc is the estimated total volume of sub-

stance released, in volumetric units, and
Vw is the estimated volume of the surface

water body, in the same volumetric units
used for Vc.

[51 FR 27725, Aug. 1, 1986, as amended at 52
FR 9100, Mar. 20, 1987]

APPENDIX II TO PART 11—FORMAT FOR

DATA INPUTS AND MODIFICATIONS TO

THE NRDAM/CME

This appendix specifies the format for data
inputs and modifications to the NRDAM/
CME under § 11.41. Consult the back of this
appendix for definitions.
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Starting Point for the NRDAM/CME

The NRDAM/CME begins its calculations
at the point that the released substance en-
tered water in an area represented by its ge-
ographic database. Any water within the ge-
ographic boundaries of the NRDAM/CME is a
‘‘coastal or marine environment.’’ The au-
thorized official must determine all data in-
puts and modifications as of the time and lo-
cation that the released substance entered a
coastal or marine environment. In the case
of a release that began in water in an area
within the boundaries of the NRDAM/CME,
this point will be the same as the point of
the release. However, for releases that begin
on land or that begin outside the boundaries
of the NRDAM/CME, this point will not be
the point of the release but rather the point
at which the released substance migrates
into a coastal or marine environment.

Required Data Inputs

Documentation of the source of the data
inputs; and

Identity of Substance

For release of single substance:
Name of the substance that entered a

coastal or marine environment as it appears
in Table 7.1, Volume I of the NRDAM/CME
technical document (incorporated by ref-
erence, see § 11.18).

For releases of two or more substances or
a release of a mixture of two or more sub-
stances:

Name of only one of the substances that
entered a coastal or marine environment as
it appears in Table 7.1, Volume I of the
NRDAM/CME technical document.

Mass or Volume

For release of single substance:
Mass or volume of identified substance

that entered a coastal or marine environ-
ment stated in tonnes, barrels, gallons, li-
ters, pounds, or kilograms.

For releases of two or more substances or
a release of a mixture of two or more sub-
stances:

Mass or volume of the one identified sub-
stance (rather than total mass) that entered
a coastal or marine environment stated in
tonnes, barrels, gallons, liters, pounds, or
kilograms.

Duration

Length of time over which the identified
substance entered a coastal or marine envi-
ronment stated in hours.

Time

Year, month, day, and hour when the iden-
tified substance first entered a coastal or
marine environment.

Location

Latitude and longitude, stated in degrees
and decimal minutes, where the identified
substance entered a coastal or marine envi-
ronment.

Winds

At least one set of data on prevailing wind
conditions for each day of the 30-day period
beginning 24 hours before the identified sub-
stance entered a coastal or marine environ-
ment. Each set must include:

Wind velocity stated in knots or meters
per second; and

Corresponding wind direction stated in the
degree angle of the wind’s origin.

[One possible source of information is the
National Climatic Data Center, Asheville,
NC (703) 271–4800.]

Response Actions

If removed from water surface:
A rectangular geographic area encompass-

ing the surface water area over which the re-
leased substance was likely to have spread,
stated in terms of the northern- and south-
ern-most latitude, and the eastern- and west-
ern-most longitude;

One or more time frames for removal stat-
ed in terms of the number of days and hours
after the identified substance entered a
coastal or marine environment that removal
began and ended; and

For each time frame, volume of the identi-
fied substance removed from the water sur-
face (not the total volume of contaminated
water or sediments removed) stated in bar-
rels, gallons, or cubic meters.

If removed from shoreline:
A rectangular geographic area encompass-

ing the shoreline area over which the re-
leased substance was likely to have spread,
stated in terms of the northern- and south-
ern-most latitude, and the eastern- and west-
ern-most longitude;

One or more time frames for removal stat-
ed in terms of the number of days and hours
after the identified substance entered a
coastal or marine environment that removal
began and ended; and

For each time frame, volume of the identi-
fied substance removed (not the total vol-
ume of contaminated water or sediments re-
moved) stated in barrels, gallons, or cubic
meters.

Closures

Documentation that the closure was or-
dered by an appropriate agency as a result of
the release;

Province(s) in which closure occurred; and
For beaches:
Whether the beach was Federal or State

(including municipal or county);
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Number of days of closure stated by cal-
endar month; and

Length of shoreline closed, stated in kilo-
meters, for each month in which closure oc-
curred.

For fisheries and shellfish harvest areas:
Whether area closed was seaward open

water, landward open water, or structured;
Number of days of closure; and
Area closed stated in square kilometers.
For furbearer hunting or trapping areas

and waterfowl hunting areas:
Number of days of closure; and
Area closed stated in square kilometers.

Implicit Price Deflator

Quarterly implicit price deflator for the
Gross National Product (base year 1992) for
the quarter in which the identified substance
entered a coastal or marine environment.
[See the Survey of Current Business, pub-
lished by the U.S. Department of Commerce/
Bureau of Economic Analysis, 1441 L Street,
NW, Washington, D.C., 20230, (202) 606–9900.]

Currents

For a rectangular geographic area encom-
passing the area affected by the release stat-
ed in terms of the northern- and southern-
most latitude, and the eastern- and western-
most longitude:

At least one set of data concerning back-
ground (mean) current consisting of—

An east-west (U) velocity stated in centi-
meters per second or knots;

A north-south (V) velocity stated in centi-
meters per second or knots; and

Latitude and longitude of the origin of the
U and V velocity components.

At least one set of data concerning tidal
current at time of flood stage (i.e., rising
tide) consisting of—

An east-west (U) velocity stated in centi-
meters per second or knots;

A north-south (V) velocity stated in centi-
meters per second or knots; and

Latitude and longitude of the origin of the
U and V velocity components.
[Possible sources of information are: the Na-
tional Ocean Service, U.S. Department of
Commerce, Riverdale, MD (310) 436–6990; and
the Eldridge Tide and Pilot Book, Robert
Eldridge White Publisher, Boston, MA (617)
742–3045.]

Tides

Hour of high tide on the day that the iden-
tified substance entered a coastal or marine
environment;

Tidal range at point that the identified
substance entered a coastal or marine envi-
ronment stated in meters; and

Whether the tide in the area affected by
the release is diurnal (i.e., completes one full
cycle every day) or semi-diurnal (i.e., com-
pletes two full cycles every day).

Modifications to the NRDAM/CME Databases
(if Any)

Documentation of the source of the modi-
fication; and

For air temperature:
Air temperature, stated in degrees Celsius,

assigned by the NRDAM/CME at the point
that the identified substance entered a
coastal or marine environment (see Table
III.3.2, Volume III of the NRDAM/CME tech-
nical document); and

Substitute air temperature stated in de-
grees Celsius.

For water temperature at the surface:
Water temperature at the surface, stated

in degrees Celsius, assigned by the NRDAM/
CME at the point that the identified sub-
stance entered a coastal or marine environ-
ment (see Table III.3.3, Volume III of the
NRDAM/CME technical document); and

Substitute water temperature stated in de-
grees Celsius.

For total suspended sediment concentra-
tion:

Total suspended sediment concentration,
stated in milligrams per liter, assigned by
the NRDAM/CME at the point that the iden-
tified substance entered a coastal or marine
environment (see Section 3, Volume I of the
NRDAM/CME technical document); and

Substitute suspended sediment concentra-
tion stated in milligrams per liter.

For mean settling velocity of suspended
solids:

Mean settling velocity of suspended sedi-
ments, stated in meters per day, assigned by
the NRDAM/CME at the point that the iden-
tified substance entered a coastal or marine
environment (see Section 3, Volume I of the
NRDAM/CME technical document); and

Substitute suspended sediment concentra-
tion stated in milligrams per liter.

For habitat type:
Latitude and longitude bounds of area for

which the habitat type is being modified;
Habitat type assigned by the NRDAM/CME

(see Section 3.4, Volume III of the NRDAM/
CME technical document); and

Substitute habitat type.
For releases in Alaska, if the authorized

official leaves the ice modeling function off,
he or she must provide documentation that
ice was absent at the site of the release.

Definitions

Background (mean) current—net long-term
current flow (i.e., one direction only), attrib-
utable to forces such as winds, river flow,
water density, and tides, that remains when
all the oscillatory (tidal) components have
been removed either mathematically or by
measurement techniques.

Landward open water—a body of water that
does not contain vegetation (e.g., wetland,
seagrass, or kelp) or invertebrate reef (e.g.,
coral reef) and is classified as ‘‘landward’’ in
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Table 6.2, Volume I of the NRDAM/CME
technical document.

Province—one of the geographic areas de-
lineated in Table 6.1, Volume I of the
NRDAM/CME technical document.

Seaward open water—a body of water that
does not contain vegetation (e.g., wetlands,
seagrass, or kelp) or invertebrate reef (e.g.,
coral reef) and is classified as ‘‘seaward’’ in
Table 6.2, Volume I of the NRDAM/CME
technical document.

Structured— in an area that contains vege-
tation (e.g., wetlands, seagrass, or kelp) or
invertebrate reef (e.g., coral reef).

Tidal current—currents caused by alternat-
ing rise and fall of the sea level due to the
gravitational forces between the earth,
moon, and sun.

Tidal range—difference between the highest
and lowest height of the tide.

[61 FR 20612, May 7, 1996]

APPENDIX III TO PART 11—FORMAT FOR
DATA INPUTS AND MODIFICATIONS TO
THE NRDAM/GLE

This appendix specifies the format for data
inputs and modifications to the NRDAM/
GLE under § 11.41. Consult the back of this
appendix for definitions.

Point of Analysis

The NRDAM/GLE begins its calculations
at the point that the released substance en-
tered water in an area represented by its ge-
ographic database. Any water within the ge-
ographic boundaries of the NRDAM/GLE is a
‘‘Great Lakes environment.’’ The authorized
official must determine all data inputs and
modifications as of the time and location
that the released substance entered a Great
Lakes environment. In the case of a release
that began in water in an area within the
boundaries of the NRDAM/GLE, this point
will be the same as the point of the release.
However, for releases that begin on land or
that begin outside the boundaries of the
NRDAM/GLE, this point will not be the point
of the release but rather the point at which
the released substance migrates into a Great
Lakes environment.

Required Data Inputs

Documentation of source of data inputs;
and

Identity of Substance

For release of single substance:
Name of the released substance that en-

tered a Great Lakes environment as it ap-
pears in Table 7.1, Volume I of the NRDAM/
GLE technical document (incorporated by
reference, see § 11.18).

For releases of two or more substances or
a release of a mixture of two or more sub-
stances:

Name of only one of the released sub-
stances that entered a Great Lakes environ-
ment as it appears in Table 7.1, Volume I of
the NRDAM/GLE technical document.

Mass or Volume

For releases of single substance:
Mass or volume of identified substance

that entered a Great Lakes environment
stated in tonnes, barrels, gallons, liters,
pounds, or kilograms.

For releases of two or more substances or
a release of a mixture of two or more sub-
stances:

Mass or volume of the one identified sub-
stance (rather than total mass) that entered
a Great Lakes environment stated in tonnes,
barrels, gallons, liters, pounds, or kilograms.

Duration

Length of time over which the identified
substance entered a Great Lakes environ-
ment stated in hours.

Time

Year, month, day, and hour when the iden-
tified substance first entered a Great Lakes
environment.

Location

Latitude and longitude, stated in degrees
and decimal minutes, where the identified
substance entered a Great Lakes environ-
ment.

Winds

At least one set of data on prevailing wind
conditions for each day of the 30-day period
beginning 24 hours before the identified sub-
stance entered a Great Lakes environment.
Each set must include:

Wind velocity stated in knots or meters
per second; and Corresponding wind direction
stated in the degree angle of the wind’s ori-
gin.

[One possible source of information is the
National Climatic Data Center, Asheville,
NC (703) 271–4800.]

Response Actions

Percentage of identified substance re-
moved from water surface, bottom sedi-
ments, and shoreline; and

For each medium cleaned (water surface,
bottom sediments, or shoreline), the number
of days after the identified substance entered
a Great Lakes environment that removal
began and ended.

Closures

Documentation that the closure was or-
dered by an appropriate agency as a result of
the release; and

For boating areas:
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Number of weekend days of closure stated
by calendar month;

Number of weekday days of closure stated
by calendar month; and

Area closed stated in square kilometers.
For beaches:
Whether the beach was Federal or State

(including municipal or county);
Number of days of closure stated by cal-

endar month; and
Length of shoreline closed stated in me-

ters.
For fisheries:
Whether area closed was an offshore, near-

shore, or wetland fishery;
Number of days of closure; and
Area closed stated in square kilometers.
For furbearer hunting or trapping areas

and waterfowl hunting areas:
Number of days of closure; and
Area closed stated in square kilometers.

Implicit Price Deflator

Quarterly implicit price deflator for the
Gross National Product (base year 1992) for
the quarter in which the identified substance
entered a Great Lakes environment. [See the
Survey of Current Business, published by the
U.S. Department of Commerce/Bureau of
Economic Analysis, 1441 L Street, NW, Wash-
ington, D.C., 20230, (202) 606–9900.]

MODIFICATIONS TO THE NRDAM/GLE
DATABASES (IF ANY)

Documentation of the source of the modi-
fications; and

For air temperature:
Air temperature, stated in degrees Celsius,

assigned by the NRDAM/GLE at the point
that the identified substance entered a Great
Lakes environment (see Table III.6.1, Vol-
ume III of the NRDAM/GLE technical docu-
ment); and

Substitute air temperature stated in de-
grees Celsius.

For water temperature at the surface:
Water temperature at the surface, stated

in degrees Celsius, assigned by the NRDAM/
GLE at the point that the identified sub-
stance entered a Great Lakes environment
(see Table III.6.2.6, Volume III of the
NRDAM/GLE technical document); and

Substitute water temperature stated in de-
grees Celsius.

For total suspended sediment concentra-
tion:

Total suspended sediment concentration,
stated in milligrams per liter, assigned by
the NRDAM/GLE at the point that the iden-
tified substance entered a Great Lakes envi-
ronment (see Section 3, Volume I of the
NRDAM/GLE technical document); and

Substitute suspended sediment concentra-
tion stated in milligrams per liter.

For mean settling velocity of suspended
solids:

Mean settling velocity of suspended sedi-
ments, stated in meters per day, assigned by
the NRDAM/GLE at the point that the iden-
tified substance entered a Great Lakes envi-
ronment (see Section 3, Volume I of the
NRDAM/GLE technical document); and

Substitute suspended sediment concentra-
tion stated in milligrams per liter.

For habitat type:
Latitude and longitude bounds of area for

which the habitat type is being modified;
Habitat type assigned by the NRDAM/GLE

(see Section 6.2, Volume III of the NRDAM/
GLE technical document); and

Substitute habitat type.
If the authorized official turns off the ice

modeling function, then he or she must pro-
vide documentation that ice was absent from
the site of the release.

Definitions

Nearshore fishery—fishery in an open water
area that is less than 30 feet in depth or is in
a connecting channel.

Offshore fishery—fishery in an open water
area that is 30 feet or more in depth.

Wetland fishery—fishery that is not in an
open water area.

[61 FR 20614, May 7, 1996]

PART 12—ADMINISTRATIVE AND
AUDIT REQUIREMENTS AND COST
PRINCIPLES FOR ASSISTANCE
PROGRAMS

Subpart A—Administrative and Audit Re-
quirements and Cost Principles for As-
sistance Programs

Sec.
12.1 Scope of part.
12.2 Policy.
12.3 Effect on prior issuances.
12.4 Information collection requirements.
12.5 Waiver.

Subpart B [Reserved]

Subpart C—Uniform Administrative Re-
quirements for Grants and Coopera-
tive Agreements to State and Local
Governments

GENERAL

12.41 Purpose and scope of this part.
12.42 Scope of subpart.
12.43 Definitions.
12.44 Applicability.
12.45 Effect on other issuances.
12.46 Additions and exceptions.

PRE-AWARD REQUIREMENTS

12.50 Forms for applying for grants.
12.51 State plans.
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12.52 Special grant or subgrant conditions
for ‘‘high-risk’’ grantees.

POST-AWARD REQUIREMENTS

Financial Administration

12.60 Standards for financial management
systems.

12.61 Payment.
12.62 Allowable costs.
12.63 Period of availability of funds.
12.64 Matching or cost sharing.
12.65 Program income.
12.66 Non-Federal audit.

CHANGES, PROPERTY, AND SUBAWARDS

12.70 Changes.
12.71 Real property.
12.72 Equipment.
12.73 Supplies.
12.74 Copyrights.
12.75 Subawards to debarred and suspended

parties.
12.76 Procurement.
12.77 Subgrants.

REPORTS, RECORDS, RETENTION, AND
ENFORCEMENT

12.80 Monitoring and reporting program
performance.

12.81 Financial reporting.
12.82 Retention and access requirements for

records.
12.83 Enforcement.
12.84 Termination for convenience.

AFTER-THE-GRANT REQUIREMENTS

12.90 Closeout.
12.91 Later disallowances and adjustments.
12.92 Collection of amounts due.

ENTITLEMENTS [RESERVED]

Subpart D—Governmentwide Debarment
and Suspension (Nonprocurement)
and Governmentwide Requirements
for Drug-Free Workplace (Grants)

GENERAL

12.100 Purpose.
12.105 Definitions.
12.110 Coverage.
12.115 Policy.

EFFECT OF ACTION

12.200 Debarment or suspension.
12.205 Ineligible persons.
12.210 Voluntary exclusion.
12.215 Exception provision.
12.220 Continuation of covered transactions.
12.225 Failure to adhere to restrictions.

DEBARMENT

12.300 General.
12.305 Causes for debarment.

12.310 Procedures.
12.311 Investigation and referral.
12.312 Notice of proposed debarment.
12.313 Opportunity to contest proposed de-

barment.
12.314 Debarring official’s decision.
12.315 Settlement and voluntary exclusion.
12.320 Period of debarment.
12.325 Scope of debarment.

SUSPENSION

12.400 General.
12.405 Causes for suspension.
12.410 Procedures.
12.411 Notice of suspension.
12.412 Opportunity to contest suspension.
12.413 Suspending official’s decision.
12.415 Period of suspension.
12.420 Scope of suspension.

RESPONSIBILITIES OF GSA, DEPARTMENT OF
THE INTERIOR AND PARTICIPANTS

12.500 GSA responsibilities.
12.505 Department of the Interior respon-

sibilities.
12.510 Participants’ responsibilities.

DRUG-FREE WORKPLACE REQUIREMENTS
(GRANTS)

12.600 Purpose.
12.605 Definitions.
12.610 Coverage.
12.615 Grounds for suspension of payments,

suspension or termination of grants, or
suspension or debarment.

12.620 Effect of violation.
12.625 Exception provision.
12.630 Certification requirements and proce-

dures.
12.635 Reporting of and employee sanctions

for convictions of criminal drug offenses.

APPENDIX A TO SUBPART D—CERTIFICATION
REGARDING DEBARMENT, SUSPENSION, AND
OTHER RESPONSIBILITY MATTERS—PRI-
MARY COVERED TRANSACTIONS

APPENDIX B TO SUBPART D—CERTIFICATION
REGARDING DEBARMENT, SUSPENSION, IN-
ELIGIBILITY AND VOLUNTARY EXCLUSION—
LOWER TIER COVERED TRANSACTIONS

APPENDIX C TO SUBPART D—CERTIFICATION
REGARDING DRUG-FREE WORKPLACE RE-
QUIREMENTS

Subpart E—Buy American Requirements for
Assistance Programs

BUY AMERICAN ACT—SUPPLIES

12.700 Scope.
12.705 Definitions.
12.710 Policy.
12.715 Evaluating offers.
12.720 Excepted articles, materials, and sup-

plies.
12.725 Solicitation provisions and contract

clause.
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12.730 Buy American Act—Supplies.

BUY AMERICAN ACT—CONSTRUCTION

MATERIALS

12.800 Scope.
12.805 Definitions.
12.810 Policy.
12.815 Evaluating offers.
12.820 Violations.
12.825 Solicitation provision and contract

clause.
12.830 Buy American Act—Construction ma-

terials.

Subpart F—Uniform Administrative Require-
ments for Grants and Agreements With
Institutions of Higher Education, Hos-
pitals, and Other Non-Profit Organiza-
tions

GENERAL

12.901 Purpose.
12.902 Definitions.
12.903 Effect on other issuances.
12.904 Deviations.
12.905 Subawards.

PRE-AWARD REQUIREMENTS

12.910 Purpose.
12.911 Pre-award policies.
12.912 Forms for applying for Federal assist-

ance.
12.913 Debarment and suspension.
12.914 Special award conditions.
12.915 Metric system of measurement.
12.916 Resource Conservation and Recovery

Act (RCRA) (Pub. L. 94–580 codified at 42
U.S.C. 6962).

12.917 Certifications and representations.

POST-AWARD REQUIREMENTS

Financial and Program Management

12.920 Purpose of financial and program
management.

12.921 Standards for financial management
systems.

12.922 Payment.
12.923 Cost sharing or matching.
12.924 Program income.
12.925 Revision of budget and program

plans.
12.926 Non-Federal audits.
12.927 Allowable costs.
12.928 Period of availability of funds.

Property Standards

12.930 Purpose of property standards.
12.931 Insurance coverage.
12.932 Real property.
12.933 Federally owned and exempt prop-

erty.
12.934 Equipment.

12.935 Supplies and other expendable prop-
erty.

12.936 Intangible property.
12.937 Property trust relationship.

Procurement Standards

12.940 Purpose of procurement standards.
12.941 Recipient responsibilities.
12.942 Codes of conduct.
12.943 Competition.
12.944 Procurement procedures.
12.945 Cost and price analysis.
12.946 Procurement records.
12.947 Contract administration.
12.948 Contract provisions.

Reports and Records

12.950 Purpose of reports and records.
12.951 Monitoring and reporting program

performance.
12.952 Financial reporting.
12.953 Retention and access requirements

for records.

Termination and Enforcement

12.960 Purpose of termination and enforce-
ment.

12.961 Termination.
12.962 Enforcement.

AFTER-THE-AWARD REQUIREMENTS

12.970 Purpose.
12.971 Closeout procedures.
12.972 Subsequent adjustments and continu-

ing responsibilities.
12.973 Collection of amounts due.

APPENDIX A TO SUBPART F—CONTRACT PROVI-
SIONS

AUTHORITY: 5 U.S.C. 301; 31 U.S.C. 6101 note,
7501; 41 U.S.C. 252a, 701 et seq; sec. 501, Pub. L.
104–206, 110 Stat. 2984; sec. 307, Pub. L. 104–
208, 110 Stat. 3009; E.O. 12549, 3 CFR, 1986
Comp., p. 189; E.O. 12674, 3 CFR, 1989 Comp.,
215; E.O. 12689, 3 CFR, 1989 Comp., p. 235; E.O.
12731, 3 CFR, 1990 Comp., p. 306; OMB Circular
A–102; OMB Circular A–110; and OMB Cir-
cular A–133.

CROSS REFERENCE: See also Office of Man-
agement and Budget notice published at 55
FR 21679, May 25, 1990, and 60 FR 33036, June
26, 1995.

EDITORIAL NOTE: For additional informa-
tion, see related documents published at 49
FR 24958, June 18, 1984; 52 FR 20178 and 20360,
May 29, 1987; 53 FR 8028, Mar. 11, 1988; 53 FR
19160, May 26, 1988; and 53 FR 34474, Sept. 6,
1988.
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Subpart A—Administrative and
Audit Requirements and Cost
Principles for Assistance Pro-
grams

SOURCE: 50 FR 6176, Feb. 14, 1985 and 56 FR
45898, Sept. 9, 1991, unless otherwise noted.

§ 12.1 Scope of part.
This part prescribes administrative

requirements and cost principles for
grants and cooperative agreements en-
tered into by the Department.

§ 12.2 Policy.
(a) All financial assistance awards

and subawards, in the form of grants
and cooperative agreements, in accord-
ance with paragraph (b) of this section,
are subject to subparts C, D, E, and F
of this part, OMB Circulars A–102,
‘‘Grants and Cooperative Agreements
with State and Local Governments,’’
A–110, ‘‘Grants and Other Agreements
with Institutions of Higher Education,
Hospitals, and Other Non-Profit Orga-
nizations,’’ A–87, ‘‘Cost Principles for
State and Local Governments,’’ A–21,
‘‘Cost Principles for Educational Insti-
tutions,’’ A–122, ‘‘Cost Principles for
Non-Profit Organizations,’’ and A–133,
‘‘Audits of States, Local Governments,
and Non-Profit Organizations.’’

(b)(1) Governmental recipients and
subrecipients are subject to subparts C,
D, and E of this part, Circulars A–87
and A–133.

(2) Institutions of higher education
which are recipients or subrecipients
are subject to subparts D, E, and F of
this part, Circulars A–110, A–21, and A–
133.

(3) Non-profit organizations which
are recipients or subrecipients are sub-
ject to subparts D, E, and F of this
part, Circulars A–110, A–122, and A–133.

(c) The circulars prescribed by this
part published in the FEDERAL REG-
ISTER are made a part of this regula-
tion and include changes published in
the FEDERAL REGISTER by OMB.

(d)(1) Federal ethics and conduct reg-
ulations contained in 5 CFR part 2635
implement Executive Order 12674, 3
CFR, 1989 Comp., p. 215 (as modified by
Executive Order 12731, 3 CFR, 1990
Comp., p. 306), ‘‘Principles of Ethical
Conduct for Government Officers and

Employees,’’ by prohibiting employees
from endorsing in an official capacity
the proprietary products or processes
of manufacturers or the services of
commercial firms for advertising, pub-
licity, or sales purposes. The Depart-
ment’s use of materials, products, or
services does not constitute official en-
dorsement.

(2) The policy in paragraph (d)(1) of
this section applies to a grant/coopera-
tive agreement whose principal pur-
pose is a partnership where the recipi-
ent/partner contributes resources to
promote agency programs, publicize
agency activities, assists in fundrais-
ing, or provides assistance to the agen-
cy. In the event that such a grant/coop-
erative agreement is awarded to a re-
cipient, other than a State govern-
ment, a local government, or a feder-
ally-recognized Indian tribal govern-
ment, and authorizes joint dissemina-
tion of information and promotion of
activities being supported, the follow-
ing provision shall be made a term and
condition of the award:

GRANT/COOPERATIVE AGREEMENT PROVISION

Recipient shall not publicize or otherwise
circulate, promotional material (such as ad-
vertisements, sales brochures, press releases,
speeches, still and motion pictures, articles,
manuscripts or other publications) which
states or implies governmental, Depart-
mental, bureau, or government employee en-
dorsement of a product, service, or position
which the recipient represents. No release of
information relating to this award may state
or imply that the Government approves of
the recipient’s work products, or considers
the recipient’s work product to be superior
to other products or services.

All information submitted for publication
or other public releases of information re-
garding this project shall carry the following
disclaimer:

The views and conclusions contained in
this document are those of the authors and
should not be interpreted as representing the
opinions or policies of the U.S. Government.
Mention of trade names or commercial prod-
ucts does not constitute their endorsement
by the U.S. Government.

Recipient must obtain prior Government
approval for any public information releases
concerning this award which refer to the De-
partment of the Interior or any bureau or
employee (by name or title). The specific
text, layout photographs, etc. of the pro-
posed release must be submitted with the re-
quest for approval.
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A recipient further agrees to include this
provision in a subaward to any subrecipient,
except for a subaward to a State govern-
ment, a local government, or to a federally-
recognized Indian tribal government.

[End of Provision]

(3) Recipient requests for clearance
of public releases will be reviewed
using existing public information
mechanisms through the appropriate
Public Affairs Office and with con-
sultation with the cognizant Ethics Of-
ficer.

[50 FR 6176, Feb. 14, 1985, as amended at 53
FR 8077, Mar. 11, 1988; 56 FR 45898, Sept. 9,
1991; 59 FR 17712, Apr. 14, 1994; 62 FR 45944,
Aug. 29, 1997]

§ 12.3 Effect on prior issuances.

(a) All provisions of Department of
the Interior nonregulatory program
manuals, handbooks and other mate-
rials which are inconsistent with the
above OMB Circulars are superseded,
except to the extent that they are (1)
required by statute, or (2) authorized in
accordance with the exceptions provi-
sions of each circular.

(b) Except to the extent inconsistent
with the regulations in 43 CFR part 12,
subpart C, all existing Department of
the Interior regulations in 25 CFR
parts 23, 27, 39, 40, 41, 256, 272, 278, and
276; 30 CFR parts 725, 735, 884, 886, and
890; 36 CFR parts 60, 61, 63, 65, 67, 72,
and 800; 43 CFR parts 26 and 32; and 50
CFR parts 80, 81, 82, 83, and 401 are not
superseded by these regulations nor are
any paperwork approvals under the Pa-
perwork Reduction Act.

[50 FR 6176, Feb. 14, 1985, as amended at 53
FR 8077, Mar. 11, 1988]

§ 12.4 Information collection require-
ments.

Information collections in addition
to those required by applicable OMB
Circulars will be cleared by responsible
bureaus and offices on an individual
basis.

§ 12.5 Waiver.

Only OMB can grant exceptions from
the requirements of these Circulars
when exceptions are not prohibited
under existing laws.

Subpart B [Reserved]

Subpart C—Uniform Administrative
Requirements for Grants and
Cooperative Agreements to
State and Local Governments

SOURCE: 53 FR 8077 and 8087, Mar. 11, 1988,
unless otherwise noted.

GENERAL

§ 12.41 Purpose and scope of this part.
This part establishes uniform admin-

istrative rules for Federal grants and
cooperative agreements and subawards
to State, local and Indian tribal gov-
ernments.

§ 12.42 Scope of subpart.
This subpart contains general rules

pertaining to this part and procedures
for control of exceptions from this
part.

§ 12.43 Definitions.
As used in this part:
Accrued expenditures mean the

charges incurred by the grantee during
a given period requiring the provision
of funds for: (1) Goods and other tan-
gible property received; (2) services
performed by employees, contractors,
subgrantees, subcontractors, and other
payees; and (3) other amounts becom-
ing owed under programs for which no
current services or performance is re-
quired, such as annuities, insurance
claims, and other benefit payments.

Accrued income means the sum of: (1)
Earnings during a given period from
services performed by the grantee and
goods and other tangible property de-
livered to purchasers, and (2) amounts
becoming owed to the grantee for
which no current services or perform-
ance is required by the grantee.

Acquisition cost of an item of pur-
chased equipment means the net in-
voice unit price of the property includ-
ing the cost of modifications, attach-
ments, accessories, or auxiliary appa-
ratus necessary to make the property
usable for the purpose for which it was
acquired. Other charges such as the
cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or excluded
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from the unit acquisition cost in ac-
cordance with the grantee’s regular ac-
counting practices.

Administrative requirements mean
those matters common to grants in
general, such as financial management,
kinds and frequency of reports, and re-
tention of records. These are distin-
guished from ‘‘programmatic’’ require-
ments, which concern matters that can
be treated only on a program-by-pro-
gram or grant-by-grant basis, such as
kinds of activities that can be sup-
ported by grants under a particular
program.

Awarding agency means (1) with re-
spect to a grant, the Federal agency,
and (2) with respect to a subgrant, the
party that awarded the subgrant.

Cash contributions means the grant-
ee’s cash outlay, including the outlay
of money contributed to the grantee or
subgrantee by other public agencies
and institutions, and private organiza-
tions and individuals. When authorized
by Federal legislation, Federal funds
received from other assistance agree-
ments may be considered as grantee or
subgrantee cash contributions.

Contract means (except as used in the
definitions for ‘‘grant’’ and ‘‘subgrant’’
in this section and except where quali-
fied by ‘‘Federal’’) a procurement con-
tract under a grant or subgrant, and
means a procurement subcontract
under a contract.

Cost sharing or matching means the
value of the third party in-kind con-
tributions and the portion of the costs
of a federally assisted project or pro-
gram not borne by the Federal Govern-
ment.

Cost-type contract means a contract or
subcontract under a grant in which the
contractor or subcontractor is paid on
the basis of the costs it incurs, with or
without a fee.

Equipment means tangible, non-
expendable, personal property having a
useful life of more than one year and
an acquisition cost of $5,000 or more
per unit. A grantee may use its own
definition of equipment provided that
such definition would at least include
all equipment defined above.

Expenditure report means: (1) For non-
construction grants, the SF–269 ‘‘Fi-
nancial Status Report’’ (or other equiv-
alent report); (2) for construction

grants, the SF–271 ‘‘Outlay Report and
Request for Reimbursement’’ (or other
equivalent report).

Federally recognized Indian tribal gov-
ernment means the governing body or a
governmental agency of any Indian
tribe, band, nation, or other organized
group or community (including any
Native village as defined in section 3 of
the Alaska Native Claims Settlement
Act, 85 Stat 688) certified by the Sec-
retary of the Interior as eligible for the
special programs and services provided
by him through the Bureau of Indian
Affairs.

Government means a State or local
government or a federally recognized
Indian tribal government.

Grant means an award of financial as-
sistance, including cooperative agree-
ments, in the form of money, or prop-
erty in lieu of money, by the Federal
Government to an eligible grantee. The
term does not include technical assist-
ance which provides services instead of
money, or other assistance in the form
of revenue sharing, loans, loan guaran-
tees, interest subsidies, insurance, or
direct appropriations. Also, the term
does not include assistance, such as a
fellowship or other lump sum award,
which the grantee is not required to ac-
count for.

Grantee means the government to
which a grant is awarded and which is
accountable for the use of the funds
provided. The grantee is the entire
legal entity even if only a particular
component of the entity is designated
in the grant award document.

Local government means a county,
municipality, city, town, township,
local public authority (including any
public and Indian housing agency
under the United States Housing Act of
1937) school district, special district,
intrastate district, council of govern-
ments (whether or not incorporated as
a nonprofit corporation under state
law), any other regional or interstate
government entity, or any agency or
instrumentality of a local government.

Obligations means the amounts of or-
ders placed, contracts and subgrants
awarded, goods and services received,
and similar transactions during a given
period that will require payment by
the grantee during the same or a future
period.
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OMB means the U.S. Office of Man-
agement and Budget.

Outlays (expenditures) mean charges
made to the project or program. They
may be reported on a cash or accrual
basis. For reports prepared on a cash
basis, outlays are the sum of actual
cash disbursement for direct charges
for goods and services, the amount of
indirect expense incurred, the value of
in-kind contributions applied, and the
amount of cash advances and payments
made to contractors and subgrantees.
For reports prepared on an accrued ex-
penditure basis, outlays are the sum of
actual cash disbursements, the amount
of indirect expense incurred, the value
of inkind contributions applied, and
the new increase (or decrease) in the
amounts owed by the grantee for goods
and other property received, for serv-
ices performed by employees, contrac-
tors, subgrantees, subcontractors, and
other payees, and other amounts be-
coming owed under programs for which
no current services or performance are
required, such as annuities, insurance
claims, and other benefit payments.

Percentage of completion method refers
to a system under which payments are
made for construction work according
to the percentage of completion of the
work, rather than to the grantee’s cost
incurred.

Prior approval means documentation
evidencing consent prior to incurring
specific cost.

Real property means land, including
land improvements, structures and ap-
purtenances thereto, excluding mov-
able machinery and equipment.

Share, when referring to the awarding
agency’s portion of real property,
equipment or supplies, means the same
percentage as the awarding agency’s
portion of the acquiring party’s total
costs under the grant to which the ac-
quisition costs under the grant to
which the acquisition cost of the prop-
erty was charged. Only costs are to be
counted—not the value of third-party
in-kind contributions.

State means any of the several States
of the United States, the District of
Columbia, the Commonwealth of Puer-
to Rico, any territory or possession of
the United States, or any agency or in-
strumentality of a State exclusive of
local governments. The term does not

include any public and Indian housing
agency under United States Housing
Act of 1937.

Subgrant means an award of financial
assistance in the form of money, or
property in lieu of money, made under
a grant by a grantee to an eligible sub-
grantee. The term includes financial
assistance when provided by contrac-
tual legal agreement, but does not in-
clude procurement purchases, nor does
it include any form of assistance which
is excluded from the definition of
‘‘grant’’ in this part.

Subgrantee means the government or
other legal entity to which a subgrant
is awarded and which is accountable to
the grantee for the use of the funds
provided.

Supplies means all tangible personal
property other than ‘‘equipment’’ as
defined in this part.

Suspension means depending on the
context, either (1) temporary with-
drawal of the authority to obligate
grant funds pending corrective action
by the grantee or subgrantee or a deci-
sion to terminate the grant, or (2) an
action taken by a suspending official in
accordance with agency regulations
implementing E.O. 12549 to imme-
diately exclude a person from partici-
pating in grant transactions for a pe-
riod, pending completion of an inves-
tigation and such legal or debarment
proceedings as may ensue.

Termination means permanent with-
drawal of the authority to obligate pre-
viously-awarded grant funds before
that authority would otherwise expire.
It also means the voluntary relinquish-
ment of that authority by the grantee
or subgrantee. ‘‘Termination’’ does not
include: (1) Withdrawal of funds award-
ed on the basis of the grantee’s under-
estimate of the unobligated balance in
a prior period; (2) Withdrawal of the
unobligated balance as of the expira-
tion of a grant; (3) Refusal to extend a
grant or award additional funds, to
make a competing or noncompeting
continuation, renewal, extension, or
supplemental award; or (4) voiding of a
grant upon determination that the
award was obtained fraudulently, or
was otherwise illegal or invalid from
inception.

Terms of a grant or subgrant mean all
requirements of the grant or subgrant,
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whether in statute, regulations, or the
award document.

Third party in-kind contributions mean
property or services which benefit a
federally assisted project or program
and which are contributed by non-Fed-
eral third parties without charge to the
grantee, or a cost-type contractor
under the grant agreement.

Unliquidated obligations for reports
prepared on a cash basis mean the
amount of obligations incurred by the
grantee that has not been paid. For re-
ports prepared on an accrued expendi-
ture basis, they represent the amount
of obligations incurred by the grantee
for which an outlay has not been re-
corded.

Unobligated balance means the por-
tion of the funds authorized by the
Federal agency that has not been obli-
gated by the grantee and is determined
by deducting the cumulative obliga-
tions from the cumulative funds au-
thorized.

§ 12.44 Applicability.
(a) General. Subparts A–D of this part

apply to all grants and subgrants to
governments, except where inconsist-
ent with Federal statutes or with regu-
lations authorized in accordance with
the exception provision of §12.46, or:

(1) Grants and subgrants to State and
local institutions of higher education
or State and local hospitals.

(2) The block grants authorized by
the Omnibus Budget Reconciliation
Act of 1981 (Community Services; Pre-
ventive Health and Health Services; Al-
cohol, Drug Abuse, and Mental Health
Services; Maternal and Child Health
Services; Social Services; Low-Income
Home Energy Assistance; States’ Pro-
gram of Community Development
Block Grants for Small Cities; and Ele-
mentary and Secondary Education
other than programs administered by
the Secretary of Education under Title
V, Subtitle D, Chapter 2, Section 583—
the Secretary’s discretionary grant
program) and Titles I–III of the Job
Training Partnership Act of 1982 and
under the Public Health Services Act
(Section 1921), Alcohol and Drug Abuse
Treatment and Rehabilitation Block
Grant and Part C of Title V, Mental
Health Service for the Homeless Block
Grant).

(3) Entitlement grants to carry out
the following programs of the Social
Security Act:

(i) Aid to Needy Families with De-
pendent Children (Title IV–A of the
Act, not including the Work Incentive
Program (WIN) authorized by section
402(a)19(G); HHS grants for WIN are
subject to this part);

(ii) Child Support Enforcement and
Establishment of Paternity (Title IV–D
of the Act);

(iii) Foster Care and Adoption Assist-
ance (Title IV–E of the Act);

(iv) Aid to the Aged, Blind, and Dis-
abled (Titles I, X, XIV, and XVI–AABD
of the Act); and

(v) Medical Assistance (Medicaid)
(Title XIX of the Act) not including the
State Medicaid Fraud Control program
authorized by section 1903(a)(6)(B).

(4) Entitlement grants under the fol-
lowing programs of The National
School Lunch Act:

(i) School Lunch (section 4 of the
Act),

(ii) Commodity Assistance (section 6
of the Act),

(iii) Special Meal Assistance (section
11 of the Act),

(iv) Summer Food Service for Chil-
dren (section 13 of the Act), and

(v) Child Care Food Program (section
17 of the Act).

(5) Entitlement grants under the fol-
lowing programs of The Child Nutri-
tion Act of 1966:

(i) Special Milk (section 3 of the Act),
and

(ii) School Breakfast (section 4 of the
Act).

(6) Entitlement grants for State Ad-
ministrative expenses under The Food
Stamp Act of 1977 (section 16 of the
Act).

(7) A grant for an experimental, pilot,
or demonstration project that is also
supported by a grant listed in para-
graph (a)(3) of this section.

(8) Grant funds awarded under sub-
section 412(e) of the Immigration and
Nationality Act (8 U.S.C. 1522(e)) and
subsection 501(a) of the Refugee Edu-
cation Assistance Act of 1980 (Pub. L.
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96–422, 94 Stat. 1809), for cash assist-
ance, medical assistance, and supple-
mental security income benefits to ref-
ugees and entrants and the administra-
tive costs of providing the assistance
and benefits.

(9) Grants to local education agencies
under 20 U.S.C. 236 through 241–1(a),
and 242 through 244 (portions of the Im-
pact Aid program), except for 20 U.S.C.
238(d)(2)(c) and 240(f) (Entitlement In-
crease for Handicapped Children); and

(10) Payments under the Veterans
Administration’s State Home Per Diem
Program (38 U.S.C. 641(a)).

(b) Entitlement programs. Entitlement
programs enumerated above in § 12.44(a)
(3) through (8) are subject to subpart E.

§ 12.45 Effect on other issuances.
All other grants administration pro-

visions of codified program regula-
tions, program manuals, handbooks
and other nonregulatory materials
which are inconsistent with this part
are superseded, except to the extent
they are required by statute, or au-
thorized in accordance with the excep-
tion provision in § 12.46.

§ 12.46 Additions and exceptions.
(a) For classes of grants and grantees

subject to this part, Federal agencies
may not impose additional administra-
tive requirements except in codified
regulations published in the FEDERAL
REGISTER.

(b) Exceptions for classes of grants or
grantees may be authorized only by
OMB.

(c) Exceptions on a case-by-case basis
and for subgrantees may be authorized
by the affected Federal agencies.

PRE-AWARD REQUIREMENTS

§ 12.50 Forms for applying for grants.
(a) Scope. (1) This section prescribes

forms and instructions to be used by
governmental organizations (except
hospitals and institutions of higher
education operated by a government)
in applying for grants. This section is
not applicable, however, to formula
grant programs which do not require
applicants to apply for funds on a
project basis.

(2) This section applies only to appli-
cations to Federal agencies for grants,

and is not required to be applied by
grantees in dealing with applicants for
subgrants. However, grantees are en-
couraged to avoid more detailed or bur-
densome application requirements for
subgrants.

(b) Authorized forms and instructions
for governmental organizations. (1) In ap-
plying for grants, applicants shall only
use standard application forms or those
prescribed by the granting agency with
the approval of OMB under the Paper-
work Reduction Act of 1980.

(2) Applicants are not required to
submit more than the original and two
copies of preapplications or applica-
tions.

(3) Applicants must follow all appli-
cable instructions that bear OMB
clearance numbers. Federal agencies
may specify and describe the programs,
functions, or activities that will be
used to plan, budget, and evaluate the
work under a grant. Other supple-
mentary instructions may be issued
only with the approval of OMB to the
extent required under the Paperwork
Reduction Act of 1980. For any stand-
ard form, except the SF–424 facesheet,
Federal agencies may shade out or in-
struct the applicant to disregard any
line item that is not needed.

(4) When a grantee applies for addi-
tional funding (such as a continuation
or supplemental award) or amends a
previously submitted application, only
the affected pages need be submitted.
Previously submitted pages with infor-
mation that is still current need not be
resubmitted.

§ 12.51 State plans.

(a) Scope. The statutes for some pro-
grams require States to submit plans
before receiving grants. Under regula-
tions implementing Executive Order
12372, ‘‘Intergovernmental Review of
Federal Programs,’’ States are allowed
to simplify, consolidate and substitute
plans. This section contains additional
provisions for plans that are subject to
regulations implementing the Execu-
tive order.

(b) Requirements. A State need meet
only Federal administrative or pro-
grammatic requirements for a plan
that are in statutes or codified regula-
tions.
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(c) Assurances. In each plan the State
will include an assurance that the
State shall comply with all applicable
Federal statutes and regulations in ef-
fect with respect to the periods for
which it receives grant funding. For
this assurance and other assurances re-
quired in the plan, the State may:

(1) Cite by number the statutory or
regulatory provisions requiring the as-
surances and affirm that it gives the
assurances required by those provi-
sions,

(2) Repeat the assurance language in
the statutes or regulations, or

(3) Develop its own language to the
extent permitted by law.

(d) Amendments. A State will amend a
plan whenever necessary to reflect: (1)
New or revised Federal statutes or reg-
ulations or (2) a material change in any
State law, organization, policy, or
State agency operation. The State will
obtain approval for the amendment and
its effective date but need submit for
approval only the amended portions of
the plan.

§ 12.52 Special grant or subgrant con-
ditions for ‘‘high-risk’’ grantees.

(a) A grantee or subgrantee may be
considered ‘‘high risk’’ if an awarding
agency determines that a grantee or
subgrantee:

(1) Has a history of unsatisfactory
performance, or

(2) Is not financially stable, or
(3) Has a management system which

does not meet the management stand-
ards set forth in this part, or

(4) Has not conformed to terms and
conditions of previous awards, or

(5) Is otherwise not responsible; and
if the awarding agency determines that
an award will be made, special condi-
tions and/or restrictions shall cor-
respond to the high risk condition and
shall be included in the award.

(b) Special conditions or restrictions
may include:

(1) Payment on a reimbursement
basis;

(2) Withholding authority to proceed
to the next phase until receipt of evi-
dence of acceptable performance within
a given funding period;

(3) Requiring additional, more de-
tailed financial reports;

(4) Additional project monitoring;

(5) Requiring the grante or sub-
grantee to obtain technical or manage-
ment assistance; or

(6) Establishing additional prior ap-
provals.

(c) If an awarding agency decides to
impose such conditions, the awarding
official will notify the grantee or sub-
grantee as early as possible, in writing,
of:

(1) The nature of the special condi-
tions/restrictions;

(2) The reason(s) for imposing them;
(3) The corrective actions which must

be taken before they will be removed
and the time allowed for completing
the corrective actions and

(4) The method of requesting recon-
sideration of the conditions/restric-
tions imposed.

POST-AWARD REQUIREMENTS

Financial Administration

§ 12.60 Standards for financial man-
agement systems.

(a) A State must expand and account
for grant funds in accordance with
State laws and procedures for expend-
ing and accounting for its own funds.
Fiscal control and accounting proce-
dures of the State, as well as its sub-
grantees and cost-type contractors,
must be sufficient to—

(1) Permit preparation of reports re-
quired by this part and the statutes au-
thorizing the grant, and

(2) Permit the tracing of funds to a
level of expenditures adequate to es-
tablish that such funds have not been
used in violation of the restrictions
and prohibitions of applicable statutes.

(b) The financial management sys-
tems of other grantees and subgrantees
must meet the following standards:

(1) Financial reporting. Accurate, cur-
rent, and complete disclosure of the fi-
nancial results of financially assisted
activities must be made in accordance
with the financial reporting require-
ments of the grant or subgrant.

(2) Accounting records. Grantees and
subgrantees must maintain records
which adequately identify the source
and application of funds provided for fi-
nancially-assisted activities. These
records must contain information per-
taining to grant or subgrant awards
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and authorizations, obligations, unobli-
gated balances, assets, liabilities, out-
lays or expenditures, and income.

(3) Internal control. Effective control
and accountability must be maintained
for all grant and subgrant cash, real
and personal property, and other as-
sets. Grantees and subgrantees must
adequately safeguard all such property
and must assure that it is used solely
for authorized purposes.

(4) Budget control. Actual expendi-
tures or outlays must be compared
with budgeted amounts for each grant
or subgrant. Financial information
must be related to performance or pro-
ductivity data, including the develop-
ment of unit cost information when-
ever appropriate or specifically re-
quired in the grant or subgrant agree-
ment. If unit cost data are required, es-
timates based on available documenta-
tion will be accepted whenever pos-
sible.

(5) Allowable cost. Applicable OMB
cost principles, agency program regula-
tions, and the terms of grant and
subgrant agreements will be followed
in determining the reasonableness, al-
lowability, and allocability of costs.

(6) Source documentation. Accounting
records must be supported by such
source documentation as cancelled
checks, paid bills, payrolls, time and
attendance records, contract and
subgrant award documents, etc.

(7) Cash management. Procedures for
minimizing the time elapsing between
the transfer of funds from the U.S.
Treasury and disbursement by grantees
and subgrantees must be followed
whenever advance payment procedures
are used. Grantees must establish rea-
sonable procedures to ensure the re-
ceipt of reports on subgrantees’ cash
balances and cash disbursements in
sufficient time to enable them to pre-
pare complete and accurate cash trans-
actions reports to the awarding agen-
cy. When advances are made by letter-
of-credit or electronic transfer of funds
methods, the grantee must make
drawdowns as close as possible to the
time of making disbursements. Grant-
ees must monitor cash drawdowns by
their subgrantees to assure that they
conform substantially to the same
standards of timing and amount as
apply to advances to the grantees.

(c) An awarding agency may review
the adequacy of the financial manage-
ment system of any applicant for fi-
nancial assistance as part of a
preaward review or at any time subse-
quent to award.

§ 12.61 Payment.

(a) Scope. This section prescribes the
basic standard and the methods under
which a Federal agency will make pay-
ments to grantees, and grantees will
make payments to subgrantees and
contractors.

(b) Basic standard. Methods and pro-
cedures for payment shall minimize
the time elapsing between the transfer
of funds and disbursement by the
grantee or subgrantee, in accordance
with Treasury regulations at 31 CFR
part 205.

(c) Advances. Grantees and sub-
grantees shall be paid in advance, pro-
vided they maintain or demonstrate
the willingness and ability to maintain
procedures to minimize the time elaps-
ing between the transfer of the funds
and their disbursement by the grantee
or subgrantee.

(d) Reimbursement. Reimbursement
shall be the preferred method when the
requirements in paragraph (c) of this
section are not met. Grantees and sub-
grantees may also be paid by reim-
bursement for any construction grant.
Except as otherwise specified in regula-
tion, Federal agencies shall not use the
percentage of completion method to
pay construction grants. The grantee
or subgrantee may use that method to
pay its construction contractor, and if
it does, the awarding agency’s pay-
ments to the grantee or subgrantee
will be based on the grantee’s or sub-
grantee’s actual rate of disbursement.

(e) Working capital advances. If a
grantee cannot meet the criteria for
advance payments described in para-
graph (c) of this section, and the Fed-
eral agency has determined that reim-
bursement is not feasible because the
grantee lacks sufficient working cap-
ital, the awarding agency may provide
cash or a working capital advance
basis. Under this procedure the award-
ing agency shall advance cash to the
grantee to cover its estimated dis-
bursement needs for an initial period
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generally geared to the grantee’s dis-
bursing cycle. Thereafter, the awarding
agency shall reimburse the grantee for
its actual cash disbursements. The
working capital advance method of
payment shall not be used by grantees
or subgrantees if the reason for using
such method is the unwillingness or in-
ability of the grantee to provide timely
advances to the subgrantee to meet the
subgrantee’s actual cash disburse-
ments.

(f) Effect of program income, refunds,
and audit recoveries on payment. (1)
Grantees and subgrantees shall dis-
burse repayments to and interest
earned on a revolving fund before re-
questing additional cash payments for
the same activity.

(2) Except as provided in paragraph
(f)(1) of this section, grantees and sub-
grantees shall disburse program in-
come, rebates, refunds, contract settle-
ments, audit recoveries and interest
earned on such funds before requesting
additional cash payments.

(g) Withholding payments. (1) Unless
otherwise required by Federal statute,
awarding agencies shall not withhold
payments for proper charges incurred
by grantees or subgrantees unless—

(i) The grantee or subgrantee has
failed to comply with grant award con-
ditions, or

(ii) The grantee or subgrantee is in-
debted to the United States.

(2) Cash withheld for failure to com-
ply with grant award condition, but
without suspension of the grant, shall
be released to the grantee upon subse-
quent compliance. When a grant is sus-
pended, payment adjustments will be
made in accordance with § 12.83(c).

(3) A Federal agency shall not make
payment to grantees for amounts that
are withheld by grantees or sub-
grantees from payment to contractors
to assure satisfactory completion of
work. Payments shall be made by the
Federal agency when the grantees or
subgrantees actually disburse the with-
held funds to the contractors or to es-
crow accounts established to assure
satisfactory completion of work.

(h) Cash depositories. (1) Consistent
with the national goal of expanding the
opportunities for minority business en-
terprises, grantees and subgrantees are
encouraged to use minority banks (a

bank which is owned at least 50 percent
by minority group members). A list of
minority owned banks can be obtained
from the Minority Business Develop-
ment Agency, Department of Com-
merce, Washington, DC 20230.

(2) A grantee or subgrantee shall
maintain a separate bank account only
when required by Federal-State agree-
ment.

(i) Interest earned on advances. Except
for interest earned on advances of
funds exempt under the Intergovern-
mental Cooperation Act (31 U.S.C. 6501
et seq.) and the Indian Self-Determina-
tion Act (23 U.S.C. 450), grantees and
subgrantees shall promptly, but at
least quarterly, remit interest earned
on advances to the Federal agency. The
grantee or subgrantee may keep inter-
est amounts up to $100 per year for ad-
ministrative expenses.

§ 12.62 Allowable costs.

(a) Limitation on use of funds. Grant
funds may be used only for:

(1) The allowable costs of the grant-
ees, subgrantees and cost-type contrac-
tors, including allowable costs in the
form of payments to fixed-price con-
tractors; and

(2) Reasonable fees or profit to cost-
type contractors but not any fee or
profit (or other increment above allow-
able costs) to the grantee or sub-
grantee.

(b) Applicable cost principles. For each
kind of organization, there is a set of
Federal principles for determining al-
lowable costs. Allowable costs will be
determined in accordance with the cost
principles applicable to the organiza-
tion incurring the costs. The following
chart lists the kinds of organizations
and the applicable cost principles.

For the costs of a— Use the principles in—

State, local or Indian tribal
government.

OMB Circular A–87.

Private nonprofit organization
other than an (1) institution
of higher education, (2)
hospital, or (3) organization
named in OMB Circular A–
122 as not subject to that
circular.

OBM Circular A–122.

Educational institutions. ......... OMB Circular A–21.
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For the costs of a— Use the principles in—

For-profit organization other
than a hospital and an or-
ganization named in OBM
Circular A–122 as not sub-
ject to that circular.

48 CFR Part 31. Contract
Cost Principles and Proce-
dures, or uniform cost ac-
counting standards that
comply with cost principles
acceptable to the Federal
agency.

§ 12.63 Period of availability of funds.

(a) General. Where a funding period is
specified, a grantee may charge to the
award only costs resulting from obliga-
tions of the funding period unless car-
ryover of unobligated balances is per-
mitted, in which case the carryover
balances may be charged for costs re-
sulting from obligations of the subse-
quent funding period.

(b) Liquidation of obligations. A grant-
ee must liquidate all obligations in-
curred under the award not later than
90 days after the end of the funding pe-
riod (or as specified in a program regu-
lation) to coincide with the submission
of the annual Financial Status Report
(SF–269). The Federal agency may ex-
tend this deadline at the request of the
grantee.

§ 12.64 Matching or cost sharing.

(a) Basic rule: Costs and contributions
acceptable. With the qualifications and
exceptions listed in paragraph (b) of
this section, a matching or cost shar-
ing requirement may be satisfied by ei-
ther or both of the following:

(1) Allowable costs incurred by the
grantee, subgrantee or a cost-type con-
tractor under the assistance agree-
ment. This includes allowable costs
borne by non-Federal grants or by oth-
ers cash donations from non-Federal
third parties.

(2) The value of third party in-kind
contributions applicable to the period
to which the cost sharing or matching
requirements applies.

(b) Qualifications and exceptions—(1)
Costs borne by other Federal grant agree-
ments. Except as provided by Federal
statute, a cost sharing or matching re-
quirement may not be met by costs
borne by another Federal grant. This
prohibition does not apply to income
earned by a grantee or subgrantee from
a contract awarded under another Fed-
eral grant.

(2) General revenue sharing. For the
purpose of this section, general revenue
sharing funds distributed under 31
U.S.C. 6702 are not considered Federal
grant funds.

(3) Cost or contributions counted to-
wards other Federal costs-sharing require-
ments. Neither costs nor the values of
third party in-kind contributions may
count towards satisfying a cost sharing
or matching requirement of a grant
agreement if they have been or will be
counted towards satisfying a cost shar-
ing or matching requirement of an-
other Federal grant agreement, a Fed-
eral procurement contract, or any
other award of Federal funds.

(4) Costs financed by program income.
Costs financed by program income, as
defined in § 12.65, shall not count to-
wards satisfying a cost sharing or
matching requirement unless they are
expressly permitted in the terms of the
assistance agreement. (This use of gen-
eral program income is described in
§ 12.65(g).)

(5) Services or property financed by in-
come earned by contractors. Contractors
under a grant may earn income from
the activities carried out under the
contract in addition to the amounts
earned from the party awarding the
contract. No costs of services or prop-
erty supported by this income may
count toward satisfying a cost sharing
or matching requirement unless other
provisions of the grant agreement ex-
pressly permit this kind of income to
be used to meet the requirement.

(6) Records. Costs and third party in-
kind contributions counting towards
satisfying a cost sharing or matching
requirement must be verifiable from
the records of grantees and subgrantee
or cost-type contractors. These records
must show how the value placed on
third party in-kind contributions was
derived. To the extent feasible, volun-
teer services will be supported by the
same methods that the organization
uses to support the allocability of regu-
lar personnel costs.

(7) Special standards for third party in-
kind contributions. (i) Third party in-
kind contributions count towards sat-
isfying a cost sharing or matching re-
quirement only where, if the party re-
ceiving the contributions were to pay
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for them, the payments would be allow-
able costs.

(ii) Some third party in-kind con-
tributions are goods and services that,
if the grantee, subgrantee, or contrac-
tor receiving the contribution had to
pay for them, the payments would have
been an indirect costs. Costs sharing or
matching credit for such contributions
shall be given only if the grantee, sub-
grantee, or contractor has established,
along with its regular indirect cost
rate, a special rate for allocating to in-
dividual projects or programs the value
of the contributions.

(iii) A third party in-kind contribu-
tion to a fixed-price contract may
count towards satisfying a cost sharing
or matching requirement only if it re-
sults in:

(A) An increase in the services or
property provided under the contract
(without additional cost to the grantee
or subgrantee) or

(B) A cost savings to the grantee or
subgrantee.

(iv) The values placed on third party
in-kind contributions for cost sharing
or matching purposes will conform to
the rules in the succeeding sections of
this part. If a third party in-kind con-
tribution is a type not treated in those
sections, the value placed upon it shall
be fair and reasonable.

(c) Valuation of donated services—(1)
Volunteer services. Unpaid services pro-
vided to a grantee or subgrantee by in-
dividuals will be 6valued at rates con-
sistent with those ordinarily paid for
similar work in the grantee’s or sub-
grantee’s organization. If the grantee
or subgrantee does not have employees
performing similar work, the rates will
be consistent with those ordinarily
paid by other employers for similar
work in the same labor market. In ei-
ther case, a reasonable amount for
fringe benefits may be included in the
valuation.

(2) Employees of other organizations.
When an employer other than a grant-
ee, subgrantee, or cost-type contractor
furnishes free of charge the services of
an employee in the employee’s normal
line of work, the services will be valued
at the employee’s regular rate of pay
exclusive of the employee’s fringe ben-
efits and overhead costs. If the services

are in a different line of work, para-
graph (c)(1) of this section applies.

(d) Valuation of third party donated
supplies and loaned equipment or space.
(1) If a third party donates supplies,
the contribution will be valued at the
market value of the supplies at the
time of donation.

(2) If a third party donates the use of
equipment or space in a building but
retains title, the contribution will be
valued at the fair rental rate of the
equipment or space.

(e) Valuation of third party donated
equipment, buildings, and land. If a third
party donates equipment, buildings, or
land, and title passes to a grantee or
subgrantee, the treatment of the do-
nated property will depend upon the
purpose of the grant or subgrant, as
follows:

(1) Awards for capital expenditures. If
the purpose of the grant or subgrant is
to assist the grantee or subgrantee in
the acquisition of property, the market
value of that property at the time of
donation may be counted as cost shar-
ing or matching,

(2) Other awards. If assisting in the
acquisition of property is not the pur-
pose of the grant or subgrant, para-
graphs (e)(2) (i) and (ii) of this section
apply:

(i) If approval is obtained from the
awarding agency, the market value at
the time of donation of the donated
equipment or buildings and the fair
rental rate of the donated land may be
counted as cost sharing or matching.
In the case of a subgrant, the terms of
the grant agreement may require that
the approval be obtained from the Fed-
eral agency as well as the grantee. In
all cases, the approval may be given
only if a purchase of the equipment or
rental of the land would be approved as
an allowable direct cost. If any part of
the donated property was acquired
with Federal funds, only the non-fed-
eral share of the property may be
counted as cost-sharing or matching.

(ii) If approval is not obtained under
paragraph (e)(2)(i) of this section, no
amount may be counted for donated
land, and only depreciation or use al-
lowances may be counted for donated
equipment and buildings. The deprecia-
tion or use allowances for this property
are not treated as third party in-kind
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contributions. Instead, they are treat-
ed as costs incurred by the grantee or
subgrantee. They are computed and al-
located (usually as indirect costs) in
accordance with the cost principles
specified in § 12.62, in the same way as
depreciation or use allowances for pur-
chased equipment and buildings. The
amount of depreciation or use allow-
ances for donated equipment and build-
ings is based on the property’s market
value at the time it was donated.

(f) Valuation of grantee or subgrantee
donated real property for construction/ac-
quisition. If a grantee or subgrantee do-
nates real property for a construction
or facilities acquisition project, the
current market value of that property
may be counted as cost sharing or
matching. If any part of the donated
property was acquired with Federal
funds, only the non-federal share of the
property may be counted as cost shar-
ing or matching.

(g) Appraisal of real property. In some
cases under paragraphs (d), (e) and (f)
of this section, it will be necessary to
establish the market value of land or a
building or the fair rental rate of land
or of space in a building. In these cases,
the Federal agency may require the
market value or fair rental value be set
by an independent appraiser, and that
the value or rate be certified by the
grantee. This requirement will also be
imposed by the grantee on subgrantees.

§ 12.65 Program income.
(a) General. Grantees are encouraged

to earn income to defray program
costs. Program income includes income
from fees for services performed, from
the use or rental of real or personal
property acquired with grant funds,
from the sale of commodities or items
fabricated under a grant agreement,
and from payments of principal and in-
terest on loans made with grant funds.
Except as otherwise provided in regula-
tions of the Federal agency, program
income does not include interest on
grant funds, rebates, credits, discounts,
refunds, etc. and interest earned on
any of them.

(b) Definition of program income. Pro-
gram income means gross income re-
ceived by the grantee or subgrantee di-
rectly generated by a grant supported
activity, or earned only as a result of

the grant agreement during the grant
period. ‘‘During the grant period’’ is
the time between the effective date of
the award and the ending date of the
award reflected in the final financial
report.

(c) Cost of generating program income.
If authorized by Federal regulations or
the grant agreement, costs incident to
the generation of program income may
be deducted from gross income to de-
termine program income.

(d) Governmental revenues. Taxes, spe-
cial assessments, levies, fines, and
other such revenues raised by a grantee
or subgrantee are not program income
unless the revenues are specifically
identified in the grant agreement or
Federal agency regulations as program
income.

(e) Royalties. Income from royalties
and license fees for copyrighted mate-
rial, patents, and inventions developed
by a grantee or subgrantee is program
income only if the revenues are specifi-
cally identified in the grant agreement
or Federal agency regulations as pro-
gram income. (See § 12.74.)

(f) Property. Proceeds from the sale of
real property or equipment will be han-
dled in accordance with the require-
ments of §§ 12.71 and 12.72.

(g) Use of program income. Program
income shall be deducted from outlays
which may be both Federal and non-
Federal as described below, unless the
Federal agency regulations or the
grant agreement specify another alter-
native (or a combination of the alter-
natives). In specifying alternatives, the
Federal agency may distinguish be-
tween income earned by the grantee
and income earned by subgrantees and
between the sources, kinds, or amounts
of income. When Federal agencies au-
thorize the alternatives in paragraphs
(g) (2) and (3) of this section, program
income in excess of any limits stipu-
lated shall also be deducted from out-
lays.

(1) Deduction. Ordinarily program in-
come shall be deducted from total al-
lowable costs to determine the net al-
lowable costs. Program income shall be
used for current costs unless the Fed-
eral agency authorizes otherwise. Pro-
gram income which the grantee did not
anticipate at the time of the award
shall be used to reduce the Federal
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agency and grantee contributions rath-
er than to increase the funds commit-
ted to the project.

(2) Addition. When authorized, pro-
gram income may be added to the
funds committed to the grant agree-
ment by the Federal agency and the
grantee. The program income shall be
used for the purposes and under the
conditions of the grant agreement.

(3) Cost sharing or matching. When au-
thorized, program income may be used
to meet the cost sharing or matching
requirement of the grant agreement.
The amount of the Federal grant award
remains the same.

(h) Income after the award period.
There are no Federal requirements gov-
erning the disposition of program in-
come earned after the end of the award
period (i.e., until the ending date of the
final financial report, see paragraph (a)
of this section), unless the terms of the
agreement or the Federal agency regu-
lations provide otherwise.

§ 12.66 Non-Federal audit.
(a) Basic rule. Grantees and sub-

grantees are responsible for obtaining
audits in accordance with the Single
Audit Act Amendments of 1996 (31
U.S.C. 7501–7507) and revised OMB Cir-
cular A–133, ‘‘Audits of States, Local
Governments, and Non-Profit Organi-
zations.’’ The audits shall be made by
an independent auditor in accordance
with generally accepted government
auditing standards covering financial
audits.

(b) Subgrantees. State or local govern-
ments, as those terms are defined for
purposes of the Single Audit Act
Amendments of 1996, that provide Fed-
eral awards to a subgrantee, which ex-
pends $300,000 or more (or other
amount as specified by OMB) in Fed-
eral awards in a fiscal year, shall:

(1) Determine whether State or local
subgrantees have met the audit re-
quirements of the Act and whether sub-
grantees covered by OMB Circular A–
110, ‘‘Uniform Administrative Require-
ments for Grants and Agreements with
Institutions of Higher Education, Hos-
pitals, and Other Non-Profit Organiza-
tions,’’ have met the audit require-
ments of the Act. Commercial contrac-
tors (private for-profit and private and
governmental organizations) providing

goods and services to State and local
governments are not required to have a
single audit performed. State and local
governments should use their own pro-
cedures to ensure that the contractor
has complied with laws and regulations
affecting the expenditure of Federal
funds;

(2) Determine whether the sub-
grantee spent Federal assistance funds
provided in accordance with applicable
laws and regulations. This may be ac-
complished by reviewing an audit of
the subgrantee made in accordance
with the Act, Circular A–110, or
through other means (e.g., program re-
views) if the subgrantee has not had
such an audit;

(3) Ensure that appropriate correc-
tive action is taken within six months
after receipt of the audit report in in-
stance of noncompliance with Federal
laws and regulations;

(4) Consider whether subgrantee au-
dits necessitate adjustment of the
grantee’s own records; and

(5) Require each subgrantee to permit
independent auditors to have access to
the records and financial statements.

(c) Auditor selection. In arranging for
audit services, § 12.36 shall be followed.

[53 FR 8077 and 8087, Mar. 11, 1988, as amend-
ed at 62 FR 45939, 45945, Aug. 29, 1997]

CHANGES, PROPERTY, AND SUBAWARDS

§ 12.70 Changes.
(a) General. Grantees and subgrantees

are permitted to rebudget within the
approved direct cost budget to meet
unanticipated requirements and may
make limited program changes to the
approved project. However, unless
waived by the awarding agency, certain
types of post-award changes in budgets
and projects shall require the prior
written approval of the awarding agen-
cy.

(b) Relation to cost principles. The ap-
plicable cost principles (see § 12.62) con-
tain requirements for prior approval of
certain types of costs. Except where
waived, those requirements apply to all
grants and subgrants even if para-
graphs (c) through (f) of this section do
not.

(c) Budget changes—(1) Nonconstruc-
tion projects. Except as stated in other
regulations or an award document,
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grantees or subgrantees shall obtain
the prior approval of the awarding
agency whenever any of the following
changes is anticipated under a non-
construction award:

(i) Any revision which would result
in the need for additional funding.

(ii) Unless waived by the awarding
agency, cumulative transfers among di-
rect cost categories, or, if applicable,
among separately budgeted programs,
projects, functions, or activities which
exceed or are expected to exceed ten
percent of the current total approved
budget, whenever the awarding agen-
cy’s share exceeds $100,000.

(iii) Transfer of funds allotted for
training allowances (i.e., from direct
payments to trainees to other expense
categories).

(2) Construction projects. Grantees and
subgrantees shall obtain prior written
approval for any budget revision which
would result in the need for additional
funds.

(3) Combined construction and non-
construction projects. When a grant or
subgrant provides funding for both con-
struction and nonconstruction activi-
ties, the grantee or subgrantee must
obtain prior written approval from the
awarding agency before making any
fund or budget transfer from non-
construction to construction or vice
versa.

(d) Programmatic changes. Grantees or
subgrantees must obtain the prior ap-
proval of the awarding agency when-
ever any of the following actions is an-
ticipated:

(1) Any revision of the scope or objec-
tives of the project (regardless of
whether there is an associated budget
revision requiring prior approval).

(2) Need to extend the period of avail-
ability of funds.

(3) Changes in key persons in cases
where specified in an application or a
grant award. In research projects, a
change in the project director or prin-
cipal investigator shall always require
approval unless waived by the award-
ing agency.

(4) Under nonconstruction projects,
contracting out, subgranting (if au-
thorized by law) or otherwise obtaining
the services of a third party to perform
activities which are central to the pur-
poses of the award. This approval re-

quirement is in addition to the ap-
proval requirements of § 12.76 but does
not apply to the procurement of equip-
ment, supplies, and general support
services.

(e) Additional prior approval require-
ments. The awarding agency may not
require prior approval for any budget
revision which is not described in para-
graph (c) of this section.

(f) Requesting prior approval. (1) A re-
quest for prior approval of any budget
revision will be in the same budget for-
mal the grantee used in its application
and shall be accompanied by a nar-
rative justification for the proposed re-
vision.

(2) A request for a prior approval
under the applicable Federal cost prin-
ciples (see § 12.62) may be made by let-
ter.

(3) A request by a subgrantee for
prior approval will be addressed in
writing to the grantee. The grantee
will promptly review such request and
shall approve or disapprove the request
in writing. A grantee will not approve
any budget or project revision which is
inconsistent with the purpose or terms
and conditions of the Federal grant to
the grantee. If the revision, requested
by the subgrantee would result in a
change to the grantee’s approved
project which requires Federal prior
approval, the grantee will obtain the
Federal agency’s approval before ap-
proving the subgrantee’s request.

§ 12.71 Real property.
(a) Title. Subject to the obligations

and conditions set forth in this section,
title to real property acquired under a
grant or subgrant will vest upon acqui-
sition in the grantee or subgrantee re-
spectively.

(b) Use. Except as otherwise provided
by Federal statutes, real property will
be used for the originally authorized
purposes as long as needed for that pur-
poses, and the grantee or subgrantee
shall not dispose of or encumber its
title or other interests.

(c) Disposition. When real property is
no longer needed for the originally au-
thorized purpose, the grantee or sub-
grantee will request disposition in-
structions from the awarding agency.
The instructions will provide for one of
the following alternatives:
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(1) Retention of title. Retain title after
compensating the awarding agency.
The amount paid to the awarding agen-
cy will be computed by applying the
awarding agency’s percentage of par-
ticipation in the cost of the original
purchase to the fair market value of
the property. However, in those situa-
tions where a grantee or subgrantee is
disposing of real property acquired
with grant funds and acquiring replace-
ment real property under the same pro-
gram, the net proceeds from the dis-
position may be used as an offset to the
cost of the replacement property.

(2) Sale of property. Sell the property
and compensate the awarding agency.
The amount due to the awarding agen-
cy will be calculated by applying the
awarding agency’s percentage of par-
ticipation in the cost of the original
purchase to the proceeds of the sale
after deduction of any actual and rea-
sonable selling and fixing-up expenses.
If the grant is still active, the net pro-
ceeds from sale may be offset against
the original cost of the property. When
a grantee or subgrantee is directed to
sell property, sales procedures shall be
followed that provide for competition
to the extent practicable and result in
the highest possible return.

(3) Transfer of title. Transfer title to
the awarding agency or to a third-
party designated/approved by the
awarding agency. The grantee or sub-
grantee shall be paid an amount cal-
culated by applying the grantee or sub-
grantee’s percentage of participation
in the purchase of the real property to
the current fair market value of the
property.

§ 12.72 Equipment.
(a) Title. Subject to the obligations

and conditions set forth in this section,
title to equipment acquired under a
grant or subgrant will vest upon acqui-
sition in the grantee or subgrantee re-
spectively.

(b) States. A State will use, manage,
and dispose of equipment acquired
under a grant by the State in accord-
ance with State laws and procedures.
Other grantees and subgrantees will
follow paragraphs (c) through (e) of
this section.

(c) Use. (1) Equipment shall be used
by the grantee or subgrantee in the

program or project for which it was ac-
quired as long as needed, whether or
not the project or program continues
to be supported by Federal funds. When
no longer needed for the original pro-
gram or project, the equipment may be
used in other activities currently or
previously supported by a Federal
agency.

(2) The grantee or subgrantee shall
also make equipment available for use
on other projects or programs cur-
rently or previously supported by the
Federal Government, providing such
use will not interfere with the work on
the projects or program for which it
was originally acquired. First pref-
erence for other use shall be given to
other programs or projects supported
by the awarding agency. User fees
should be considered if appropriate.

(3) Notwithstanding the encourage-
ment in § 12.65(a) to earn program in-
come, the grantee or subgrantee must
not use equipment acquired with grant
funds to provide services for a fee to
compete unfairly with private compa-
nies that provide equivalent services,
unless specifically permitted or con-
templated by Federal statute.

(4) When acquiring replacement
equipment, the grantee or subgrantee
may use the equipment to be replaced
as a trade-in or sell the property and
use the proceeds to offset the cost of
the replacement property, subject to
the approval of the awarding agency.

(d) Management requirements. Proce-
dures for managing equipment (includ-
ing replacement equipment), whether
acquired in whole or in part with grant
funds, until disposition takes place
will, as a minimum, meet the following
requirements:

(1) Property records must be main-
tained that include a description of the
property, a serial number or other
identification number, the source of
property, who holds title, the acquisi-
tion date, and cost of the property, per-
centage of Federal participation in the
cost of the property, the location, use
and condition of the property, and any
ultimate disposition data including the
date of disposal and sale price of the
property.
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(2) A physical inventory of the prop-
erty must be taken and the results rec-
onciled with the property records at
least once every two years.

(3) A control system must be devel-
oped to ensure adequate safeguards to
prevent loss, damage, or theft of the
property. Any loss, damage, or theft
shall be investigated.

(4) Adequate maintenance procedures
must be developed to keep the property
in good condition.

(5) If the grantee or subgrantee is au-
thorized or required to sell the prop-
erty, proper sales procedures must be
established to ensure the highest pos-
sible return.

(e) Disposition. When original or re-
placement equipment acquired under a
grant or subgrant is no longer needed
for the original project or program or
for other activities currently or pre-
viously supported by a Federal agency,
disposition of the equipment will be
made as follows:

(1) Items of equipment with a current
per-unit fair market value of less than
$5,000 may be retained, sold or other-
wise disposed of with no further obliga-
tion to the awarding agency.

(2) Items of equipment with a current
per unit fair market value in excess of
$5,000 may be retained or sold and the
awarding agency shall have a right to
an amount calculated by multiplying
the current market value or proceeds
from sale by the awarding agency’s
share of the equipment.

(3) In cases where a grantee or sub-
grantee fails to take appropriate dis-
position actions, the awarding agency
may direct the grantee or subgrantee
to take excess and disposition actions.

(f) Federal equipment. In the event a
grantee or subgrantee is provided fed-
erally-owned equipment:

(1) Title will remain vested in the
Federal Government.

(2) Grantees or subgrantees will man-
age the equipment in accordance with
Federal agency rules and procedures,
and submit an annual inventory list-
ing.

(3) When the equipment is no longer
needed, the grantee or subgrantee will
request disposition instructions from
the Federal agency.

(g) Right to transfer title. The Federal
awarding agency may reserve the right

to transfer title to the Federal Govern-
ment or a third part named by the
awarding agency when such a third
party is otherwise eligible under exist-
ing statutes. Such transfers shall be
subject to the following standards:

(1) The property shall be identified in
the grant or otherwise made known to
the grantee in writing.

(2) The Federal awarding agency
shall issue disposition instruction
within 120 calendar days after the end
of the Federal support of the project
for which it was acquired. If the Fed-
eral awarding agency fails to issue dis-
position instructions within the 120
calendar-day period the grantee shall
follow 12.72(e).

(3) When title to equipment is trans-
ferred, the grantee shall be paid an
amount calculated by applying the per-
centage of participation in the pur-
chase to the current fair market value
of the property.

§ 12.73 Supplies.

(a) Title. Title to supplies acquired
under a grant or subgrant will vest,
upon acquisition, in the grantee or sub-
grantee respectively.

(b) Disposition. If there is a residual
inventory of unused supplies exceeding
$5,000 in total aggregate fair market
value upon termination or completion
of the award, and if the supplies are
not needed for any other federally
sponsored programs or projects, the
grantee or subgrantee shall com-
pensate the awarding agency for its
share.

§ 12.74 Copyrights.

The Federal awarding agency re-
serves a royalty-free, nonexclusive, and
irrevocable license to reproduce, pub-
lish or otherwise use, and to authorize
others to use, for Federal Government
purposes:

(a) The copyright in any work devel-
oped under a grant, subgrant, or con-
tract under a grant or subgrant; and

(b) Any rights of copyright to which
a grantee, subgrantee or a contractor
purchases ownership with grant sup-
port.
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§ 12.75 Subawards to debarred and
suspended parties.

Grantees and subgrantees must not
make any award or permit any award
(subgrant or contract) at any tier to
any party which is debarred or sus-
pended or is otherwise excluded from or
ineligible for participation in Federal
assistance programs under Executive
Order 12549, ‘‘Debarment and Suspen-
sion.’’

§ 12.76 Procurement.
(a) States. When procuring property

and services under a grant, a State will
follow the same policies and procedures
it uses for procurements from its non-
Federal funds. The State will ensure
that every purchase order or other con-
tract includes any clauses required by
Federal statutes and executive orders
and their implementing regulations.
Other grantees and subgrantees will
follow paragraphs (b) through (i) in
this section.

(b) Procurement standards. (1) Grant-
ees and subgrantees will use their own
procurement procedures which reflect
applicable State and local laws and
regulations, provided that the procure-
ments conform to applicable Federal
law and the standards identified in this
section.

(2) Grantees and subgrantees will
maintain a contract administration
system which ensures that contractors
perform in accordance with the terms,
conditions, and specifications of their
contracts or purchase orders.

(3) Grantees and subgrantees will
maintain a written code of standards of
conduct governing the performance of
their employees engaged in the award
and administration of contracts. No
employee, officer or agent of the grant-
ee or subgrantee shall participate in se-
lection, or in the award or administra-
tion of a contract supported by Federal
funds if a conflict of interest, real or
apparent, would be involved. Such a
conflict would arise when:

(i) The employee, officer or agent,
(ii) Any member of his immediate

family,
(iii) His or her partner, or
(iv) An organization which employs,

or is about to employ, any of the
above, has a financial or other interest
in the firm selected for award. The

grantee’s or subgrantee’s officers, em-
ployees or agents will neither solicit
nor accept gratuities, favors or any-
thing of monetary value from contrac-
tors, potential contractors, or parties
to subagreements. Grantee and sub-
grantees may set minimum rules where
the financial interest is not substantial
or the gift is an unsolicited item of
nominal intrinsic value. To the extent
permitted by State or local law or reg-
ulations, such standards or conduct
will provide for penalties, sanctions, or
other disciplinary actions for viola-
tions of such standards by the grant-
ee’s and subgrantee’s officers, employ-
ees, or agents, or by contractors or
their agents. The awarding agency may
in regulation provide additional prohi-
bitions relative to real, apparent, or
potential conflicts of interest.

(4) Grantee and subgrantee proce-
dures will provide for a review of pro-
posed procurements to avoid purchase
of unnecessary or duplicative items.
Consideration should be given to con-
solidating or breaking out procure-
ments to obtain a more economical
purchase. Where appropriate, an analy-
sis will be made of lease versus pur-
chase alternatives, and any other ap-
propriate analysis to determine the
most economical approach.

(5) To foster greater economy and ef-
ficiency, grantees and subgrantees are
encouraged to enter into State and
local intergovernmental agreements
for procurement or use of common
goods and services.

(6) Grantees and subgrantees are en-
couraged to use Federal excess and sur-
plus property in lieu of purchasing new
equipment and property whenever such
use is feasible and reduces project
costs.

(7) Grantees and subgrantees are en-
couraged to use value engineering
clauses in contracts for construction
projects of sufficient size to offer rea-
sonable opportunities for cost reduc-
tions. Value engineering is a system-
atic and creative anaylsis of each con-
tract item or task to ensure that its es-
sential function is provided at the
overall lower cost.

(8) Grantees and subgrantees will
make awards only to responsible con-
tractors possessing the ability to per-
form successfully under the terms and
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conditions of a proposed procurement.
Consideration will be given to such
matters as contractor integrity, com-
pliance with public policy, record of
past performance, and financial and
technical resources.

(9) Grantees and subgrantees will
maintain records sufficient to detail
the significant history of a procure-
ment. These records will include, but
are not necessarily limited to the fol-
lowing: rationale for the method of
procurement, selection of contract
type, contractor selection or rejection,
and the basis for the contract price.

(10) Grantees and subgrantees will
use time and material type contracts
only—

(i) After a determination that no
other contract is suitable, and

(ii) If the contract includes a ceiling
price that the contractor exceeds at its
own risk.

(11) Grantees and subgrantees alone
will be responsible, in accordance with
good administrative practice and sound
business judgment, for the settlement
of all contractual and administrative
issues arising out of procurements.
These issues include, but are not lim-
ited to source evaluation, protests, dis-
putes, and claims. These standards do
not relieve the grantee or subgrantee
of any contractual responsibilities
under its contracts. Federal agencies
will not substitute their judgment for
that of the grantee or subgrantee un-
less the matter is primarily a Federal
concern. Violations of law will be re-
ferred to the local, State, or Federal
authority having proper jurisdiction.

(12) Grantees and subgrantees will
have protest procedures to handle and
resolve disputes relating to their pro-
curements and shall in all instances
disclose information regarding the pro-
test to the awarding agency. A
protestor must exhaust all administra-
tive remedies with the grantee and sub-
grantee before pursuing a protest with
the Federal agency. Reviews of pro-
tests by the Federal agency will be lim-
ited to:

(i) Violations of Federal law or regu-
lations and the standards of this sec-
tion (violations of State or local law
will be under the jurisdiction of State
or local authorities) and

(ii) Violations of the grantee’s or sub-
grantee’s protest procedures for failure
to review a complaint or protest. Pro-
tests received by the Federal agency
other than those specified above will be
referred to the grantee or subgrantee.

(c) Competition. (1) All procurement
transactions will be conducted in a
manner providing full and open com-
petition consistent with the standards
of § 12.76. Some of the situations con-
sidered to be restrictive of competition
include but are not limited to:

(i) Placing unreasonable require-
ments on firms in order for them to
qualify to do business,

(ii) Requiring unnecessary experience
and excessive bonding,

(iii) Noncompetitive pricing practices
between firms or between affiliated
companies,

(iv) Noncompetitive awards to con-
sultants that are on retainer contracts,

(v) Organizational conflicts of inter-
est,

(vi) Specifying only a ‘‘brand name’’
product instead of allowing ‘‘an equal’’
product to be offered and describing
the performance of other relevant re-
quirements of the procurement, and

(vii) Any arbitrary action in the pro-
curement process.

(2) Grantees and subgrantees will
conduct procurements in a manner
that prohibits the use of statutorily or
administratively imposed in-State or
local geographical preferences in the
evaluation of bids or proposals, except
in those cases where applicable Federal
statutes expressly mandate or encour-
age geographic preference. Nothing in
this section preempts State licensing
laws. When contracting for architec-
tural and engineering (A/E) services,
geographic location may be a selection
criteria provided its application leaves
an appropriate number of qualified
firms, given the nature and size of the
project, to compete for the contract.

(3) Grantees will have written selec-
tion procedures for procurement trans-
actions. These procedures will ensure
that all solicitations:

(i) Incorporate a clear and accurate
description of the technical require-
ments for the material, product, or
service to be procured. Such descrip-
tion shall not, in competitive procure-
ments, contain features which unduly
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restrict competition. The description
may include a statement of the quali-
tative nature of the material, product
or service to be procured, and when
necessary, shall set forth those mini-
mum essential characteristics and
standards to which it must conform if
it is to satisfy its intended use. De-
tailed product specifications should be
avoided if at all possible. When it is
impractical or uneconomical to make a
clear and accurate description of the
technical requirements, a ‘‘brand name
or equal’’ description may be used as a
means to define the performance or
other salient requirements of a pro-
curement. The specific features of the
named brand which must be met by
offerors shall be clearly stated; and

(ii) Identify all requirements which
the offerors must fulfill and all other
factors to be used in evaluating bids or
proposals.

(4) Grantees and subgrantees will en-
sure that all prequalified lists of per-
sons, firms, or products which are used
in acquiring goods and services are cur-
rent and include enough qualified
sources to ensure maximum open and
free competition. Also, grantees and
subgrantees will not preclude potential
bidders from qualifying during the so-
licitation period.

(d) Methods of procurement to be fol-
lowed—(1) Procurement by small purchase
procedures. Small purchase procedures
are those relatively simple and infor-
mal procurement methods for securing
services, supplies, or other property
that do not cost more than the sim-
plified acquisition threshold fixed at 41
U.S.C. 403(11) (currently set at $100,000).
If small purchase procedures are used,
price or rate quotations shall be ob-
tained from an adequate number of
qualified sources.

(2) Procurement by sealed bids (for-
mal advertising). Bids are publicly so-
licited and a firm-fixed-price contract
(lump sum or unit price) is awarded to
the responsible bidder whose bid, con-
forming with all the material terms
and conditions of the invitation for
bids, is the lowest in price. The sealed
bid method is the preferred method for
procuring construction, if the condi-
tions in § 12.76(d)(2)(i) apply.

(i) In order for sealed bidding to be
feasible, the following conditions
should be present:

(A) A complete, adequate, and realis-
tic specification or purchase descrip-
tion is available;

(B) Two or more responsible bidders
are willing and able to compete effec-
tively and for the business; and

(C) The procurement lends itself to a
firm fixed price contract and the selec-
tion of the successful bidder can be
made principally on the basis of price.

(ii) If sealed bids are used, the follow-
ing requirements apply:

(A) The invitation for bids will be
publicly advertised and bids shall be
solicited from an adequate number of
known suppliers, providing them suffi-
cient time prior to the date set for
opening the bids;

(B) The invitation for bids, which
will include any specifications and per-
tinent attachments, shall define the
items or services in order for the bidder
to properly respond;

(C) All bids will be publicly opened at
the time and place prescribed in the in-
vitation for bids;

(D) A firm fixed-price contract award
will be made in writing to the lowest
responsive and responsible bidder.
Where specified in bidding documents,
factors such as discounts, transpor-
tation cost, and life cycle costs shall be
considered in determining which bid is
lowest. Payment discounts will only be
used to determine the low bid when
prior experience indicates that such
discounts are usually taken advantage
of; and

(E) Any or all bids may be rejected if
there is a sound documented reason.

(3) Procurement by competitive propos-
als. The technique of competitive pro-
posals is normally conducted with
more than one source submitting an
offer, and either a fixed-price or cost-
reimbursement type contract is award-
ed. It is generally used when conditions
are not appropriate for the use of
sealed bids. If this method is used, the
following requirements apply:

(i) Requests for proposals will be pub-
licized and identify all evaluation fac-
tors and their relative importance. Any
response to publicized requests for pro-
posals shall be honored to the maxi-
mum extent practical;
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(ii) Proposals will be solicited from
an adequate number of qualified
sources;

(iii) Grantees and subgrantees will
have a method for conducting tech-
nical evaluations of the proposals re-
ceived and for selecting awardees;

(iv) Awards will be made to the re-
sponsible firm whose proposal is most
advantageous to the program, with
price and other factors considered; and

(v) Grantees and subgrantees may
use competitive proposal procedures
for qualifications-based procurement of
architectural/engineering (A/E) profes-
sional services whereby competitors’
qualifications are evaluated and the
most qualified competitor is selected,
subject to negotiation of fair and rea-
sonable compensation. The method,
where price is not used as a selection
factor, can only be used in procure-
ment of A/E professional services. It
cannot be used to purchase other types
of services though A/E firms are a po-
tential source to perform the proposed
effort.

(4) Procurement by noncompetitive
proposals is procurement through solic-
itation of a proposal from only one
source, or after solicitation of a num-
ber of sources, competition is deter-
mined inadequate.

(i) Procurement by noncompetitive
proposals may be used only when the
award of a contract is infeasible under
small purchase procedures, sealed bids
or competitive proposals and one of the
following circumstances applies:

(A) The item is available only from a
single source;

(B) The public exigency or emergency
for the requirement will not permit a
delay resulting from competitive solic-
itation;

(C) The awarding agency authorizes
noncompetitive proposals; or

(D) After solicitation of a number of
sources, competition is determined in-
adequate.

(ii) Cost analysis, i.e., verifying the
proposed cost data, the projections of
the data, and the evaluation of the spe-
cific elements of costs and profits, is
required.

(iii) Grantees and subgrantees may
be required to submit the proposed pro-
curement to the awarding agency for

pre-award review in accordance with
paragraph (g) of this section.

(e) Contracting with small and minority
firms, women’s business enterprise and
labor surplus area firms. (1) The grantee
and subgrantee will take all necessary
affirmative steps to assure that minor-
ity firms, women’s business enter-
prises, and labor surplus area firms are
used when possible.

(2) Affirmative steps shall include:
(i) Placing qualified small and minor-

ity businesses and women’s business
enterprises on solicitation lists;

(ii) Assuring that small and minority
businesses, and women’s business en-
terprises are solicited whenever they
are potential sources;

(iii) Dividing total requirements,
when economically feasible, into small-
er tasks or quantities to permit maxi-
mum participation by small and minor-
ity business, and women’s business en-
terprises;

(iv) Establishing delivery schedules,
where the requirement permits, which
encourage participation by small and
minority business, and women’s busi-
ness enterprises;

(v) Using the services and assistance
of the Small Business Administration,
and the Minority Business Develop-
ment Agency of the Department of
Commerce; and

(vi) Requiring the prime contractor,
if subcontracts are to be let, to take
the affirmative steps listed in para-
graphs (e)(2) (i) through (v) of this sec-
tion.

(f) Contract cost and price. (1) Grant-
ees and subgrantees must perform a
cost or price analysis in connection
with every procurement action includ-
ing contract modifications. The meth-
od and degree of analysis is dependent
on the facts surrounding the particular
procurement situation, but as a start-
ing point, grantees must make inde-
pendent estimates before receiving bids
or proposals. A cost analysis must be
performed when the offeror is required
to submit the elements of his esti-
mated cost, e.g., under professional,
consulting, and architectural engineer-
ing services contracts. A cost analysis
will be necessary when adequate price
competition is lacking, and for sole
source procurements, including con-
tract modifications or change orders,
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unless price resonableness can be es-
tablished on the basis of a catalog or
market price of a commercial product
sold in substantial quantities to the
general public or based on prices set by
law or regulation. A price analysis will
be used in all other instances to deter-
mine the reasonableness of the pro-
posed contract price.

(2) Grantees and subgrantees will ne-
gotiate profit as a separate element of
the price for each contract in which
there is no price competition and in all
cases where cost analysis is performed.
To establish a fair and reasonable prof-
it, consideration will be given to the
complexity of the work to be per-
formed, the risk borne by the contrac-
tor, the contractor’s investment, the
amount of subcontracting, the quality
of its record of past performance, and
industry profit rates in the surround-
ing geographical area for similar work.

(3) Costs or prices based on estimated
costs for contracts under grants will be
allowable only to the extent that costs
incurred or cost estimates included in
negotiated prices are consistent with
Federal cost principles (see § 12.62).
Grantees may reference their own cost
principles that comply with the appli-
cable Federal cost principles.

(4) The cost plus a percentage of cost
and percentage of construction cost
methods of contracting shall not be
used.

(g) Awarding agency review. (1) Grant-
ees and subgrantees must make avail-
able, upon request of the awarding
agency, technical specifications on pro-
posed procurements where the award-
ing agency believes such review is
needed to ensure that the item and/or
service specified is the one being pro-
posed for purchase. This review gen-
erally will take place prior to the time
the specification is incorporated into a
solicitation document. However, if the
grantee or subgrantee desires to have
the review accomplished after a solici-
tation has been developed, the award-
ing agency may still review the speci-
fications, with such review usually lim-
ited to the technical aspects of the pro-
posed purchase.

(2) Grantees and subgrantees must on
request make available for awarding
agency pre-award review procurement
documents, such as requests for propos-

als or invitations for bids, independent
cost estimates, etc. when:

(i) A grantee’s or subgrantee’s pro-
curement procedures or operation fails
to comply with the procurement stand-
ards in this section; or

(ii) The procurement is expected to
exceed the simplified acquisition
threshold and is to be awarded without
competition or only one bid or offer is
received in response to a solicitation;
or

(iii) The procurement, which is ex-
pected to exceed the simplified acquisi-
tion threshold, specifies a ‘‘brand
name’’ product; or

(iv) The proposed award is more than
the simplified acquisition threshold
and is to be awarded to other than the
apparent low bidder under a sealed bid
procurement; or

(v) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the simplified acquisition thresh-
old.

(3) A grantee or subgrantee will be
exempt from the pre-award review in
paragraph (g)(2) of this section if the
awarding agency determines that its
procurement systems comply with the
standards of this section.

(i) A grantee or subgrantee may re-
quest that its procurement system be
reviewed by the awarding agency to de-
termine whether its system meets
these standards in order for its system
to be certified. Generally, these re-
views shall occur where there is a con-
tinuous high-dollar funding, and third-
party contracts are awarded on a regu-
lar basis.

(ii) A grantee or subgrantee may self-
certify its procurement system. Such
self-certification shall not limit the
awarding agency’s right to survey the
system. Under a self-certification pro-
cedure, awarding agencies may wish to
rely on written assurances from the
grantee or subgrantee that it is com-
plying with these standards. A grantee
or subgrantee will cite specific proce-
dures, regulations, standards, etc., as
being in compliance with these require-
ments and have its system available
for review.

(h) Bonding requirements. For con-
struction or facility improvement con-
tracts or subcontracts exceeding the
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simplified acquisition threshold, the
awarding agency may accept the bond-
ing policy and requirements of the
grantee or subgrantee provided the
awarding agency has made a deter-
mination that the awarding agency’s
interest is adequately protected. If
such a determination has not been
made, the minimum requirements shall
be as follows:

(1) A bid guarantee from each bidder
equivalent to five percent of the bid price.
The ‘‘bid guarantee’’ shall consist of a
firm commitment such as a bid bond,
certified check, or other negotiable in-
strument accompanying a bid as assur-
ance that the bidder will, upon accept-
ance of his bid, execute such contrac-
tual documents as may be required
within the time specified.

(2) A performance bond on the part of
the contractor for 100 percent of the con-
tract price. A ‘‘performance bond’’ is
one executed in connection with a con-
tract to secure fulfillment of all the
contractor’s obligations under such
contract.

(3) A payment bond on the part of the
contractor for 100 percent of the contract
price. A ‘‘payment bond’’ is one exe-
cuted in connection with a contract to
assure payment as required by law of
all persons supplying labor and mate-
rial in the execution of the work pro-
vided for in the contract.

(i) Contract provisions. A grantee’s
and subgrantee’s contracts must con-
tain provisions in paragraph (i) of this
section. Federal agencies are permitted
to require changes, remedies, changed
conditions, access and records reten-
tion, suspension of work, and other
clauses approved by the Office of Fed-
eral Procurement Policy.

(1) Administrative, contractual, or
legal remedies in instances where con-
tractors violate or breach contract
terms, and provide for such sanctions
and penalties as may be appropriate.
(Contracts more than the simplified ac-
quisition threshold)

(2) Termination for cause and for
convenience by the grantee or sub-
grantee including the manner by which
it will be effected and the basis for set-
tlement. (All contracts in excess of
$10,000)

(3) Compliance with Executive Order
11246 of September 24, 1965, entitled

‘‘Equal Employment Opportunity,’’ as
amended by Executive Order 11375 of
October 13, 1967, and as supplemented
in Department of Labor regulations (41
CFR chapter 60). (All construction con-
tracts awarded in excess of $10,000 by
grantees and their contractors or sub-
grantees)

(4) Compliance with the Copeland
‘‘Anti-Kickback’’ Act (18 U.S.C. 874) as
supplemented in Department of Labor
regulations (29 CFR Part 3). (All con-
tracts and subgrants for construction
or repair)

(5) Compliance with the Davis-Bacon
Act (40 U.S.C. 276a to 276a–7) as supple-
mented by Department of Labor regu-
lations (29 CFR Part 5). (Construction
contracts in excess of $2000 awarded by
grantees and subgrantees when re-
quired by Federal grant program legis-
lation)

(6) Compliance with Sections 103 and
107 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. 327–330)
as supplemented by Department of
Labor regulations (29 CFR Part 5).
(Construction contracts awarded by
grantees and subgrantees in excess of
$2000, and in excess of $2500 for other
contracts which involve the employ-
ment of mechanics or laborers)

(7) Notice of awarding agency re-
quirements and regulations pertaining
to reporting.

(8) Notice of awarding agency re-
quirements and regulations pertaining
to patent rights with respect to any
discovery or invention which arises or
is developed in the course of or under
such contract.

(9) Awarding agency requirements
and regulations pertaining to copy-
rights and rights in data.

(10) Access by the grantee, the sub-
grantee, the Federal grantor agency,
the Comptroller General of the United
States, or any of their duly authorized
representatives to any books, docu-
ments, papers, and records of the con-
tractor which are directly pertinent to
that specific contract for the purpose
of making audit, examination, ex-
cerpts, and transcriptions.

(11) Retention of all required records
for three years after grantees or sub-
grantees make final payments and all
other pending matters are closed.
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(12) Compliance with all applicable
standards, orders, or requirements is-
sued under section 306 of the Clean Air
Act (42 U.S.C. 1857(h)), section 508 of
the Clean Water Act (33 U.S.C. 1368),
Executive Order 11738, and Environ-
mental Protection Agency regulations
(40 CFR part 15). (Contracts, sub-
contracts, and subgrants of amounts in
excess of $100,000)

(13) Mandatory standards and policies
relating to energy efficiency which are
contained in the state energy conserva-
tion plan issued in compliance with the
Energy Policy and Conservation Act
(Pub. L. 94–163, 89 Stat. 871).

[53 FR 8077 and 8087, Mar. 11, 1988, as amend-
ed at 60 FR 19639, 19644, Apr. 19, 1995]

§ 12.77 Subgrants.
(a) States. States shall follow state

law and procedures when awarding and
administering subgrants (whether on a
cost reimbursement or fixed amount
basis) of financial assistance to local
and Indian tribal governments. States
shall:

(1) Ensure that every subgrant in-
cludes any clauses required by Federal
statute and executive orders and their
implementing regulations;

(2) Ensure that subgrantees are
aware of requirements imposed upon
them by Federal statute and regula-
tion;

(3) Ensure that a provision for com-
pliance with § 12.82 is placed in every
cost reimbursement subgrant; and

(4) Conform any advances of grant
funds to subgrantees substantially to
the same standards of timing and
amount that apply to cash advances by
Federal agencies.

(b) All other grantees. All other grant-
ees shall follow the provisions of this
part which are applicable to awarding
agencies when awarding and admin-
istering subgrants (whether on a cost
reimbursement or fixed amount basis)
of financial assistance to local and In-
dian tribal governments. Grantees
shall:

(1) Ensure that every subgrant in-
cludes a provision for compliance with
this part;

(2) Ensure that every subgrant in-
cludes any clauses required by Federal
statute and executive orders and their
implementing regulations; and

(3) Ensure that subgrantees are
aware of requirements imposed upon
them by Federal statutes and regula-
tions.

(c) Exceptions. By their own terms,
certain provisions of this part do not
apply to the award and administration
of subgrants:

(1) Section 12.50;
(2) Section 12.51;
(3) The letter-of-credit procedures

specified in Treasury Regulations at 31
CFR part 205, cited in § 12.61; and

(4) Section 12.90.

REPORTS, RECORDS RETENTION, AND
ENFORCEMENT

§ 12.80 Monitoring and reporting pro-
gram performance.

(a) Monitoring by grantees. Grantees
are responsible for managing the day-
to-day operations of grant and
subgrant supported activities. Grantees
must monitor grant and subgrant sup-
ported activities to assure compliance
with applicable Federal requirements
and that performance goals are being
achieved. Grantee monitoring must
cover each program, function or activ-
ity.

(b) Nonconstruction performance re-
ports. The Federal agency may, if it de-
cides that performance information
available from subsequent applications
contains sufficient information to
meet its programmatic needs, require
the grantee to submit a performance
report only upon expiration or termi-
nation of grant support. Unless waived
by the Federal agency this report will
be due on the same date as the final Fi-
nancial Status Report.

(1) Grantees shall submit annual per-
formance reports unless the awarding
agency requires quarterly or semi-an-
nual reports. However, performance re-
ports will not be required more fre-
quently than quarterly. Annual reports
shall be due 90 days after the grant
year, quarterly or semi-annual reports
shall be due 30 days after the reporting
period. The final performance report
will be due 90 days after the expiration
or termination of grant support. If a
justified request is submitted by a
grantee, the Federal agency may ex-
tend the due date for any performance
report. Additionally, requirements for
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unnecessary performance reports may
be waived by the Federal agency.

(2) Performance reports will contain,
for each grant, brief information on the
following:

(i) A comparison of actual accom-
plishments to the objectives estab-
lished for the period. Where the output
of the project can be quantified, a com-
putation of the cost per unit of output
may be required if that information
will be useful.

(ii) The reasons for slippage if estab-
lished objectives were not met.

(iii) Additional pertinent information
including, when appropriate, analysis
and explanation of cost overruns or
high unit costs.

(3) Grantees will not be required to
submit more than the original and two
copies of performance reports.

(4) Grantees will adhere to the stand-
ards in this section in prescribing per-
formance reporting requirements for
subgrantees.

(c) Construction performance reports.
For the most part, on-site technical in-
spections and certified percentage-of-
completion data are relied on heavily
by Federal agencies to monitor
progress under construction grants and
subgrants. The Federal agency will re-
quire additional formal performance
reports only when considered nec-
essary, and never more frequently than
quarterly.

(d) Significant developments. Events
may occur between the scheduled per-
formance reporting dates which have
significant impact upon the grant or
subgrant supported activity. In such
cases, the grantee must inform the
Federal agency as soon as the following
types of conditions become known:

(1) Problems, delays, or adverse con-
ditions which will materially impair
the ability to meet the objective of the
award. This disclosure must include a
statement of the action taken, or con-
templated, and any assistance needed
to resolve the situation.

(2) Favorable developments which en-
able meeting time schedules and objec-
tives sooner or at less cost than antici-
pated or producing more beneficial re-
sults than originally planned.

(e) Federal agencies may make site
visits as warranted by program needs.

(f) Waivers, extensions. (1) Federal
agencies may waive any performance
report required by this part if not need-
ed.

(2) The grantee may waive any per-
formance report from a subgrantee
when not needed. The grantee may ex-
tend the due date for any performance
report from a subgrantee if the grantee
will still be able to meet its perform-
ance reporting obligations to the Fed-
eral agency.

§ 12.81 Financial reporting.

(a) General. (1) Except as provided in
paragraphs (a) (2) and (5) of this sec-
tion, grantees will use only the forms
specified in paragraphs (a) through (e)
of this section, and such supple-
mentary or other forms as may from
time to time be authorized by OMB,
for:

(i) Submitting financial reports to
Federal agencies, or

(ii) Requesting advances or reim-
bursements when letters of credit are
not used.

(2) Grantees need not apply the forms
prescribed in this section in dealing
with their subgrantees. However,
grantees shall not impose more burden-
some requirements on subgrantees.

(3) Grantees shall follow all applica-
ble standard and supplemental Federal
agency instructions approved by OMB
to the extend required under the Paper-
work Reduction Act of 1980 for use in
connection with forms specified in
paragraphs (b) through (e) of this sec-
tion. Federal agencies may issue sub-
stantive supplementary instructions
only with the approval of OMB. Federal
agencies may shade out or instruct the
grantee to disregard any line item that
the Federal agency finds unnecessary
for its decisionmaking purposes.

(4) Grantees will not be required to
submit more than the original and two
copies of forms required under this
part.

(5) Federal agencies may provide
computer outputs to grantees to expe-
dite or contribute to the accuracy of
reporting. Federal agencies may accept
the required information from grantees
in machine usable format or computer
printouts instead of prescribed forms.
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(6) Federal agencies may waive any
report required by this section if not
needed.

(7) Federal agencies may extend the
due date of any financial report upon
receiving a justified request from a
grantee.

(b) Financial Status Report—(1) Form.
Grantees will use Standard Form 269 or
269A, Financial Status Report, to re-
port the status of funds for all non-
construction grants and for construc-
tion grants when required in accord-
ance with § 12.81(e)(2)(iii).

(2) Accounting basis. Each grantee will
report program outlays and program
income on a cash or accrual basis as
prescribed by the awarding agency. If
the Federal agency requires accrual in-
formation and the grantee’s accounting
records are not normally kept on the
accural basis, the grantee shall not be
required to convert its accounting sys-
tem but shall develop such accrual in-
formation through and analysis of the
documentation on hand.

(3) Frequency. The Federal agency
may prescribe the frequency of the re-
port for each project or program. How-
ever, the report will not be required
more frequently than quarterly. If the
Federal agency does not specify the
frequency of the report, it will be sub-
mitted annually. A final report will be
required upon expiration or termi-
nation of grant support.

(4) Due date. When reports are re-
quired on a quarterly or semiannual
basis, they will be due 30 days after the
reporting period. When required on an
annual basis, they will be due 90 days
after the grant year. Final reports will
be due 90 days after the expiration or
termination of grant support.

(c) Federal Cash Transactions Report—
(1) Form. (i) For grants paid by letter or
credit, Treasury check advances or
electronic transfer of funds, the grant-
ee will submit the Standard Form 272,
Federal Cash Transactions Report, and
when necessary, its continuation sheet,
Standard Form 272a, unless the terms
of the award exempt the grantee from
this requirement.

(ii) These reports will be used by the
Federal agency to monitor cash ad-
vanced to grantees and to obtain dis-
bursement or outlay information for
each grant from grantees. The format

of the report may be adapted as appro-
priate when reporting is to be accom-
plished with the assistance of auto-
matic data processing equipment pro-
vided that the information to be sub-
mitted is not changed in substance.

(2) Forecasts of Federal cash require-
ments. Forecasts of Federal cash re-
quirements may be required in the
‘‘Remarks’’ section of the report.

(3) Cash in hands of subgrantees. When
considered necessary and feasible by
the Federal agency, grantees may be
required to report the amount of cash
advances in excess of three days’ needs
in the hands of their subgrantees or
contractors and to provide short nar-
rative explanations of actions taken by
the grantee to reduce the excess bal-
ances.

(4) Frequency and due date. Grantees
must submit the report no later than 15
working days following the end of each
quarter. However, where an advance ei-
ther by letter of credit or electronic
transfer of funds is authorized at an
annualized rate of one million dollars
or more, the Federal agency may re-
quire the report to be submitted within
15 working days following the end of
each month.

(d) Request for advance or reimburse-
ment—(1) Advance payments. Requests
for Treasury check advance payments
will be submitted on Standard Form
270, Request for Advance or Reimburse-
ment. (This form will not be used for
drawdowns under a letter of credit,
electronic funds transfer or when
Treasury check advance payments are
made to the grantee automatically on
a predetermined basis.)

(2) Reimbursements. Requests for reim-
bursement under nonconstruction
grants will also be submitted on Stand-
ard Form 270. (For reimbursement re-
quests under construction grants, see
paragraph (e)(1) of this section.)

(3) The frequency for submitting pay-
ment requests is treated in § 12.81(b)(3).

(e) Outlay report and request for reim-
bursement for construction programs—(1)
Grants that support construction activi-
ties paid by reimbursement method. (i)
Requests for reimbursement under con-
struction grants will be submitted on
Standard Form 271, Outlay Report and
Request for Reimbursement for Con-
struction Programs. Federal agencies
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may, however, prescribe the Request
for Advance or Reimbursement form,
specified in § 12.81(d), instead of this
form.

(ii) The frequency for submitting re-
imbursement requests is treated in
§ 12.81(b)(3).

(2) Grants that support construction ac-
tivities paid by letter of credit, electronic
funds transfer or Treasury check ad-
vance. (i) When a construction grant is
paid by letter of credit, electronic
funds transfer or Treasury check ad-
vances, the grantee will report its out-
lays to the Federal agency using
Standard Form 271, Outlay Report and
Request for Reimbursement for Con-
struction Programs. The Federal agen-
cy will provide any necessary special
instruction. However, frequency and
due date shall be governed by § 12.81(b)
(3) and (4).

(ii) When a construction grant is paid
by Treasury check advances based on
periodic requests from the grantee, the
advances will be requested on the form
specified in § 12.81(d).

(iii) The Federal agency may sub-
stitute the Financial Status Report
specified in § 12.81(b) for the Outlay Re-
port and Request for Reimbursement
for Construction Programs.

(3) Accounting basis. The accounting
basis for the Outlay Report and Re-
quest for Reimbursement for Construc-
tion Programs shall be governed by
§ 12.81(b)(2).

§ 12.82 Retention and access require-
ments for records.

(a) Applicability. (1) This section ap-
plies to all financial and programmatic
records, supporting documents, statis-
tical records, and other records of
grantees or subgrantees which are:

(i) Required to be maintained by the
terms of this part, program regulations
or the grant agreement, or

(ii) Otherwise reasonably considered
as pertinent to program regulations or
the grant agreement.

(2) This section does not apply to
records maintained by contractors or
subcontractors. For a requirement to
place a provision concerning records in
certain kinds of contracts, see
§ 12.76(i)(10).

(b) Length of retention period. (1) Ex-
cept as otherwise provided, records

must be retained for three years from
the starting date specified in paragraph
(c) of this section.

(2) If any litigation, claim, negotia-
tion, audit or other action involving
the records has been started before the
expiration of the 3-year period, the
records must be retained until comple-
tion of the action and resolution of all
issues which arise from it, or until the
end of the regular 3-year period, which-
ever is later.

(3) To avoid duplicate recordkeeping,
awarding agencies may make special
arrangements with grantees and sub-
grantees to retain any records which
are continuously needed for joint use.
The awarding agency will request
transfer of records to its custody when
it determines that the records possess
long-term retention value. When the
records are transferred to or main-
tained by the Federal agency, the 3-
year retention requirement is not ap-
plicable to the grantee or subgrantee.

(c) Starting date of retention period—(1)
General. When grant support is contin-
ued or renewed at annual or other in-
tervals, the retention period for the
records of each funding period starts on
the day the grantee or subgrantee sub-
mits to the awarding agency its single
or last expenditure report for that pe-
riod. However, if grant support is con-
tinued or renewed quarterly, the reten-
tion period for each year’s records
starts on the day the grantee submits
its expenditure report for the last quar-
ter of the Federal fiscal year. In all
other cases, the retention period starts
on the day the grantee submits its
final expenditure report. If an expendi-
ture report has been waived, the reten-
tion period starts on the day the report
would have been due.

(2) Real property and equipment
records. The retention period for real
property and equipment records starts
from the date of the disposition or re-
placement or transfer at the direction
of the awarding agency.

(3) Records for income transactions
after grant or subgrant support. In some
cases grantees must report income
after the period of grant support.
Where there is such a requirement, the
retention period for the records per-
taining to the earning of the income
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starts from the end of the grantee’s fis-
cal year in which the income is earned.

(4) Indirect cost rate proposals, cost al-
locations plans, etc. This paragraph ap-
plies to the following types of docu-
ments, and their supporting records:
indirect cost rate computations or pro-
posals, cost allocation plans, and any
similar accounting computations of
the rate at which a particular group of
costs is chargeable (such as computer
usage chargeback rates or composite
fringe benefit rates).

(i) If submitted for negotiation. If the
proposal, plan, or other computation is
required to be submitted to the Federal
Government (or to the grantee) to form
the basis for negotiation of the rate,
then the 3-year retention period for its
supporting records starts from the date
of such submission.

(ii) If not submitted for negotiation. If
the proposal, plan, or other computa-
tion is not required to be submitted to
the Federal Government (or to the
grantee) for negotiation purposes, then
the 3-year retention period for the pro-
posal plan, or computation and its sup-
porting records starts from end of the
fiscal year (or other accounting period)
covered by the proposal, plan, or other
computation.

(d) Substitution of microfilm. Copies
made by microfilming, photocopying,
or similar methods may be substituted
for the original records.

(e) Access to records—(1) Records of
grantees and subgrantees. The awarding
agency and the Comptroller General of
the United States, or any of their au-
thorized representatives, shall have the
right of access to any pertinent books,
documents, papers, or other records of
grantees and subgrantees which are
pertinent to the grant, in order to
make audits, examinations, excerpts,
and transcripts.

(2) Expiration of right of access. The
rights of access in this section must
not be limited to the required reten-
tion period but shall last as long as the
records are retained.

(f) Restrictions on public access. The
Federal Freedom of Information Act (5
U.S.C. 552) does not apply to records
Unless required by Federal, State, or
local law, grantees and subgrantees are
not required to permit public access to
their records.

§ 12.83 Enforcement.

(a) Remedies for noncompliance. If a
grantee or subgrantee materially fails
to comply with any term of an award,
whether stated in a Federal statute or
regulation, an assurance, in a State
plan or application, a notice of award,
or elsewhere, the awarding agency may
take one or more of the following ac-
tions, as appropriate in the cir-
cumstances:

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the grantee or subgrantee or
more severe enforcement action by the
awarding agency,

(2) Disallow (that is, deny both use of
funds and matching credit for) all or
part of the cost of the activity or ac-
tion not in compliance,

(3) Wholly or partly suspend or ter-
minate the current award for the
grantee’s or subgrantee’s program,

(4) Withhold further awards for the
program, or

(5) Take other remedies that may be
legally available.

(b) Hearings, appeals. In taking an en-
forcement action, the awarding agency
will provide the grantee or subgrantee
an opportunity for such hearing, ap-
peal, or other administrative proceed-
ing to which the grantee or subgrantee
is entitled under any statute or regula-
tion applicable to the action involved.

(c) Effects of suspension and termi-
nation. Costs of grantee or subgrantee
resulting from obligations incurred by
the grantee or subgrantee during a sus-
pension or after termination of an
award are not allowable unless the
awarding agency expressly authorizes
them in the notice of suspension or ter-
mination or subsequently. Other grant-
ee or subgrantee costs during suspen-
sion or after termination which are
necessary and not reasonably avoidable
are allowable if:

(1) The costs result from obligations
which were properly incurred by the
grantee or subgrantee before the effec-
tive date of suspension or termination,
are not in anticipation of it, and, in the
case of a termination, are
noncancellable, and,
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(2) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect.

(d) Relationship to Debarment and Sus-
pension. The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude grantee or subgrantee from
being subject to ‘‘Debarment and Sus-
pension’’ under E.O. 12549 (see § 12.75).

§ 12.84 Termination for convenience.

Except as provided in § 12.83 awards
may be terminated in whole or in part
only as follows:

(a) By the awarding agency with the
consent of the grantee or subgrantee in
which case the two parties shall agree
upon the termination conditions, in-
cluding the effective date and in the
case of partial termination, the portion
to be terminated, or

(b) By the grantee or subgrantee
upon written notification to the award-
ing agency, setting forth the reasons
for such termination, the effective
date, and in the case of partial termi-
nation, the portion to be terminated.
However, if, in the case of a partial ter-
mination, the awarding agency deter-
mines that the remaining portion of
the award will not accomplish the pur-
poses for which the award was made,
the awarding agency may terminate
the award in its entirety under either
§ 12.83 or paragraph (a) of this section.

AFTER-THE-GRANT REQUIREMENTS

§ 12.90 Closeout.

(a) General. The Federal agency will
close out the award when it determines
that all applicable administrative ac-
tions and all required work of the
grant has been completed.

(b) Reports. Within 90 days after the
expiration or termination of the grant,
the grantee must submit all financial,
performance, and other reports re-
quired as a condition of the grant.
Upon request by the grantee, Federal
agencies may extend this timeframe.
These may include but are not limited
to:

(1) Final performance or progress re-
port.

(2) Financial Status Report (SF 269) or
Outlay Report and Request for Reim-
bursement for Construction Programs
(SF–271) (as applicable.)

(3) Final request for payment (SF–270)
(if applicable).

(4) Invention disclosure (if applicable).
(5) Federally-owned property report:

In accordance with § 12.72(f), a grantee
must submit an inventory of all feder-
ally owned property (as distinct from
property acquired with grant funds) for
which it is accountable and request dis-
position instructions from the Federal
agency of property no longer needed.

(c) Cost adjustment. The Federal agen-
cy will, within 90 days after receipt of
reports in paragraph (b) of this section,
make upward or downward adjust-
ments to the allowable costs.

(d) Cash adjustments. (1) The Federal
agency will make prompt payment to
the grantee for allowable reimbursable
costs.

(2) The grantee must immediately re-
fund to the Federal agency any balance
of unobligated (unencumbered) cash
advanced that is not authorized to be
retained for use on other grants.

§ 12.91 Later disallowances and adjust-
ments.

The closeout of a grant does not af-
fect:

(a) The Federal agency’s right to dis-
allow costs and recover funds on the
basis of a later audit or other review;

(b) The grantee’s obligation to return
any funds due as a result of later re-
funds, corrections, or other trans-
actions;

(c) Records retention as required in
§ 12.82;

(d) Property management require-
ments in §§ 12.71 and 12.72; and

(e) Audit requirements in § 12.66.

§ 12.92 Collection of amounts due.
(a) Any funds paid to a grantee in ex-

cess of the amount to which the grant-
ee is finally determined to be entitled
under the terms of the award con-
stitute a debt to the Federal Govern-
ment. If not paid within a reasonable
period after demand, the Federal agen-
cy may reduce the debt by:

(1) Making an adminstrative offset
against other requests for reimburse-
ments,
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(2) Withholding advance payments
otherwise due to the grantee, or

(3) Other action permitted by law.
(b) Except where otherwise provided

by statutes or regulations, the Federal
agency will charge interest on an over-
due debt in accordance with the Fed-
eral Claims Collection Standards (4
CFR Ch. II). The date from which inter-
est is computed is not extended by liti-
gation or the filing of any form of ap-
peal.

ENTITLEMENTS [RESERVED]

Subpart D—Governmentwide De-
barment and Suspension
(Nonprocurement) and Gov-
ernmentwide Requirements
for Drug-Free Workplace
(Grants)

SOURCE: 53 FR 19199, and 19204, May 26, 1988,
unless otherwise noted.

GENERAL

§ 12.100 Purpose.
(a) Executive Order (E.O.) 12549 pro-

vides that, to the extent permitted by
law, Executive departments and agen-
cies shall participate in a government-
wide system for nonprocurement debar-
ment and suspension. A person who is
debarred or suspended shall be excluded
from Federal financial and non-
financial assistance and benefits under
Federal programs and activities. De-
barment or suspension of a participant
in a program by one agency shall have
governmentwide effect.

(b) These regulations implement sec-
tion 3 of E.O. 12549 and the guidelines
promulgated by the Office of Manage-
ment and Budget under section 6 of the
E.O. by:

(1) Prescribing the programs and ac-
tivities that are covered by the govern-
mentwide system;

(2) Prescribing the governmentwide
criteria and governmentwide minimum
due process procedures that each agen-
cy shall use;

(3) Providing for the listing of
debarred and suspended participants,
participants declared ineligible (see
definition of ‘‘ineligible’’ in § 12.105),
and participants who have voluntarily

excluded themselves from participation
in covered transactions;

(4) Setting forth the consequences of
a debarment, suspension, determina-
tion of ineligibility, or voluntary ex-
clusion; and

(5) Offering such other guidance as
necessary for the effective implementa-
tion and administration of the govern-
mentwide system.

(c) These regulations also implement
Executive Order 12689 (3 CFR, 1989
Comp., p. 235) and 31 U.S.C. 6101 note
(Public Law 103–355, sec. 2455, 108 Stat.
3327) by—

(1) Providing for the inclusion in the
List of Parties Excluded from Federal Pro-
curement and Nonprocurement Programs
all persons proposed for debarment,
debarred or suspended under the Fed-
eral Acquisition Regulation, 48 CFR
Part 9, subpart 9.4; persons against
which governmentwide exclusions have
been entered under this part; and per-
sons determined to be ineligible; and

(2) Setting forth the consequences of
a debarment, suspension, determina-
tion of ineligibility, or voluntary ex-
clusion.

(d) Although these regulations cover
the listing of ineligible participants
and the effect of such listing, they do
not prescribe policies and procedures
governing declarations of ineligibility.

[60 FR 33040, 33061, June 26, 1995]

§ 12.105 Definitions.

The following definitions apply to
this part:

Adequate evidence. Information suffi-
cient to support the reasonable belief
that a particular act or omission has
occurred.

Affiliate. Persons are affiliates of
each other if, directly or indirectly, ei-
ther one controls or has the power to
control the other, or, a third person
controls or has the power to control
both. Indicia of control include, but are
not limited to: interlocking manage-
ment or ownership, identity of inter-
ests among family members, shared fa-
cilities and equipment, common use of
employees, or a business entity orga-
nized following the suspension or de-
barment of a person which has the
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same or similar management, owner-
ship, or principal employees as the sus-
pended, debarred, ineligible, or volun-
tarily excluded person.

Agency. Any executive department,
military department or defense agency
or other agency of the executive
branch, excluding the independent reg-
ulatory agencies.

Civil judgment. The disposition of a
civil action by any court of competent
jurisdiction, whether entered by ver-
dict, decision, settlement, stipulation,
or otherwise creating a civil liability
for the wrongful acts complained of; or
a final determination of liability under
the Program Fraud Civil Remedies Act
of 1988 (31 U.S.C. 3801–12).

Conviction. A judgment or conviction
of a criminal offense by any court of
competent jurisdiction, whether en-
tered upon a verdict or a plea, includ-
ing a plea of nolo contendere.

Debarment. An action taken by a de-
barring official in accordance with
these regulations to exclude a person
from participating in covered trans-
actions. A person so excluded is
‘‘debarred.’’

Debarring official. An official author-
ized to impose debarment. The debar-
ring official is either:

(1) The agency head, or
(2) An official designated by the

agency head.
(3) The debarring official for the De-

partment of the Interior is the Direc-
tor, Office of Acquisition and Property
Management.

Exception official. The official author-
ized to grant exceptions under § 12.215
for the Department of the Interior is
the Director, Office of Acquisition and
Property Management.

Findings of fact official. The official
authorized to conduct and prepare find-
ings of fact, if required under
§ 12.314(b)(2) or § 12.413(b)(2), is the Di-
rector, Office of Hearings and Appeals,
or designee.

Indictment. Indictment for a criminal
offense. An information or other filing
by competent authority charging a
criminal offense shall be given the
same effect as an indictment.

Ineligible. Excluded from participa-
tion in Federal nonprocurement pro-
grams pursuant to a determination of
ineligibility under statutory, executive

order, or regulatory authority, other
than Executive Order 12549 and its
agency implementing regulations; for
exemple, excluded pursuant to the
Davis-Bacon Act and its implementing
regulations, the equal employment op-
portunity acts and executive orders, or
the environmental protection acts and
executive orders. A person is ineligible
where the determination of ineligibil-
ity affects such person’s eligibility to
participate in more than one covered
transaction.

Legal proceedings. Any criminal pro-
ceeding or any civil judicial proceeding
to which the Federal Government or a
State or local government or quasi-
governmental authority is a party. The
term includes appeals from such pro-
ceedings.

List of Parties Excluded from Federal
Procurement and Nonprocurement Pro-
grams. A list compiled, maintained and
distributed by the General Services Ad-
ministration (GSA) containing the
names and other information about
persons who have been debarred, sus-
pended, or voluntarily excluded under
Executive Orders 12549 and 12689 and
these regulations or 48 CFR part 9, sub-
part 9.4, persons who have been pro-
posed for debarment under 48 CFR part
9, subpart 9.4, and those persons who
have been determined to be ineligible.

Notice. A written communication
served in person or sent by certified
mail, return receipt requested, or its
equivalent, to the last known address
of a party, its identified counsel, its
agent for service of process, or any
partner, officer, director, owner, or
joint venturer of the party. Notice, if
undeliverable, shall be considered to
have been received by the addressee
five days after being properly sent to
the last address known by the agency.

Participant. Any person who submits
a proposal for, enters into, or reason-
ably may be expected to enter into a
covered transaction. This term also in-
cludes any person who acts on behalf of
or is authorized to commit a partici-
pant in a covered transaction as an
agent or representative of another par-
ticipant.

Person. Any individual, corporation,
partnership, association, unit of gov-
ernment or legal entity, however orga-
nized, except: foreign governments or
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foreign governmental entities, public
international organizations, foreign
government owned (in whole or in part)
or controlled entities, and entities con-
sisting wholly or partially of foreign
governments or foreign governmental
entities.

Preponderance of the evidence. Proof
by information that, compared with
that opposing it, leads to the conclu-
sion that the fact at issue is more prob-
ably true than not.

Principal. Officer, director, owner,
partner, key employee, or other person
within a participant with primary
management or supervisory respon-
sibilities; or a person who has a critical
influence on or substantive control
over a covered transaction, whether or
not employed by the participant. Per-
sons who have a critical influence on or
substantive control over a covered
transaction are:

(1) Principal investigators.
(2) [Reserved]
Proposal. A solicited or unsolicited

bid, application, request, invitation to
consider or similar communication by
or on behalf of a person seeking to par-
ticipate or to receive a benefit, directly
or indirectly, in or under a covered
transaction.

Respondent. A person against whom a
debarment or suspension action has
been initiated.

State. Any of the States of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, any
territory or possession of the United
States, or any agency of a State, exclu-
sive of institutions of higher education,
hospitals, and units of local govern-
ment. A State instrumentality will be
considered part of the State govern-
ment if it has a written determination
from a State government that such
State considers that instrumentality
to be an agency of the State govern-
ment.

Suspending official. An official au-
thorized to impose suspension. The sus-
pending official is either:

(1) The agency head, or
(2) An official designated by the

agency head.
(3) The suspending official for the De-

partment of the Interior is the Direc-
tor, Office of Acquisition and Property
Management.

Suspension. An action taken by a sus-
pending official in accordance with
these regulations that immediately ex-
cludes a person from participating in
covered transactions for a temporary
period, pending completion of an inves-
tigation and such legal, debarment, or
Program Fraud Civil Remedies Act
proceedings as may ensue. A person so
excluded is ‘‘suspended.’’

Voluntary exclusion or voluntarily ex-
cluded. A status of nonparticipation or
limited participation in covered trans-
actions assumed by a person pursuant
to the terms of a settlement.

[53 FR 19199 and 19204, May 26, 1988, as
amended at 60 FR 33040, 33061, June 26, 1995]

§ 12.110 Coverage.

(a) These regulations apply to all per-
sons who have participated, are cur-
rently participating or may reasonably
be expected to participate in trans-
actions under Federal nonprocurement
programs. For purposes of these regula-
tions such transactions will be referred
to as ‘‘covered transactions.’’

(1) Covered transaction. For purposes
of these regulations, a covered trans-
action is a primary covered transaction
or a lower tier covered transaction.
Covered transactions at any tier need
not involve the transfer of Federal
funds.

(i) Primary covered transaction. Except
as noted in paragraph (a)(2) of this sec-
tion, a primary covered transaction is
any nonprocurement transaction be-
tween an agency and a person, regard-
less of type, including: grants, coopera-
tive agreements, scholarships, fellow-
ships, contracts of assistance, loans,
loan guarantees, subsidies, insurance,
payments for specified use, donation
agreements and any other nonprocure-
ment transactions between a Federal
agency and a person. Primary covered
transactions also include those trans-
actions specially designated by the
U.S. Department of Housing and Urban
Development in such agency’s regula-
tions governing debarment and suspen-
sion.

(ii) Lower tier covered transaction. A
lower tier covered transaction is:
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(A) Any transaction between a par-
ticipant and a person other than a pro-
curement contract for goods or serv-
ices, regardless of type, under a pri-
mary covered transaction.

(B) Any procurement contract for
goods or services between a participant
and a person, regardless of type, ex-
pected to equal or exceed the Federal
procurement small purchase threshold
fixed at 10 U.S.C. 2304(g) and 41 U.S.C.
253(g) (currently $25,000) under a pri-
mary covered transaction.

(C) Any procurement contract for
goods or services between a participant
and a person under a covered trans-
action, regardless of amount, under
which that person will have a critical
influence on or substantive control
over that covered transaction. Such
persons are:

(1) Principal investigators.
(2) Providers of federally-required

audit services.
(2) Exceptions. The following trans-

actions are not covered:
(i) Statutory entitlements or manda-

tory awards (but not subtier awards
thereunder which are not themselves
mandatory), including deposited funds
insured by the Federal Government;

(ii) Direct awards to foreign govern-
ments or public international organiza-
tions, or transactions with foreign gov-
ernments or foreign governmental en-
tities, public international organiza-
tions, foreign government owned (in
whole or in part) or controlled entities,
entities consisting wholly or partially
of foreign governments or foreign gov-
ernmental entities;

(iii) Benefits to an individual as a
personal entitlement without regard to
the individual’s present responsibility
(but benefits received in an individual’s
business capacity are not excepted);

(iv) Federal employment;
(v) Transactions pursuant to national

or agency-recognized emergencies or
disasters;

(vi) Incidental benefits derived from
ordinary governmental operations; and

(vii) Other transactions where the ap-
plication of these regulations would be
prohibited by law.

(viii) Transactions entered into pur-
suant to Public Law 93–638.

(ix) Under natural resources manage-
ment programs, permits, licenses, ex-

changes and other acquisitions of real
property, rights-of-way, and ease-
ments.

(x) Transactions concerning mineral
patent claims entered into pursuant to
30 U.S.C. 22 et seq.

(xi) Water service contracts and re-
payment contracts entered into pursu-
ant to 43 U.S.C. 485.

(3) Department of the Interior cov-
ered transactions. These Department of
the Interior regulations apply to the
Department’s domestic assistance cov-
ered transactions (whether by a Fed-
eral agency, recipient, subrecipient, or
intermediary) including, except as
noted in paragraph (a)(2) of this sec-
tion: grants, cooperative agreements,
scholarships, fellowships, contracts of
assistance, loans, loan guarantees, sub-
sidies, insurance, payments for speci-
fied use, donation agreements, Federal
acquisition of a leasehold interest or
any other interest in real property,
concession contracts, dispositions of
Federal real and personal property and
natural resources, subawards, sub-
contracts and transactions at any tier
that are charged as direct or indirect
costs, regardless of type (including
subtier awards under awards which are
statutory entitlement or mandatory
awards), and any other nonprocure-
ment transactions between the Depart-
ment and a person.

(b) Relationship to other sections. This
section describes the types of trans-
actions to which a debarment or sus-
pension under the regulations will
apply. Subpart B, ‘‘Effect of Action,’’
§ 12.200, ‘‘Debarment or suspension,’’
sets forth the consequences of a debar-
ment or suspension. Those con-
sequences would obtain only with re-
spect to participants and principals in
the covered transactions and activities
described in § 12.110(a). Sections 12.325,
‘‘Scope of debarment,’’ and 12.420,
‘‘Scope of suspension,’’ govern the ex-
tent to which a specific participant or
organizational elements of a partici-
pant would be automatically included
within a debarment or suspension ac-
tion, and the conditions under which
affiliates or persons associated with a
participant may also be brought within
the scope of the action.

(c) Relationship to Federal procurement
activities. In accordance with E.O. 12689
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and section 2455 of Public Law 103–355,
any debarment, suspension, proposed
debarment or other governmentwide
exclusion initiated under the Federal
Acquisition Regulation (FAR) on or
after August 25, 1995 shall be recog-
nized by and effective for Executive
Branch agencies and participants as an
exclusion under this regulation. Simi-
larly, any debarment, suspension or
other governmentwide exclusion initi-
ated under this regulation on or after
August 25, 1995 shall be recognized by
and effective for those agencies as a de-
barment or suspension under the FAR.

[53 FR 19199 and 19204, May 26, 1988, as
amended at 60 FR 33041, 33061, June 26, 1995]

§ 12.115 Policy.
(a) In order to protect the public in-

terest, it is the policy of the Federal
Government to conduct business only
with responsible persons. Debarment
and suspension are discretionary ac-
tions that, taken in accordance with
Executive Order 12549 and these regula-
tions, are appropriate means to imple-
ment this policy.

(b) Debarment and suspension are se-
rious actions which shall be used only
in the public interest and for the Fed-
eral Government’s protection and not
for purposes of punishment. Agencies
may impose debarment or suspension
for the causes and in accordance with
the procedures set forth in these regu-
lations.

(c) When more than one agency has
an interest in the proposed debarment
or suspension of a person, consider-
ation shall be given to designating one
agency as the lead agency for making
the decision. Agencies are encouraged
to establish methods and procedures
for coordinating their debarment or
suspension actions.

EFFECT OF ACTION

§ 12.200 Debarment or suspension.
(a) Primary covered transactions. Ex-

cept to the extent prohibited by law,
persons who are debarred or suspended
shall be excluded from primary covered
transactions as either participants or
principals throughout the Executive
Branch of the Federal Government for
the period of their debarment, suspen-
sion, or the period they are proposed

for debarment under 48 CFR part 9,
subpart 9.4. Accordingly, no agency
shall enter into primary covered trans-
actions with such excluded persons
during such period, except as permitted
pursuant to § 12.215.

(b) Lower tier covered transactions. Ex-
cept to the extent prohibited by law,
persons who have been proposed for de-
barment under 48 CFR part 9, subpart
9.4, debarred or suspended shall be ex-
cluded from participating as either
participants or principals in all lower
tier covered transactions (see
§ 12.110(a)(1)(ii)) for the period of their
exclusion.

(c) Exceptions. Debarment or suspen-
sion does not affect a person’s eligi-
bility for—

(1) Statutory entitlements or manda-
tory awards (but not subtier awards
thereunder which are not themselves
mandatory), including deposited funds
insured by the Federal Government;

(2) Direct awards to foreign govern-
ments or public international organiza-
tions, or transactions with foreign gov-
ernments or foreign governmental en-
tities, public international organiza-
tions, foreign government owned (in
whole or in part) or controlled entities,
and entities consisting wholly or par-
tially of foreign governments or for-
eign governmental entities;

(3) Benefits to an individual as a per-
sonal entitlement without regard to
the individual’s present responsibility
(but benefits received in an individual’s
business capacity are not excepted);

(4) Federal employment;
(5) Transactions pursuant to national

or agency-recognized emergencies or
disasters;

(6) Incidental benefits derived from
ordinary governmental operations; and

(7) Other transactions where the ap-
plication of these regulations would be
prohibited by law.

(8) Transactions entered into pursu-
ant to Public Law 93–638, 88 Stat. 2203.

(9) Under natural resources manage-
ment programs, permits, licenses, ex-
changes and other acquisitions of real
property, rights-of-way, and ease-
ments.

(10) Mineral patent claims entered
into pursuant to 30 U.S.C. 33 et seq.
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(11) Water service contracts and re-
payment contracts entered into pursu-
ant to 43 U.S.C. 485.

[60 FR 33041, 33061, June 26, 1995]

§ 12.205 Ineligible persons.
Persons who are ineligible, as defined

in § 12.105(i), are excluded in accordance
with the applicable statutory, Execu-
tive order, or regulatory authority.

§ 12.210 Voluntary exclusion.
Persons who accept voluntary exclu-

sions under § 12.315 are excluded in ac-
cordance with the terms of their settle-
ments. The Department of the Interior
shall, and participants may, contact
the original action agency to ascertain
the extent of the exclusion.

§ 12.215 Exception provision.
The Department of the Interior may

grant an exception permitting a
debarred, suspended, or voluntarily ex-
cluded person, or a person proposed for
debarment under 48 CFR part 9, sub-
part 9.4, to participate in a particular
covered transaction upon a written de-
termination by the agency head or an
authorized designee stating the rea-
son(s) for deviating from the Presi-
dential policy established by Executive
Order 12549 and § 12.200. However, in ac-
cordance with the President’s stated
intention in the Executive Order, ex-
ceptions shall be granted only infre-
quently. Exceptions shall be reported
in accordance with § 12.505(a).

[60 FR 33041, 33061, June 26, 1995]

§ 12.220 Continuation of covered trans-
actions.

(a) Notwithstanding the debarment,
suspension, proposed debarment under
48 CFR part 9, subpart 9.4, determina-
tion of ineligibility, or voluntary ex-
clusion of any person by an agency,
agencies and participants may con-
tinue covered transactions in existence
at the time the person was debarred,
suspended, proposed for debarment
under 48 CFR part 9, subpart 9.4, de-
clared ineligible, or voluntarily ex-
cluded. A decision as to the type of ter-
mination action, if any, to be taken
should be made only after thorough re-
view to ensure the propriety of the pro-
posed action.

(b) Agencies and participants shall
not renew or extend covered trans-
actions (other than no-cost time exten-
sions) with any person who is debarred,
suspended, proposed for debarment
under 48 CFR part 9, subpart 9.4, ineli-
gible or voluntary excluded, except as
provided in § 12.215.

[60 FR 33041, 33061, June 26, 1995]

§ 12.225 Failure to adhere to restric-
tions.

(a) Except as permitted under § 12.215
or § 12.220, a participant shall not
knowingly do business under a covered
transaction with a person who is—

(1) Debarred or suspended;
(2) Proposed for debarment under 48

CFR part 9, subpart 9.4; or
(3) Ineligible for or voluntarily ex-

cluded from the covered transaction.
(b) Violation of the restriction under

paragraph (a) of this section may re-
sult in disallowance of costs, annul-
ment or termination of award, issuance
of a stop work order, debarment or sus-
pension, or other remedies as appro-
priate.

(c) A participant may rely upon the
certification of a prospective partici-
pant in a lower tier covered trans-
action that it and its principals are not
debarred, suspended, proposed for de-
barment under 48 CFR part 9, subpart
9.4, ineligible, or voluntarily excluded
from the covered transaction (See Ap-
pendix B of these regulations), unless it
knows that the certification is erro-
neous. An agency has the burden of
proof that a participant did knowingly
do business with a person that filed an
erroneous certification.

[60 FR 33041, 33061, June 26, 1995]

DEBARMENT

§ 12.300 General.

The debarring official may debar a
person for any of the causes in § 12.305,
using procedures established in §§ 12.310
through 12.314. The existence of a cause
for debarment, however, does not nec-
essarily require that the person be
debarred; the seriousness of the per-
son’s acts or omissions and any miti-
gating factors shall be considered in
making any debarment decision.
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§ 12.305 Causes for debarment.
Debarment may be imposed in ac-

cordance with the provisions of §§ 12.300
through 12.314 for:

(a) Conviction of or civil judgment
for:

(1) Commission of fraud or a criminal
offense in connection with obtaining,
attempting to obtain, or performing a
public or private agreement or trans-
action;

(2) Violation of Federal or State anti-
trust statutes, including those pro-
scribing price fixing between competi-
tors, allocation of customers between
competitors, and bid rigging;

(3) Commission of embezzlement,
theft, forgery, bribery, falsification or
destruction of records, making false
statements, receiving stolen property,
making false claims, or obstruction of
justice; or

(4) Commission of any other offense
indicating a lack of business integrity
or business honesty that seriously and
directly affects the present responsibil-
ity of a person.

(b) Violation of the terms of a public
agreement or transaction so serious as
to affect the integrity of an agency
program, such as:

(1) A willful failure to perform in ac-
cordance with the terms of one or more
public agreements or transactions;

(2) A history of failure to perform or
of unsatisfactory performance of one or
more public agreements or trans-
actions; or

(3) A willful violation of a statutory
or regulatory provision or requirement
applicable to a public agreement or
transaction.

(c) Any of the following causes:
(1) A nonprocurement debarment by

any Federal agency taken before Octo-
ber 1, 1988, the effective date of these
regulations, or a procurement debar-
ment by any Federal agency taken pur-
suant to 48 CFR subpart 9.4;

(2) Knowingly doing business with a
debarred, suspended, ineligible, or vol-
untarily excluded person, in connection
with a covered transaction, except as
permitted in § 12 .215 or § 12 .220;

(3) Failure to pay a single substantial
debt, or a number of outstanding debts
(including disallowed costs and over-
payments, but not including sums owed
the Federal Government under the In-

ternal Revenue Code) owed to any Fed-
eral agency or instrumentality, pro-
vided the debt is uncontested by the
debtor or, if contested, provided that
the debtor’s legal and administrative
remedies have been exhausted;

(4) Violation of a material provision
of a voluntary exclusion agreement en-
tered into under § 12.315 or of any set-
tlement of a debarment or suspension
action; or

(5) Violation of any requirement of
the drug-free workplace requirements
for grants, relating to providing a
drug-free workplace, as set forth in
§ 12.615 of this part.

(d) Any other cause of so serious or
compelling a nature that it affects the
present responsibility of a person.

[53 FR 19199, 19204, May 26, 1988, as amended
at 54 FR 4950, 4963, Jan. 31, 1989; 55 FR 21701,
May 25, 1990]

§ 12.310 Procedures.
The Department of the Interior shall

process debarment actions as infor-
mally as practicable, consistent with
the principles of fundamental fairness,
using the procedures in §§ 12.311
through 12.314.

§ 12.311 Investigation and referral.
Information concerning the existence

of a cause for debarment from any
source shall be promptly reported, in-
vestigated, and referred, when appro-
priate, to the debarring official for con-
sideration. After consideration, the de-
barring official may issue a notice of
proposed debarment.

§ 12.312 Notice of proposed debarment.
A debarment proceeding shall be ini-

tiated by notice to the respondent ad-
vising:

(a) That debarment is being consid-
ered;

(b) Of the reasons for the proposed
debarment in terms sufficient to put
the respondent on notice of the con-
duct or transaction(s) upon which it is
based;

(c) Of the cause(s) relied upon under
§ 12 .305 for proposing debarment;

(d) Of the provisions of § 12 .311
through § 12 .314, and any other Depart-
ment of the Interior procedures, if ap-
plicable, governing debarment deci-
sionmaking; and
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(e) Of the potential effect of a debar-
ment.

§ 12.313 Opportunity to contest pro-
posed debarment.

(a) Submission in opposition. Within 30
days after receipt of the notice of pro-
posed debarment, the respondent may
submit, in person, in writing, or
through a representative, information
and argument in opposition to the pro-
posed debarment.

(b) Additional proceedings as to dis-
puted material facts. (1) In actions not
based upon a conviction or civil judg-
ment, if the debarring official finds
that the respondent’s submission in op-
position raises a genuine dispute over
facts material to the proposed debar-
ment, respondent(s) shall be afforded
an opportunity to appear with a rep-
resentative, submit documentary evi-
dence, present witnesses, and confront
any witness the agency presents.

(2) A transcribed record of any addi-
tional proceedings shall be made avail-
able at cost to the respondent, upon re-
quest, unless the respondent and the
agency, by mutual agreement, waive
the requirement for a transcript.

§ 12.314 Debarring official’s decision.
(a) No additional proceedings necessary.

In actions based upon a conviction or
civil judgment, or in which there is no
genuine dispute over material facts,
the debarring official shall make a de-
cision on the basis of all the informa-
tion in the administrative record, in-
cluding any submission made by the re-
spondent. The decision shall be made
within 45 days after receipt of any in-
formation and argument submitted by
the respondent, unless the debarring
official extends this period for good
cause.

(b) Additional proceedings necessary.
(1) In actions in which additional pro-
ceedings are necessary to determine
disputed material facts, written find-
ings of fact shall be prepared. The de-
barring official shall base the decision
on the facts as found, together with
any information and argument submit-
ted by the respondent and any other in-
formation in the administrative record.

(2) The debarring official may refer
disputed material facts to another offi-
cial for findings of fact. The debarring

official may reject any such findings,
in whole or in part, only after specifi-
cally determining them to be arbitrary
and capricious or clearly erroneous.

(3) The debarring official’s decision
shall be made after the conclusion of
the proceedings with respect to dis-
puted facts.

(c)(1) Standard of proof. In any debar-
ment action, the cause for debarment
must be established by a preponderance
of the evidence. Where the proposed de-
barment is based upon a conviction or
civil judgment, the standard shall be
deemed to have been met.

(2) Burden of proof. The burden of
proof is on the agency proposing debar-
ment.

(d) Notice of debarring official’s deci-
sion. (1) If the debarring official decides
to impose debarment, the respondent
shall be given prompt notice:

(i) Referring to the notice of proposed
debarment;

(ii) Specifying the reasons for debar-
ment;

(iii) Stating the period of debarment,
including effective dates; and

(iv) Advising that the debarment is
effective for covered transactions
throughout the executive branch of the
Federal Government unless an agency
head or an authorized designee makes
the determination referred to in
§ 12.215.

(2) If the debarring official decides
not to impose debarment, the respond-
ent shall be given prompt notice of
that decision. A decision not to impose
debarment shall be without prejudice
to a subsequent imposition of debar-
ment by any other agency.

§ 12.315 Settlement and voluntary ex-
clusion.

(a) When in the best interest of the
Government, the Department of the In-
terior may, at any time, settle a debar-
ment or suspension action.

(b) If a participant and the agency
agree to a voluntary exclusion of the
participant, such voluntary exclusion
shall be entered on the Nonprocure-
ment List (see subpart E).

§ 12.320 Period of debarment.
(a) Debarment shall be for a period

commensurate with the seriousness of
the cause(s). If a suspension precedes a
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debarment, the suspension period shall
be considered in determining the de-
barment period.

(1) Debarment for causes other than
those related to a violation of the re-
quirements of the drug-free workplace
requirements for grants of this subpart
generally should not exceed three
years. Where circumstances warrant, a
longer period of debarment may be im-
posed.

(2) In the case of a debarment for a
violation of the requirements of the
drug-free workplace requirements for
grants of this subpart (see 12.305(c)(5)),
the period of debarment shall not ex-
ceed five years.

(b) [Reserved]

[53 FR 19199, 19204, May 26, 1988, as amended
at 54 FR 4950, 4963, Jan. 31, 1989; 55 FR 21701,
May 25, 1990]

§ 12.325 Scope of debarment.
(a) Scope in general. (1) Debarment of

a person under these regulations con-
stitutes debarment of all its divisions
and other organizational elements
from all covered transactions, unless
the debarment decision is limited by
its terms to one or more specifically
identified individuals, divisions or
other organizational elements or to
specific types of transactions.

(2) The debarment action may in-
clude any affiliate of the participant
that is specifically named and given
notice of the proposed debarment and
an opportunity to respond (see §§ 12.311
through 12.314).

(b) Imputing conduct. For purposes of
determining the scope of debarment,
conduct may be imputed as follows:

(1) Conduct imputed to participant. The
fraudulent, criminal or other seriously
improper conduct of any officer, direc-
tor, shareholder, partner, employee, or
other individual associated with a par-
ticipant may be imputed to the partici-
pant when the conduct occurred in con-
nection with the individual’s perform-
ance of duties for or on behalf of the
participant, or with the participant’s
knowledge, approval, or acquiescence.
The participant’s acceptance of the
benefits derived from the conduct shall
be evidence of such knowledge, ap-
proval, or acquiescence.

(2) Conduct imputed to individuals asso-
ciated with participant. The fraudulent,

criminal, or other seriously improper
conduct of a participant may be im-
puted to any officer, director, share-
holder, partner, employee, or other in-
dividual associated with the partici-
pant who participated in, knew of, or
had reason to know of the participant’s
conduct.

(3) Conduct of one participant imputed
to other participants in a joint venture.
The fraudulent, criminal, or other seri-
ously improper conduct of one partici-
pant in a joint venture, grant pursuant
to a joint application, or similar ar-
rangement may be imputed to other
participants if the conduct occurred for
or on behalf of the joint venture, grant
pursuant to a joint application, or
similar arrangement may be imputed
to other participants if the conduct oc-
curred for or on behalf of the joint ven-
ture, grant pursuant to a joint applica-
tion, or similar arrangement or with
the knowledge, approval, or acquies-
cence of these participants. Acceptance
of the benefits derived from the con-
duct shall be evidence of such knowl-
edge, approval, or acquiescence.

SUSPENSION

§ 12.400 General.

(a) The suspending official may sus-
pend a person for any of the causes in
§ 12.405 using procedures established in
§§ 12.410 through 12.413.

(b) Suspension is a serious action to
be imposed only when:

(1) There exists adequate evidence of
one or more of the causes set out in
§ 12.405, and

(2) Immediate action is necessary to
protect the public interest.

(c) In assessing the adequacy of the
evidence, the agency should consider
how much information is available,
how credible it is given the cir-
cumstances, whether or not important
allegations are corroborated, and what
inferences can reasonably be drawn as
a result. This assessment should in-
clude an examination of basic docu-
ments such as grants, cooperative
agreements, loan authorizations, and
contracts.
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§ 12.405 Causes for suspension.
(a) Suspension may be imposed in ac-

cordance with the provisions of §§ 12.400
through 12.413 upon adequate evidence:

(1) To suspect the commission of an
offense listed in § 12.305(a); or

(2) That a cause for debarment under
§ 12.305 may exist.

(b) Indictment shall constitute ade-
quate evidence for purposes of suspen-
sion actions.

§ 12.410 Procedures.
(a) Investigation and referral. Informa-

tion concerning the existence of a
cause for suspension from any source
shall be promptly reported, inves-
tigated, and referred, when appro-
priate, to the suspending official for
consideration. After consideration, the
suspending official may issue a notice
of suspension.

(b) Decisionmaking process. The De-
partment of the Interior shall process
suspension actions as informally as
practicable, consistent with principles
of fundamental fairness, using the pro-
cedures in § 12.411 through § 12.413.

§ 12.411 Notice of suspension.
When a respondent is suspended, no-

tice shall immediately be given:
(a) That suspension has been im-

posed;
(b) That the suspension is based on

an indictment, conviction, or other
adequate evidence that the respondent
has committed irregularities seriously
reflecting on the propriety of further
Federal Government dealings with the
respondent;

(c) Describing any such irregularities
in terms sufficient to put the respond-
ent on notice without disclosing the
Federal Government’s evidence;

(d) Of the cause(s) relied upon under
§ 12.405 for imposing suspension;

(e) That the suspension is for a tem-
porary period pending the completion
of an investigation or ensuing legal, de-
barment, or Program Fraud Civil Rem-
edies Act proceedings;

(f) Of the provisions of § 12.411
through § 12.413 and any other Depart-
ment of the Interior procedures, if ap-
plicable, governing suspension deci-
sionmaking; and

(g) Of the effect of the suspension.

§ 12.412 Opportunity to contest sus-
pension.

(a) Submission in opposition. Within 30
days after receipt of the notice of sus-
pension, the respondent may submit, in
person, in writing, or through a rep-
resentative, information and argument
in opposition to the suspension.

(b) Additional proceedings as to dis-
puted material facts. (1) If the suspend-
ing official finds that the respondent’s
submission in opposition raises a genu-
ine dispute over facts material to the
suspension, respondent(s) shall be af-
forded an opportunity to appear with a
representative, submit documentary
evidence, present witnesses, and
confront any witness the agency pre-
sents, unless:

(i) The action is based on an indict-
ment, conviction or civil judgment, or

(ii) A determination is made, on the
basis of Department of Justice advice,
that the substantial interests of the
Federal Government in pending or con-
templated legal proceedings based on
the same facts as the suspension would
be prejudiced.

(2) A transcribed record of any addi-
tional proceedings shall be prepared
and made available at cost to the re-
spondent, upon request, unless the re-
spondent and the agency, by mutual
agreement, waive the requirement for a
transcript.

§ 12.413 Suspending official’s decision.
The suspending official may modify

or terminate the suspension (for exam-
ple, see § 12.320(c) for reasons for reduc-
ing the period or scope of debarment)
or may leave it in force. However, a de-
cision to modify or terminate the sus-
pension shall be without prejudice to
the subsequent imposition of suspen-
sion by any other agency or debarment
by any agency. The decision shall be
rendered in accordance with the follow-
ing provisions:

(a) No additional proceedings necessary.
In actions: Based on an indictment,
conviction, or civil judgment; in which
there is no genuine dispute over mate-
rial facts; or in which additional pro-
ceedings to determine disputed mate-
rial facts have been denied on the basis
of Department of Justice advice, the
suspending official shall make a deci-
sion on the basis of all the information
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in the administrative record, including
any submission made by the respond-
ent. The decision shall be made within
45 days after receipt of any information
and argument submitted by the re-
spondent, unless the suspending official
extends this period for good cause.

(b) Additional proceedings necessary.
(1) In actions in which additional pro-
ceedings are necessary to determine
disputed material facts, written find-
ings of fact shall be prepared. The sus-
pending official shall base the decision
on the facts as found, together with
any information and argument submit-
ted by the respondent and any other in-
formation in the administrative record.

(2) The suspending official may refer
matters involving disputed material
facts to another official for findings of
fact. The suspending official may re-
ject any such findings, in whole or in
part, only after specifically determin-
ing them to be arbitrary or capricious
or clearly erroneous.

(c) Notice of suspending official’s deci-
sion. Prompt written notice of the sus-
pending official’s decision shall be sent
to the respondent.

§ 12.415 Period of suspension.

(a) Suspension shall be for a tem-
porary period pending the completion
of an investigation or ensuing legal, de-
barment, or Program Fraud Civil Rem-
edies Act proceedings, unless termi-
nated sooner by the suspending official
or as provided in paragraph (b) of this
section.

(b) If legal or administrative proceed-
ings are not initiated within 12 months
after the date of the suspension notice,
the suspension shall be terminated un-
less an Assistant Attorney General or
United States Attorney requests its ex-
tension in writing, in which case it
may be extended for an additional six
months. In no event may a suspension
extend beyond 18 months, unless such
proceedings have been initiated within
that period.

(c) The suspending official shall no-
tify the Department of Justice of an
impending termination of a suspension,
at least 30 days before the 12-month pe-
riod expires, to give that Department
an opportunity to request an exten-
sion.

§ 12.420 Scope of suspension.
The scope of a suspension is the same

as the scope of a debarment (see
§ 12.325), except that the procedures of
§§ 12.410 through 12.413 shall be used in
imposing a suspension.

RESPONSIBILITIES OF GSA, DEPARTMENT
OF THE INTERIOR AND PARTICIPANTS

§ 12.500 GSA responsibilities.
(a) In accordance with the OMB

guidelines, GSA shall compile, main-
tain, and distribute a list of all persons
who have been debarred, suspended, or
voluntarily excluded by agencies under
Executive Order 12549 and these regula-
tions, and those who have been deter-
mined to be ineligible.

(b) At a minimum, this list shall in-
dicate:

(1) The names and addresses of all
debarred, suspended, ineligible, and
voluntarily excluded persons, in alpha-
betical order, with cross-references
when more than one name is involved
in a single action;

(2) The type of action;
(3) The cause for the action;
(4) The scope of the action;
(5) Any termination date for each

listing; and
(6) The agency and name and tele-

phone number of the agency point of
contact for the action.

§ 12.505 Department of the Interior re-
sponsibilities.

(a) The agency shall provide GSA
with current information concerning
debarments, suspension, determina-
tions of ineligibility, and voluntary ex-
clusions it has taken. Until February
18, 1989, the agency shall also provide
GSA and OMB with information con-
cerning all transactions in which the
Department of the Interior has granted
exceptions under § 12.215 permitting
participation by debarred, suspended,
or voluntarily excluded persons.

(b) Unless an alternative schedule is
agreed to by GSA, the agency shall ad-
vise GSA of the information set forth
in § 12.500(b) and of the exceptions
granted under § 12.215 within five work-
ing days after taking such actions.

(c) The agency shall direct inquiries
concerning listed persons to the agency
that took the action.
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(d) Agency officials shall check the
Nonprocurement List before entering
covered transactions to determine
whether a participant in a primary
transaction is debarred, suspended, in-
eligible, or voluntarily excluded (Tel.
#).

(e) Agency officials shall check the
Nonprocurement List before approving
principals or lower tier participants
where agency approval of the principal
or lower tier participant is required
under the terms of the transaction, to
determine whether such principals or
participants are debarred, suspended,
ineligible, or voluntarily excluded.

§ 12.510 Participants’ responsibilities.
(a) Certification by participants in pri-

mary covered transactions. Each partici-
pant shall submit the certification in
appendix A to this subpart for it and
its principals at the time the partici-
pant submits its proposal in connection
with a primary covered transaction,
except that States need only complete
such certification as to their prin-
cipals. Participants may decide the
method and frequency by which they
determine the eligibility of their prin-
cipals. In addition, each participant
may, but is not required to, check the
Nonprocurement List for its principals
(Tel. #). Adverse information on the
certification will not necessarily result
in denial of participation. However, the
certification, and any additional infor-
mation pertaining to the certification
submitted by the participant, shall be
considered in the administration of
covered transactions.

(b) Certification by participants in
lower tier covered transactions. (1) Each
participant shall require participants
in lower tier covered transactions to
include the certification in appendix B
to this subpart for it and its principals
in any proposal submitted in connec-
tion with such lower tier covered
transactions.

(2) A participant may rely upon the
certification of a prospective partici-
pant in a lower tier covered trans-
action that it and its principals are not
debarred, suspended, ineligible, or vol-
untarily excluded from the covered
transaction by any Federal agency, un-
less it knows that the certification is
erroneous. Participants may decide the

method and frequency by which they
determine the eligiblity of their prin-
cipals. In addition, a participant may,
but is not required to, check the Non-
procurement List for its principals and
for participants (Tel. #).

(c) Changed circumstances regarding
certification. A participant shall provide
immediate written notice to the De-
partment of the Interior if at any time
the participant learns that its certifi-
cation was erroneous when submitted
or has become erroneous by reason of
changed circumstances. Participants in
lower tier covered transactions shall
provide the same updated notice to the
participant to which it submitted its
proposals.

DRUG-FREE WORKPLACE REQUIREMENTS
(GRANTS)

SOURCE: 55 FR 21688, 21701, May 25, 1990, un-
less otherwise noted.

EDITORIAL NOTE: Nomenclature changes for
§§ 12.600 through 12.635 appear at 55 FR 21702,
May 25, 1990.

§ 12.600 Purpose.
(a) The purpose of the drug-free

workplace requirements for grants is
to carry out the Drug-Free Workplace
Act of 1988 by requiring that—

(1) A grantee, other than an individ-
ual, shall certify to the agency that it
will provide a drug-free workplace;

(2) A grantee who is an individual
shall certify to the agency that, as a
condition of the grant, he or she will
not engage in the unlawful manufac-
ture, distribution, dispensing, posses-
sion or use of a controlled substance in
conducting any activity with the
grant.

(b) Requirements implementing the
Drug-Free Workplace Act of 1988 for
contractors with the agency are found
at 48 CFR subparts 9.4, 23.5, and 52.2.

§ 12.605 Definitions.
(a) Except as amended in this sec-

tion, the definitions of § 12.105 apply to
the drug-free workplace requirements
for grants.

(b) For purposes of the drug-free
workplace requirements for grants—

(1) Controlled substance means a con-
trolled substance in schedules I
through V of the Controlled Substances
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Act (21 U.S.C. 812), and as further de-
fined by regulation at 21 CFR 1308.11
through 1308.15;

(2) Conviction means a finding of guilt
(including a plea of nolo contendere) or
imposition of sentence, or both, by any
judicial body charged with the respon-
sibility to determine violations of the
Federal or State criminal drug stat-
utes;

(3) Criminal drug statute means a Fed-
eral or non-Federal criminal statute
involving the manufacture, distribu-
tion, dispensing, use, or possession of
any controlled substance;

(4) Drug-free workplace means a site
for the performance of work done in
connection with a specific grant at
which employees of the grantee are
prohibited from engaging in the unlaw-
ful manufacture, distribution, dispens-
ing, possession, or use of a controlled
substance;

(5) Employee means the employee of a
grantee directly engaged in the per-
formance of work under the grant, in-
cluding:

(i) All direct charge employees;
(ii) All indirect charge employees, un-

less their impact or involvement is in-
significant to the performance of the
grant; and,

(iii) Temporary personnel and con-
sultants who are directly engaged in
the performance of work under the
grant and who are on the grantee’s
payroll.
This definition does not include work-
ers not on the payroll of the grantee
(e.g., volunteers, even if used to meet a
matching requirement; consultants or
independent contractors not on the
payroll; or employees of subrecipients
or subcontractors in covered work-
places);

(6) Federal agency or agency means
any United States executive depart-
ment, military department, govern-
ment corporation, government con-
trolled corporation, any other estab-
lishment in the executive branch (in-
cluding the Executive Office of the
President), or any independent regu-
latory agency;

(7) Grant means an award of financial
assistance, including a cooperative
agreement, in the form of money, or
property in lieu of money, by a Federal
agency directly to a grantee. The term

grant includes block grant and entitle-
ment grant programs, whether or not
exempted from coverage under the
grants management government-wide
common rule on uniform administra-
tive requirements for grants and coop-
erative agreements. The term does not
include technical assistance that pro-
vides services instead of money, or
other assistance in the form of loans,
loan guarantees, interest subsidies, in-
surance, or direct appropriations; or
any veterans’ benefits to individuals,
i.e., any benefit to veterans, their fami-
lies, or survivors by virtue of the serv-
ice of a veteran in the Armed Forces of
the United States;

(8) Grantee means a person who ap-
plies for or receives a grant directly
from a Federal agency (except another
Federal agency);

(9) Individual means a natural person;
(10) State means any of the States of

the United States, the District of Co-
lumbia, the Commonwealth of Puerto
Rico, any territory or possession of the
United States, or any agency of a
State, exclusive of institutions of high-
er education, hospitals, and units of
local government. A State instrumen-
tality will be considered part of the
State government if it has a written
determination from a State govern-
ment that such State considers the in-
strumentality to be an agency of the
State government.

§ 12.610 Coverage.

(a) The drug-free workplace require-
ments for grants applies to any grantee
of the agency.

(b) The drug-free workplace require-
ments for grants applies to any grant,
except where application of the drug-
free workplace requirements for grants
would be inconsistent with the inter-
national obligations of the United
States or the laws or regulations of a
foreign government. A determination
of such inconsistency may be made
only by the agency head or his/her des-
ignee.

(c) The provisions of subpart D apply
to matters covered by the drug-free
workplace requirements for grants, ex-
cept where specifically modified by the
drug-free workplace requirements for
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grants. In the event of any conflict be-
tween provisions of the drug-free work-
place requirements for grants and
other provisions of subpart D, the pro-
visions of the drug-free workplace re-
quirements for grants are deemed to
control with respect to the implemen-
tation of drug-free workplace require-
ments concerning grants.

[55 FR 21688, 21701, May 25, 1990]

§ 12.615 Grounds for suspension of
payments, suspension or termi-
nation of grants, or suspension or
debarment.

A grantee shall be deemed in viola-
tion of the requirements of the drug-
free workplace requirements for grants
if the agency head or his or her official
designee determines, in writing, that—

(a) The grantee has made a false cer-
tification under § 12.630;

(b) With respect to a grantee other
than an individual—

(1) The grantee has violated the cer-
tification by failing to carry out the
requirements of paragraphs (A)(a)–(g)
and/or (B) of the certification (Alter-
nate I to appendix C) or

(2) Such a number of employees of
the grantee have been convicted of vio-
lations of criminal drug statutes for
violations occurring in the workplace
as to indicate that the grantee has
failed to make a good faith effort to
provide a drug-free workplace.

(c) With respect to a grantee who is
an individual—

(1) The grantee has violated the cer-
tification by failing to carry out its re-
quirements (Alternate II to appendix
C); or

(2) The grantee is convicted of a
criminal drug offense resulting from a
violation occurring during the conduct
of any grant activity.

§ 12.620 Effect of violation.

(a) In the event of a violation of the
drug-free workplace requirements for
grants as provided in § 12.615, and in ac-
cordance with applicable law, the
grantee shall be subject to one or more
of the following actions:

(1) Suspension of payments under the
grant;

(2) Suspension or termination of the
grant; and

(3) Suspension or debarment of the
grantee under the provisions of subpart
D.

(b) Upon issuance of any final deci-
sion under subpart D requiring debar-
ment of a grantee, the debarred grant-
ee shall be ineligible for award of any
grant from any Federal agency for a
period specified in the decision, not to
exceed five years (see § 12.320(a)(2) of
subpart D).

§ 12.625 Exception provision.
The agency head may waive with re-

spect to a particular grant, in writing,
a suspension of payments under a
grant, suspension or termination of a
grant, or suspension or debarment of a
grantee if the agency head determines
that such a waiver would be in the pub-
lic interest. This exception authority
cannot be delegated to any other offi-
cial.

§ 12.630 Certification requirements
and procedures.

(a)(1) As a prior condition of being
awarded a grant, each grantee shall
make the appropriate certification to
the Federal agency providing the
grant, as provided in appendix C to sub-
part D.

(2) Grantees are not required to make
a certification in order to continue re-
ceiving funds under a grant awarded
before March 18, 1989, or under a no-
cost time extension of such a grant.
However, the grantee shall make a one-
time drug-free workplace certification
for a non-automatic continuation of
such a grant made on or after March
18, 1989.

(b) Except as provided in this section,
all grantees shall make the required
certification for each grant. For man-
datory formula grants and entitle-
ments that have no application proc-
ess, grantees shall submit a one-time
certification in order to continue re-
ceiving awards.

(c) A grantee that is a State may
elect to make one certification in each
Federal fiscal year. States that pre-
viously submitted an annual certifi-
cation are not required to make a cer-
tification for Fiscal Year 1990 until
June 30, 1990. Except as provided in
paragraph (d) of this section, this cer-
tification shall cover all grants to all
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State agencies from any Federal agen-
cy. The State shall retain the original
of this statewide certification in its
Governor’s office and, prior to grant
award, shall ensure that a copy is sub-
mitted individually with respect to
each grant, unless the Federal agency
has designated a central location for
submission.

(1) The Department of the Interior is
not designating a central location for
the receipt of the statewide certifi-
cations from States. Therefore, each
State shall ensure that a copy of their
certification is submitted individually
with respect to each grant application
sent to the Bureau/Office within the
Department.

(2) [Reserved]
(d)(1) The Governor of a State may

exclude certain State agencies from
the statewide certification and author-
ize these agencies to submit their own
certifications to Federal agencies. The
statewide certification shall name any
State agencies so excluded.

(2) A State agency to which the
statewide certification does not apply,
or a State agency in a State that does
not have a statewide certification, may
elect to make one certification in each
Federal fiscal year. State agencies that
previously submitted a State agency
certification are not required to make
a certification for Fiscal Year 1990
until June 30, 1990. The State agency
shall retain the original of this State
agency-wide certification in its central
office and, prior to grant award, shall
ensure that a copy is submitted indi-
vidually with respect to each grant,
unless the Federal agency designates a
central location for submission.

(i) The Department of the Interior is
not designating a central location for
the receipt of State agency–wide cer-
tifications from State agencies. There-
fore, each State agency shall ensure
that a copy is submitted individually
with respect to each grant application
sent to the Bureau/Office within the
Department.

(3) When the work of a grant is done
by more than one State agency, the
certification of the State agency di-
rectly receiving the grant shall be
deemed to certify compliance for all
workplaces, including those located in
other State agencies.

(e)(1) For a grant of less than 30 days
performance duration, grantees shall
have this policy statement and pro-
gram in place as soon as possible, but
in any case by a date prior to the date
on which performance is expected to be
completed.

(2) For a grant of 30 days or more per-
formance duration, grantees shall have
this policy statement and program in
place within 30 days after award.

(3) Where extraordinary cir-
cumstances warrant for a specific
grant, the grant officer may determine
a different date on which the policy
statement and program shall be in
place.

[55 FR 21688, 21701, May 25, 1990]

§ 12.635 Reporting of and employee
sanctions for convictions of crimi-
nal drug offenses.

(a) When a grantee other than an in-
dividual is notified that an employee
has been convicted for a violation of a
criminal drug statute occurring in the
workplace, it shall take the following
actions:

(1) Within 10 calendar days of receiv-
ing notice of the conviction, the grant-
ee shall provide written notice, includ-
ing the convicted employee’s position
title, to every grant officer, or other
designee on whose grant activity the
convicted employee was working, un-
less a Federal agency has designated a
central point for the receipt of such no-
tifications. Notification shall include
the identification number(s) for each of
the Federal agency’s affected grants.

(i) The Department of the Interior is
not designating a central location for
the receipt of these notices from grant-
ees. Therefore, the grantee shall pro-
vide this written notice to every grant
officer, or other designee within a Bu-
reau/Office of the Department on whose
grant activity the convicted employee
was working.

(2) Within 30 calendar days of receiv-
ing notice of the conviction, the grant-
ee shall do the following with respect
to the employee who was convicted.

(i) Take appropriate personnel action
against the employee, up to and includ-
ing termination, consistent with re-
quirements of the Rehabilitation Act
of 1973, as amended; or

VerDate 18<FEB>98 09:35 Feb 20, 1998 Jkt 174163 PO 00000 Frm 00315 Fmt 8010 Sfmt 8010 Y:\SGML\174163.TXT 174163-3



320

43 CFR Subtitle A (10–1–97 Edition)Pt. 12, Subpt. D, App. A

(ii) Require the employee to partici-
pate satisfactorily in a drug abuse as-
sistance or rehabilitation program ap-
proved for such purposes by a Federal,
State, or local health, law enforce-
ment, or other appropriate agency.

(b) A grantee who is an individual
who is convicted for a violation of a
criminal drug statute occurring during
the conduct of any grant activity shall
report the conviction, in writing, with-
in 10 calendar days, to his or her Fed-
eral agency grant officer, or other des-
ignee, unless the Federal agency has
designated a central point for the re-
ceipt of such notices. Notification shall
include the identification number(s)
for each of the Federal agency’s af-
fected grants.

(1) The Department of the Interior is
not designating a central location for
the receipt of the notice from a grantee
who is an individual. Therefore, the
grantee who is an individual shall pro-
vide this written notice to the grant of-
ficer or other designee within the Bu-
reau/Office within the Department.

(2) [Reserved]

(Approved by the Office of Management and
Budget under control number 0991–0002)

[55 FR 21688 and 21702, May 25, 1990]

APPENDIX A TO SUBPART D—CERTIFI-
CATION REGARDING DEBARMENT,
SUSPENSION, AND OTHER RESPON-
SIBILITY MATTERS—PRIMARY COV-
ERED TRANSACTIONS

Instructions for Certification

1. By signing and submitting this proposal,
the prospective primary participant is pro-
viding the certification set out below.

2. The inability of a person to provide the
certification required below will not nec-
essarily result in denial of participation in
this covered transaction. The prospective
participant shall submit an explanation of
why it cannot provide the certification set
out below. The certification or explanation
will be considered in connection with the de-
partment or agency’s determination whether
to enter into this transaction. However, fail-
ure of the prospective primary participant to
furnish a certification or an explanation
shall disqualify such person from participa-
tion in this transaction.

3. The certification in this clause is a ma-
terial representation of fact upon which reli-
ance was placed when the department or
agency determined to enter into this trans-
action. If it is later determined that the pro-

spective primary participant knowingly ren-
dered an erroneous certification, in addition
to other remedies available to the Federal
Government, the department or agency may
terminate this transaction for cause or de-
fault.

4. The prospective primary participant
shall provide immediate written notice to
the department or agency to which this pro-
posal is submitted if at any time the pro-
spective primary participant learns that its
certification was erroneous when submitted
or has become erroneous by reason of
changed circumstances.

5. The terms covered transaction, debarred,
suspended, ineligible, lower tier covered trans-
action, participant, person, primary covered
transaction, principal, proposal, and volun-
tarily excluded, as used in this clause, have
the meanings set out in the Definitions and
Coverage sections of the rules implementing
Executive Order 12549. You may contact the
department or agency to which this proposal
is being submitted for assistance in obtain-
ing a copy of those regulations.

6. The prospective primary participant
agrees by submitting this proposal that,
should the proposed covered transaction be
entered into, it shall not knowingly enter
into any lower tier covered transaction with
a person who is proposed for debarment
under 48 CFR part 9, subpart 9.4, debarred,
suspended, declared ineligible, or voluntarily
excluded from participation in this covered
transaction, unless authorized by the depart-
ment or agency entering into this trans-
action.

7. The prospective primary participant fur-
ther agrees by submitting this proposal that
it will include the clause titled ‘‘Certifi-
cation Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion-Lower
Tier Covered Transaction,’’ provided by the
department or agency entering into this cov-
ered transaction, without modification, in
all lower tier covered transactions and in all
solicitations for lower tier covered trans-
actions.

8. A participant in a covered transaction
may rely upon a certification of a prospec-
tive participant in a lower tier covered
transaction that it is not proposed for debar-
ment under 48 CFR part 9, subpart 9.4,
debarred, suspended, ineligible, or volun-
tarily excluded from the covered trans-
action, unless it knows that the certification
is erroneous. A participant may decide the
method and frequency by which it deter-
mines the eligibility of its principals. Each
participant may, but is not required to,
check the List of Parties Excluded from Fed-
eral Procurement and Nonprocurement Pro-
grams.

9. Nothing contained in the foregoing shall
be construed to require establishment of a
system of records in order to render in good
faith the certification required by this
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clause. The knowledge and information of a
participant is not required to exceed that
which is normally possessed by a prudent
person in the ordinary course of business
dealings.

10. Except for transactions authorized
under paragraph 6 of these instructions, if a
participant in a covered transaction know-
ingly enters into a lower tier covered trans-
action with a person who is proposed for de-
barment under 48 CFR part 9, subpart 9.4,
suspended, debarred, ineligible, or volun-
tarily excluded from participation in this
transaction, in addition to other remedies
available to the Federal Government, the de-
partment or agency may terminate this
transaction for cause or default.

Certification Regarding Debarment, Suspension,
and Other Responsibility Matters—Primary
Covered Transactions

(1) The prospective primary participant
certifies to the best of its knowledge and be-
lief, that it and its principals:

(a) Are not presently debarred, suspended,
proposed for debarment, declared ineligible,
or voluntarily excluded by any Federal de-
partment or agency;

(b) Have not within a three-year period
preceding this proposal been convicted of or
had a civil judgment rendered against them
for commission of fraud or a criminal offense
in connection with obtaining, attempting to
obtain, or performing a public (Federal,
State or local) transaction or contract under
a public transaction; violation of Federal or
State antitrust statutes or commission of
embezzlement, theft, forgery, bribery, fal-
sification or destruction of records, making
false statements, or receiving stolen prop-
erty;

(c) Are not presently indicted for or other-
wise criminally or civilly charged by a gov-
ernmental entity (Federal, State or local)
with commission of any of the offenses enu-
merated in paragraph (1)(b) of this certifi-
cation; and

(d) Have not within a three-year period
preceding this application/proposal had one
or more public transactions (Federal, State
or local) terminated for cause or default.

(2) Where the prospective primary partici-
pant is unable to certify to any of the state-
ments in this certification, such prospective
participant shall attach an explanation to
this proposal.

[60 FR 33042, 33061, June 26, 1995]

APPENDIX B TO SUBPART D—CERTIFI-
CATION REGARDING DEBARMENT,
SUSPENSION, INELIGIBILITY AND VOL-
UNTARY EXCLUSION—LOWER TIER
COVERED TRANSACTIONS

Instructions for Certification

1. By signing and submitting this proposal,
the prospective lower tier participant is pro-
viding the certification set out below.

2. The certification in this clause is a ma-
terial representation of fact upon which reli-
ance was placed when this transaction was
entered into. If it is later determined that
the prospective lower tier participant know-
ingly rendered an erroneous certification, in
addition to other remedies available to the
Federal Government the department or
agency with which this transaction origi-
nated may pursue available remedies, includ-
ing suspension and/or debarment.

3. The prospective lower tier participant
shall provide immediate written notice to
the person to which this proposal is submit-
ted if at any time the prospective lower tier
participant learns that its certification was
erroneous when submitted or had become er-
roneous by reason of changed circumstances.

4. The terms covered transaction, debarred,
suspended, ineligible, lower tier covered trans-
action, participant, person, primary covered
transaction, principal, proposal, and volun-
tarily excluded, as used in this clause, have
the meaning set out in the Definitions and
Coverage sections of rules implementing Ex-
ecutive Order 12549. You may contact the
person to which this proposal is submitted
for assistance in obtaining a copy of those
regulations.

5. The prospective lower tier participant
agrees by submitting this proposal that,
should the proposed covered transaction be
entered into, it shall not knowingly enter
into any lower tier covered transaction with
a person who is proposed for debarment
under 48 CFR part 9, subpart 9.4, debarred,
suspended, declared ineligible, or voluntarily
excluded from participation in this covered
transaction, unless authorized by the depart-
ment or agency with which this transaction
originated.

6. The prospective lower tier participant
further agrees by submitting this proposal
that it will include this clause titled ‘‘Cer-
tification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion-Lower
Tier Covered Transaction,’’ without modi-
fication, in all lower tier covered trans-
actions and in all solicitations for lower tier
covered transactions.
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7. A participant in a covered transaction
may rely upon a certification of a prospec-
tive participant in a lower tier covered
transaction that it is not proposed for debar-
ment under 48 CFR part 9, subpart 9.4,
debarred, suspended, ineligible, or volun-
tarily excluded from covered transactions,
unless it knows that the certification is erro-
neous. A participant may decide the method
and frequency by which it determines the
eligibility of its principals. Each participant
may, but is not required to, check the List of
Parties Excluded from Federal Procurement
and Nonprocurement Programs.

8. Nothing contained in the foregoing shall
be construed to require establishment of a
system of records in order to render in good
faith the certification required by this
clause. The knowledge and information of a
participant is not required to exceed that
which is normally possessed by a prudent
person in the ordinary course of business
dealings.

9. Except for transactions authorized under
paragraph 5 of these instructions, if a partic-
ipant in a covered transaction knowingly en-
ters into a lower tier covered transaction
with a person who is proposed for debarment
under 48 CFR part 9, subpart 9.4, suspended,
debarred, ineligible, or voluntarily excluded
from participation in this transaction, in ad-
dition to other remedies available to the
Federal Government, the department or
agency with which this transaction origi-
nated may pursue available remedies, includ-
ing suspension and/or debarment.

Certification Regarding Debarment, Suspension,
Ineligibility an Voluntary Exclusion—Lower
Tier Covered Transactions

(1) The prospective lower tier participant
certifies, by submission of this proposal, that
neither it nor its principals is presently
debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded
from participation in this transaction by any
Federal department or agency.

(2) Where the prospective lower tier partic-
ipant is unable to certify to any of the state-
ments in this certification, such prospective
participant shall attach an explanation to
this proposal.

[60 FR 33042, 33061, June 26, 1995]

APPENDIX C TO SUBPART D—CERTIFI-
CATION REGARDING DRUG-FREE
WORKPLACE REQUIREMENTS

Instructions for Certification

1. By signing and/or submitting this appli-
cation or grant agreement, the grantee is
providing the certification set out below.

2. The certification set out below is a ma-
terial representation of fact upon which reli-
ance is placed when the agency awards the
grant. If it is later determined that the

grantee knowingly rendered a false certifi-
cation, or otherwise violates the require-
ments of the Drug-Free Workplace Act, the
agency, in addition to any other remedies
available to the Federal Government, may
take action authorized under the Drug-Free
Workplace Act.

3. For grantees other than individuals, Al-
ternate I applies.

4. For grantees who are individuals, Alter-
nate II applies.

5. Workplaces under grants, for grantees
other than individuals, need not be identified
on the certification. If known, they may be
identified in the grant application. If the
grantee does not identify the workplaces at
the time of application, or upon award, if
there is no application, the grantee must
keep the identity of the workplace(s) on file
in its office and make the information avail-
able for Federal inspection. Failure to iden-
tify all known workplaces constitutes a vio-
lation of the grantee’s drug-free workplace
requirements.

6. Workplace identifications must include
the actual address of buildings (or parts of
buildings) or other sites where work under
the grant takes place. Categorical descrip-
tions may be used (e.g., all vehicles of a mass
transit authority or State highway depart-
ment while in operation, State employees in
each local unemployment office, performers
in concert halls or radio studios).

7. If the workplace identified to the agency
changes during the performance of the grant,
the grantee shall inform the agency of the
change(s), if it previously identified the
workplaces in question (see paragraph five).

8. Definitions of terms in the Nonprocure-
ment Suspension and Debarment common
rule and Drug-Free Workplace common rule
apply to this certification. Grantees’ atten-
tion is called, in particular, to the following
definitions from these rules:

Controlled substance means a controlled
substance in Schedules I through V of the
Controlled Substances Act (21 U.S.C. 812) and
as further defined by regulation (21 CFR
1308.11 through 1308.15);

Conviction means a finding of guilt (includ-
ing a plea of nolo contendere) or imposition
of sentence, or both, by any judicial body
charged with the responsibility to determine
violations of the Federal or State criminal
drug statutes;

Criminal drug statute means a Federal or
non-Federal criminal statute involving the
manufacture, distribution, dispensing, use,
or possession of any controlled substance;

Employee means the employee of a grantee
directly engaged in the performance of work
under a grant, including: (i) All direct charge
employees; (ii) All indirect charge employees
unless their impact or involvement is insig-
nificant to the performance of the grant;
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and, (iii) Temporary personnel and consult-
ants who are directly engaged in the per-
formance of work under the grant and who
are on the grantee’s payroll. This definition
does not include workers not on the payroll
of the grantee (e.g., volunteers, even if used
to meet a matching requirement; consult-
ants or independent contractors not on the
grantee’s payroll; or employees of subrecipi-
ents or subcontractors in covered work-
places).

Certification Regarding Drug-Free Workplace
Requirements

Alternate I. (GRANTEES OTHER THAN
INDIVIDUALS)

A. The grantee certifies that it will or will
continue to provide a drug-free workplace
by:

(a) Publishing a statement notifying em-
ployees that the unlawful manufacture, dis-
tribution, dispensing, possession, or use of a
controlled substance is prohibited in the
grantee’s workplace and specifying the ac-
tions that will be taken against employees
for violation of such prohibition;

(b) Establishing an ongoing drug-free
awareness program to inform employees
about—

(1) The dangers of drug abuse in the work-
place;

(2) The grantee’s policy of maintaining a
drug-free workplace;

(3) Any available drug counseling, rehabili-
tation, and employee assistance programs;
and

(4) The penalties that may be imposed
upon employees for drug abuse violations oc-
curring in the workplace;

(c) Making it a requirement that each em-
ployee to be engaged in the performance of
the grant be given a copy of the statement
required by paragraph (a);

(d) Notifying the employee in the state-
ment required by paragraph (a) that, as a
condition of employment under the grant,
the employee will—

(1) Abide by the terms of the statement;
and

(2) Notify the employer in writing of his or
her conviction for a violation of a criminal
drug statute occurring in the workplace no
later than five calendar days after such con-
viction;

(e) Notifying the agency in writing, within
ten calendar days after receiving notice
under paragraph (d)(2) from an employee or
otherwise receiving actual notice of such
conviction. Employers of convicted employ-
ees must provide notice, including position
title, to every grant officer or other designee
on whose grant activity the convicted em-
ployee was working, unless the Federal agen-
cy has designated a central point for the re-
ceipt of such notices. Notice shall include

the identification number(s) of each affected
grant;

(f) Taking one of the following actions,
within 30 calendar days of receiving notice
under paragraph (d)(2), with respect to any
employee who is so convicted—

(1) Taking appropriate personnel action
against such an employee, up to and includ-
ing termination, consistent with the require-
ments of the Rehabilitation Act of 1973, as
amended; or

(2) Requiring such employee to participate
satisfactorily in a drug abuse assistance or
rehabilitation program approved for such
purposes by a Federal, State, or local health,
law enforcement, or other appropriate agen-
cy;

(g) Making a good faith effort to continue
to maintain a drug-free workplace through
implementation of paragraphs (a), (b), (c),
(d), (e) and (f).

B. The grantee may insert in the space pro-
vided below the site(s) for the performance of
work done in connection with the specific
grant:

Place of Performance (Street address, city,
county, state, zip code)

————————————————————————
————————————————————————
————————————————————————

Check b if there are workplaces on file that
are not identified here.

Alternate II. (GRANTEES WHO ARE

INDIVIDUALS)

(a) The grantee certifies that, as a condi-
tion of the grant, he or she will not engage
in the unlawful manufacture, distribution,
dispensing, possession, or use of a controlled
substance in conducting any activity with
the grant;

(b) If convicted of a criminal drug offense
resulting from a violation occurring during
the conduct of any grant activity, he or she
will report the conviction, in writing, within
10 calendar days of the conviction, to every
grant officer or other designee, unless the
Federal agency designates a central point for
the receipt of such notices. When notice is
made to such a central point, it shall include
the identification number(s) of each affected
grant.

[55 FR 21690, 21701, May 25, 1990]

Subpart E—Buy American Re-
quirements for Assistance Pro-
grams

SOURCE: 59 FR 36715, July 19, 1994, unless
otherwise noted.
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BUY AMERICAN ACT—SUPPLIES

§ 12.700 Scope.
This subpart implements section 307

of the Omnibus Consolidated Appro-
priations Act of 1997 (Public Law 104–
208, 110 Stat. 3009) and section 501 of the
Energy and Water Development Appro-
priations Act, 1997 (Public Law 104–206,
110 Stat. 2984). For awards made under
the authority of section 307(a) of Public
Law 104–208, this subpart requires that
no funds made available in the Act
may be expended by an entity unless
the entity agrees that in expending the
funds the entity will comply with sec-
tions 2 through 4 of the Act of March 3,
1933 (41 U.S.C. 10a–10c; popularly known
as the ‘‘Buy American Act’’). It applies
to procurement contracts under grants
and cooperative agreements which pro-
vide for the purchase of equipment and
products. Section 501 of Public Law
104–206, 110 Stat. 2984, only applies to
awards made by the Bureau of Rec-
lamation. In addition, for these awards,
there is only a requirement that in pro-
viding financial assistance to, or enter-
ing into any contract with, any entity
using funds made available in this Act,
the Secretary, to the greatest extent
practicable, will provide to the entity a
notice describing a statement within
the Act made by Congress. This state-
ment concerns the sense of the Con-
gress that to the greatest extent prac-
ticable, all equipment and products
purchased with funds made available in
the Act, should be American-made.
Therefore, for Fiscal Year 1997 awards,
only the requirements in Section 12.700
and 12.710 will apply to awards made by
the Bureau of Reclamation.

[61 FR 68667, Dec. 30, 1996]

§ 12.705 Definitions.
Components, as used in this subpart,

means those articles, materials, and
supplies incorporated directly into the
end products.

Concern, as used in this subpart,
means any business entity organized
for profit (even if its ownership is in
the hands of a nonprofit entity) with a
place of business located in the United
States and which makes a significant
contribution to the U.S. economy
through payment of taxes and/or use of
American products, to an individual,

partnership, corporation, joint venture,
association, or cooperative.

Domestic end product, as used in this
subpart, means (a) an unmanufactured
end product mined or produced in the
United States; or (b) an end product
manufactured in the United States, if
the cost of its components mined, pro-
duced, or manufactured in the United
States exceeds 50 percent of the cost of
all its components. (In determining if
an end product is domestic, only the
end product and its components shall
be considered.) The cost of each compo-
nent includes transportation costs to
the place of incorporation into the end
product and any applicable duty
(whether or not a duty-free entry cer-
tificate is issued). Components of for-
eign origin of the same class or kind
for which determinations have been
made in accordance with Section
12.710(d) (3) and (4) are treated as do-
mestic. Scrap generated, collected, and
prepared for processing in the United
States is considered domestic. On ac-
quisitions above $25,000 in value, com-
ponents of Canadian origin are treated
as domestic.

Domestic offer, as used in this subpart,
means an offered price for a domestic
end product, including transportation
to destination.

End product, as used in this subpart,
means those articles, materials, and
supplies to be acquired for public use
under the grant, cooperative agree-
ment, or procurement contract award-
ed under the grant or cooperative
agreement.

Foreign end product, as used in this
subpart, means an end product other
than a domestic end product.

Foreign offer, as used in this subpart,
means an offered price for a foreign end
product, including transportation to
destination and duty (whether or not a
duty-free entry certificate is issued).

Instrumentality, as used in this sub-
part, does not include an agency or di-
vision of the government of a country.

Labor surplus area, as used in this
subpart, means a geographical area
identified by the Department of Labor
in accordance with 20 CFR part 654,
subpart A, as an area of concentrated
unemployment or underemployment or
an area of labor surplus.
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Labor surplus area concern, as used in
this subpart, means a concern that to-
gether with its first-tier subcontrac-
tors will perform substantially in labor
surplus areas. Performance is substan-
tially in labor surplus areas if the costs
incurred under the contract on account
of manufacturing, production, or per-
formance of appropriate services in
labor surplus areas exceed 50 percent of
the contract price.

United States, as used in this subpart,
means the states thereof, the District
of Columbia, and the territories and
possessions of the United States.

[59 FR 36715, July 19, 1994, as amended at 61
FR 68668, Dec. 30, 1996]

§ 12.710 Policy.
(a) In the case of any equipment or

product that may be authorized to be
purchased with financial assistance
provided using funds made available
under Public Law 104–208, it is the
sense of Congress that entities receiv-
ing the assistance should, in expending
the assistance, purchase only Amer-
ican-made equipment and products.

(b) In awarding financial assistance
under Public Law 104–208, 110 Stat. 3009,
bureaus and offices excluding the Bu-
reau of Reclamation will provide to
each recipient of the assistance the fol-
lowing notice:

NOTICE: Pursuant to sec. 307 of the Omni-
bus Consolidated Appropriations Act of 1997,
Public Law 104–208, 110 Stat. 3009, please be
advised of the following:

In the case of any equipment or product
that may be authorized to be purchased with
financial assistance provided using funds
made available in this act, it is the sense of
the Congress that entities receiving the as-
sistance should, in expending the assistance,
purchase only American-made equipment
and products.

(c) In awarding financial assistance
using funds made available under Pub-
lic Law 104–206, to the greatest extent
practicable, the Bureau of Reclamation
will provide to each recipient of the as-
sistance the following notice:

NOTICE: Pursuant to sec. 501 of the Energy
and Water Development Appropriations Act,
1997, Public Law 104–206, 110 Stat. 2984, please
be advised of the following:

It is the sense of the Congress, that to the
greatest extent practicable, all equipment
and products purchased with funds made

available in this act should be American-
made.

(d) The Buy American Act requires
that only domestic end products be ac-
quired for public use, except articles,
materials, and supplies—

(1) For use outside the United States;
(2) For which the cost would be un-

reasonable, as determined in accord-
ance with § 12.715;

(3) For which the agency head deter-
mines that domestic preference would
be inconsistent with the public inter-
est; or

(4) That are not mined, produced, or
manufactured in the United States in
sufficient and reasonable available
commercial quantities, of a satisfac-
tory quality (see § 12.720).

(e) The grantee’s contracting officer
may make a nonavailability deter-
mination under § 12.710(d)(4) for a pro-
curement contract awarded under the
grant or cooperative agreement if—

(1) The procurement action was con-
ducted by full and open competition;

(2) The procurement action was pub-
licly advertised; and

(3) No offer for a domestic end prod-
uct was received; or

(f) The head of the grantee’s con-
tracting activity or designee may
make a nonavailability determination
under § 12.710(d)(4) for any cir-
cumstance other than specified in para-
graph (e) of this section.

[59 FR 36715, July 19, 1994, as amended at 59
FR 65500, Dec. 20, 1994; 61 FR 39084, July 26,
1996; 61 FR 68668, Dec. 30, 1996]

§ 12.715 Evaluating offers.
(a) Unless the head of the grantee or-

ganization or a designee at a level no
lower than the grantee’s designated
awarding official determines otherwise,
the offered price of a domestic end
product is unreasonable when the low-
est acceptable domestic offer exceeds
the lowest acceptable foreign offer (see
§ 12.705), inclusive of duty, by—

(1) More than 6 percent, if the domes-
tic offer is from a large business that is
not a labor surplus area concern; or

(2) More than 12 percent, if the do-
mestic offer is from a small business
concern or any labor surplus area con-
cern.

(b) The evaluation in paragraph (a) of
this section shall be applied on an
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item-by-item basis or to any group of
items on which award may be made as
specifically provided by the solicita-
tion.

(c) If an award of more than $250,000
would be made to a domestic concern if
the 12-percent factor were applied, but
not if the 6-percent factor were applied,
the head of the grantee organization or
a designee at a level no lower than the
grantee’s designated awarding official
shall decide whether award to the do-
mestic concern would involve unrea-
sonable cost.

§ 12.720 Excepted articles, materials,
and supplies.

(a) As indicated in the Federal Acqui-
sition Regulation (FAR), one or more
agencies have determined that the arti-
cles, materials, and supplies on the list
referred to in paragraph (b) of this sec-
tion are not mined, produced, or manu-
factured in the United States in suffi-
cient and reasonably available com-
mercial quantities of a satisfactory
quality. This referenced list in para-
graph (b) of this section is furnished for
information only; an article, material
or supply listed therein may be treated
as domestic only when the head of the
grantee organization or a designee at a
level no lower than the grantee’s des-
ignated awarding official has made a
determination that it is not mined,
produced, or manufactured in the Unit-
ed States in sufficient and reasonably
available quantities of a satisfactory
quality.

(b) Refer to the current list of ex-
cepted articles, materials, and supplies
in FAR 25.108 (48 CFR 25.108).

§ 12.725 Solicitation provisions and
contract clause.

(a) When quotations are obtained
orally, vendors shall be informed that
only domestic end products, other than
end products excepted on a blanket or
individual basis (see § 12.720), shall be
acceptable, unless the price for an of-
fered domestic end product is unrea-
sonable (see § 12.715).

(b) The grantee awarding officer shall
insert the clause at § 12.730, Buy Amer-
ican Act—Supplies, in solicitations for
procurement contracts awarded under
the grant or cooperative agreement for
the purchase of supplies, or for services

involving the furnishing of supplies, for
use within the United States.

§ 12.730 Buy American Act—Supplies.
As prescribed in § 12.725, insert the

following clause:

BUY AMERICAN ACT—SUPPLIES

(a) The Buy American Act (41 U.S.C. 10)
provides that the Government give pref-
erence to domestic end products.

Components, as used in this clause, means
those articles, materials, and supplies incor-
porated directly into the end products.

Domestic end product, as used in this clause,
means an unmanufactured end product
mined or produced in the United States, if
the cost of its components mined, produced,
or manufactured in the United States ex-
ceeds 50 percent of the cost of all its compo-
nents. Components of foreign origin of the
same class or kind as the products referred
to in paragraphs (b)(2) or (3) of this clause
shall be treated as domestic.

End products, as used in this clause, means
those articles, materials, and supplies to be
acquired for public use under this contract.

(b) The contractor shall deliver only do-
mestic end products, except those—

(1) For use outside the United States;
(2) That the Government determines are

not mined, produced, or manufactured in the
United States in sufficient and reasonably
available commercial quantities of a satis-
factory quality;

(3) For which the head of the grantee orga-
nization or a designee at a level no lower
than the grantee’s designated awarding offi-
cial determines that domestic preference
would be inconsistent with the public inter-
est; or

(4) For which the head of the grantee orga-
nization or a designee at a level no lower
than the grantee’s designated awarding offi-
cial determines the cost to be unreasonable
(see § 12.715).
(End of clause)

BUY AMERICAN ACT—CONSTRUCTION
MATERIALS

§ 12.800 Scope.
This subpart implements the Buy

American Act (41 U.S.C. 10). It applies
to procurement contracts awarded
under a grant or cooperative agree-
ment for the construction, alteration,
or repair of any public building or pub-
lic work in the United States.

§ 12.805 Definitions.
Components, as used in this subpart,

means those articles, materials, and
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supplies incorporated directly into con-
struction materials.

Construction, as used in this subpart,
means construction, alteration, or re-
pair of any public building or public
work in the United States.

Construction materials, as used in this
subpart, means an article, material,
and supply brought to the construction
site for incorporation into the building
or work.

Construction material also includes
an item brought to the site pre-assem-
bled from articles, materials, and sup-
plies. However, emergency life safety
systems, such as emergency lighting,
fire alarm, and audio evacuation sys-
tems, which are discrete systems incor-
porated into a public building or work
and which are produced as a complete
system, shall be evaluated as a single
and distinct construction material re-
gardless of when or how the individual
parts or components of such systems
are delivered to the construction site.

Domestic construction material, as used
in this section, means: (a) An unmanu-
factured construction material mined
or produced in the United States, or (b)
a construction material manufactured
in the United States, if the cost of its
components mined, produced, or manu-
factured in the United States exceeds
50 percent of the cost of all its compo-
nents. (In determining whether a con-
struction material is domestic, only
the construction material and its com-
ponents shall be considered.) The cost
of each component includes transpor-
tation costs to the place of incorpora-
tion into the construction material and
any applicable duty (whether or not a
duty-free entry certificate is issued).
Components of foreign origin of the
same class or kind for which deter-
minations have been made in accord-
ance with § 12.810(a)(3) are treated as
domestic.

Foreign construction material, as used
in this section, means as construction
material other than a domestic con-
struction material.

United States (see § 12.705).

§ 12.810 Policy.
(a) The Buy American Act requires

that only domestic construction mate-
rials be used in construction in the
United States, except when—

(1) The cost would be unreasonable as
determined in accordance with § 12.815;

(2) The head of the grantee organiza-
tion or a designee at a level no lower
than the grantee’s designated awarding
official determines that use of a par-
ticular domestic construction material
would be impracticable; or

(3) The head of the grantee organiza-
tion or a designee at a level no lower
than the grantee’s designated awarding
official determines the construction
material is not mined, produced, or
manufactured in the United States in
sufficient and reasonably available
commercial quantities of a satisfactory
quality (see § 12.720).

(b) When it is determined for any rea-
sons stated in this section that certain
foreign construction materials may be
used, the excepted materials shall be
listed in the agreement. Findings justi-
fying the exception shall be available
for public inspection.

§ 12.815 Evaluating offers.
(a) The restrictions of the Buy Amer-

ican Act do not apply when the head of
the grantee organization or a designee
at a level no lower than the grantee’s
designated awarding official deter-
mines that using a particular domestic
construction material would unreason-
ably increase the cost or would be im-
practicable.

(b) When proposed awards are sub-
mitted to the head of the grantee orga-
nization or a designee at a level no
lower than the grantee’s designated
awarding official for approval, each
submission shall include a description
of the materials, including unit and
quantity, estimated costs, location of
the construction project, name and ad-
dress of the proposed contractor, and a
detailed justification of the imprac-
ticability of using domestic materials.

§ 12.820 Violations.
Violation of the Buy American Act in

the performance of a procurement con-
struction contract under a grant or co-
operative agreement is a cause for de-
barment. Information concerning a
failure to comply with the clause at
§ 12.830, Buy American Act—Construc-
tion Materials, shall be promptly re-
ported, investigated, and referred,
when appropriate to the appropriate
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U.S. Department of the Interior em-
ployee responsible for administering
the grant or cooperative agreement.
(For debarment procedures, see subpart
D of this part).

§ 12.825 Solicitation provision and con-
tract clause.

The grantee awarding official shall
insert the clause at § 12.830, Buy Amer-
ican Act—Construction Materials, in
solicitations for procurement contracts
awarded under a grant or cooperative
agreement for construction inside the
United States.

§ 12.830 Buy American Act—Construc-
tion materials.

As prescribed in § 12.825, insert the
following clause in solicitations for
procurement contracts awarded under
a grant or cooperative agreement for
construction inside the United States:

BUY AMERICAN ACT—CONSTRUCTION
MATERIALS

(a) The Buy American Act (41 U.S.C. 10)
provides that the Government give pref-
erence to domestic construction material.

Components, used in this clause, means
those articles, materials, and supplies incor-
porated directly into construction materials.

Construction material, as used in this clause,
means an article, material, or supply
brought to the construction site for incorpo-
ration into the building or work. Construc-
tion material also includes an item brought
to the site pre-assembled from articles, ma-
terials or supplies. However, emergency life
safety systems, such as emergency lighting,
fire alarm, and audio evacuation systems,
which are discrete systems incorporated into
a public building or work and which are pro-
duced as a complete system, shall be evalu-
ated as a single and distinct construction
material regardless of when or how the indi-
vidual parts or components of such systems
are delivered to the construction site.

Domestic construction material, as used in
this clause, means (a) an unmanufactured
construction material mined or produced in
the United States, or (b) a construction ma-
terial manufactured in the United States, if
the cost of its components mined, produced,
or manufactured in the United States ex-
ceeds 50 percent of the cost of all its compo-
nents. Components of foreign origin of the
same class or kind as the construction mate-
rials determined to be unavailable pursuant
to § 12.810(a)(3) of 43 CFR part 12, subpart E
shall be treated as domestic.

(b) The contractor agrees that only domes-
tic construction material will be used by the

contractor, subcontractors, materialmen,
and suppliers in the performance of this
agreement, except for foreign construction
materials, if any, listed in this agreement.

(End of clause)

Subpart F—Uniform Administrative
Requirements for Grants and
Agreements With Institutions
of Higher Education, Hospitals,
and Other Non-Profit Organi-
zations

SOURCE: 60 FR 17238, Apr. 5, 1995, unless
otherwise noted.

GENERAL

§ 12.901 Purpose.
This subpart establishes uniform ad-

ministrative requirements for Federal
grants and agreements awarded to in-
stitutions of higher education, hos-
pitals, and other non-profit organiza-
tions.

§ 12.902 Definitions.
Accrued expenditures means the

charges incurred by the recipient dur-
ing a given period requiring the provi-
sion of funds for:

(1) goods and other tangible property
received;

(2) services performed by employees,
contractors, subrecipients, and other
payees; and,

(3) other amounts becoming owed
under programs for which no current
services or performance is required.

Accrued income means the sum of:
(1) earnings during a given period

from:
(i) services performed by the recipi-

ent, and
(ii) goods and other tangible property

delivered to purchasers, and
(2) amounts becoming owed to the re-

cipient for which no current services or
performance is required by the recipi-
ent.

Acquisition cost of equipment means
the net invoice price of the equipment,
including the cost of modifications, at-
tachments, accessories, or auxiliary
apparatus necessary to make the prop-
erty usable for the purpose for which it
was acquired. Other charges, such as
the cost of installation, transportation,
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taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the recipient’s regular
accounting practices.

Advance means a payment made by
Treasury check or other appropriate
payment mechanism to a recipient
upon its request either before outlays
are made by the recipient or through
the use of predetermined payment
schedules.

Award means financial assistance
that provides support or stimulation to
accomplish a public purpose. Awards
include grants and other agreements in
the form of money or property in lieu
of money, by the Federal Government
to an eligible recipient. The term does
not include: technical assistance,
which provides services instead of
money; other assistance in the form of
loans, loan guarantees, interest sub-
sidies, or insurance; direct payments of
any kind to individuals; and, contracts
which are required to be entered into
and administered under procurement
laws and regulations.

Cash contributions means the recipi-
ent’s cash outlay, including the outlay
of money contributed to the recipient
by third parties.

Closeout means the process by which
a Federal agency determines that all
applicable administrative actions and
all required work of the award have
been completed by the recipient and
Federal awarding agency.

Contract means a procurement con-
tract under an award or subaward, and
a procurement subcontract under a re-
cipient’s or subrecipient’s contract.

Cost sharing or matching means that
portion of project or program costs not
borne by the Federal Government.

Date of completion means the date on
which all work under an award is com-
pleted or the date on the award docu-
ment, or any supplement or amend-
ment thereto, on which Federal spon-
sorship ends.

Disallowed costs means those charges
to an award that the Federal awarding
agency determines to be unallowable,
in accordance with the applicable Fed-
eral cost principles or other terms and
conditions contained in the award.

Equipment means tangible nonexpend-
able personal property including ex-

empt property charged directly to the
award having a useful life of more than
one year and an acquisition cost of
$5,000 or more per unit. However, con-
sistent with recipient policy, lower
limits may be established.

Excess property means property under
the control of any Federal awarding
agency that, as determined by the Sec-
retary, is no longer required for its
needs or the discharge of its respon-
sibilities.

Exempt property means tangible per-
sonal property acquired in whole or in
part with Federal funds, where the
Federal awarding agency has statutory
authority to vest title in the recipient
without further obligation to the Fed-
eral Government. An example of ex-
empt property authority is contained
in the Federal Grant and Cooperative
Agreement Act (31 U.S.C. 6306), for
property acquired under an award to
conduct basic or applied research by a
non-profit institution of higher edu-
cation or non-profit organization
whose principal purpose is conducting
scientific research.

Federal funds authorized means the
total amount of Federal funds obli-
gated by the Federal Government for
use by the recipient. This amount may
include any authorized carryover of un-
obligated funds from prior funding pe-
riods when permitted by agency regula-
tions or agency implementing instruc-
tions.

Federal share of real property, equip-
ment, or supplies means that percent-
age of the property’s acquisition costs
and any improvement expenditures
paid with Federal funds.

Funding period means the period of
time when Federal funding is available
for obligation by the recipient.

Intangible property and debt instru-
ments means, but is not limited to,
trademarks, copyrights, patents and
patent applications and such property
as loans, notes and other debt instru-
ments, lease agreements, stock and
other instruments of property owner-
ship, whether considered tangible or in-
tangible.

Obligations means the amounts of or-
ders placed, contracts and grants
awarded, services received and similar
transactions during a given period that
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require payment by the recipient dur-
ing the same or a future period.

Outlays or expenditures means charges
made to the project or program. They
may be reported on a cash or accrual
basis. For reports prepared on a cash
basis, outlays are the sum of cash dis-
bursements for direct charges for goods
and services, the amount of indirect ex-
pense charged, the value of third party
in-kind contributions applied and the
amount of cash advances and payments
made to subrecipients. For reports pre-
pared on an accrual basis, outlays are
the sum of: cash disbursements for di-
rect charges for goods and services; the
amount of indirect expense incurred;
the value of in-kind contributions ap-
plied; and the net increase (or de-
crease) in the amounts owed by the re-
cipient for goods and other property re-
ceived, for services performed by em-
ployees, contractors, subrecipients and
other payees and other amounts be-
coming owed under programs for which
no current services or performance are
required.

Personal property means property of
any kind except real property. It may
be tangible, having physical existence,
or intangible, having no physical exist-
ence, such as copyrights, patents, or
securities.

Prior approval means written ap-
proval by an authorized official evi-
dencing prior consent.

Program income means gross income
earned by the recipient that is directly
generated by a supported activity or
earned as a result of the award (see ex-
clusions in § 12.924 (e) and (h)). Program
income includes, but is not limited to,
income from fees for services per-
formed, the use or rental of real or per-
sonal property acquired under feder-
ally-funded projects, the sale of com-
modities or items fabricated under an
award, license fees and royalties on pa-
tients and copyrights, and interest on
loans made with award funds. Interest
earned on advances of Federal funds is
not program income. Except as other-
wise provided in Federal awarding
agency regulations or the terms and
conditions of the award, program in-
come does not include the receipt of
principal on loans, rebates, credits, dis-
counts, etc., or interest earned on any
of them.

Project costs means all allowable
costs, as set forth in the applicable
Federal cost principles, incurred by a
recipient and the value of the contribu-
tions made by third parties in accom-
plishing the objectives of the award
during the project period.

Project period means the period estab-
lished in the award document during
which Federal sponsorship begins and
ends.

Property means, unless otherwise
stated, real property, equipment, sup-
plies, intangible property and debt in-
struments.

Real property means land, including
land improvements, structures and ap-
purtenances thereto, but excludes mov-
able machinery and equipment.

Recipient means an organization re-
ceiving financial assistance directly
from Federal awarding agencies to
carry out a project or program. The
term includes public and private insti-
tutions of higher education, public and
private hospitals, and other quasi-pub-
lic and private non-profit organizations
such as, but not limited to, community
action agencies, research institutes,
educational associations, and health
centers. The term may include, at the
discretion of the Federal awarding
agency, foreign or international orga-
nizations (such as agencies of the Unit-
ed Nations) which are recipients, sub-
recipients, or contractors or sub-
contractors of recipients or subrecipi-
ents. The term does not include gov-
ernment-owned contractor-operated fa-
cilities or research centers providing
continued support for mission-oriented,
large-scale programs that are govern-
ment-owned or controlled, or are des-
ignated as federally-funded research
and development centers.

Research and development means all
research activities, both basic and ap-
plied, and all development activities
that are supported at universities, col-
leges, and other non-profit institu-
tions.

(1) Research is defined as a systematic
study directed toward fuller scientific
knowledge or understanding of the sub-
ject studied.

(2) Development is the systematic use
of knowledge and understanding gained
from research directed toward the pro-
duction of useful materials, devices,
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systems, or methods, including design
and development of prototypes and
processes. The term research also in-
cludes activities involving the training
of individuals in research techniques
where such activities utilize the same
facilities as other research and devel-
opment activities and where such ac-
tivities are not included in the instruc-
tion function.

Small awards means a grant or coop-
erative agreement not exceeding the
small purchase threshold fixed at 41
U.S.C. 403(11) (currently $100,000).

Subaward means an award of finan-
cial assistance in the form of money, or
property in lieu of money, made under
an award by a recipient to an eligible
subrecipient or by a subrecipient to a
lower tier subrecipient. The term in-
cludes financial assistance when pro-
vided by any legal agreement, even if
the agreement is called a contract, but
does not include procurement of goods
and services nor does it include any
form of assistance which is excluded
from the definition of ‘‘award’’ in this
section.

Subrecipient means the legal entity to
which a subaward is made and which is
accountable to the recipient for the use
of the funds provided. The term may
include foreign or international organi-
zations (such as agencies of the United
Nations) at the discretion of the Fed-
eral awarding agency.

Supplies means all personal property
excluding equipment, intangible prop-
erty, and debt instruments as defined
in this section, and inventions of a con-
tractor conceived or first actually re-
duced to practice in the performance of
work under a funding agreement (‘‘sub-
ject inventions’’), as defined in 37 CFR
part 401, ‘‘Rights to Inventions Made
by Nonprofit Organizations and Small
Business Firms Under Government
Grants, Contracts, and Cooperative
Agreements.’’

Suspension means an action by a Fed-
eral awarding agency that temporarily
withdraws Federal sponsorship under
an award, pending corrective action by
the recipient or pending a decision to
terminate the award by the Federal
awarding agency. Suspension of an
award is a separate action from suspen-
sion under the Department of the Inte-
rior Regulations implementing E.O.’s

12549 and 12689, ‘‘Debarment and Sus-
pension.’’ See subpart D of 43 CFR part
12.

Termination means the cancellation
of Federal sponsorship, in whole or in
part, under an agreement at any time
prior to the date of completion.

Third party in-kind contributions
means the value of noncash contribu-
tions provided by non-Federal third
parties. Third party in-kind contribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of
goods and services directly benefiting
and specifically identifiable to the
project or program.

Unliquidated obligations, for financial
reports prepared on a cash basis, means
the amount of obligations incurred by
the recipient that have not been paid.
For reports prepared on an accrued ex-
penditure basis, they represent the
amount of obligations incurred by the
recipient for which an outlay has not
been recorded.

Unobligated balance means the por-
tion of the funds authorized by Federal
awarding agency that has not been ob-
ligated by the recipient and is deter-
mined by deducting the cumulative ob-
ligations from the cumulative funds
authorized.

Unrecovered indirect cost means the
difference between the amount awarded
and the amount which could have been
awarded under the recipient’s approved
negotiated indirect cost rate.

Working capital advance means a pro-
cedure whereby funds are advanced to
the recipient to cover its estimated
disbursement needs for a given initial
period.

§ 12.903 Effect on other issuances.

For awards subject to this subpart,
all administrative requirements of
codified program regulations, program
manuals, handbooks and other non-
regulatory materials which are incon-
sistent with the requirements of this
subpart shall be superseded, except to
the extent they are required by stat-
ute, or authorized in accordance with
the deviations provision in Section
12.904.
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§ 12.904 Deviations.
The Office of Management and Budg-

et (OMB) may grant exceptions for
classes of grants or recipients subject
to the requirements of this subpart
when exceptions are not prohibited by
statute. However, in the interest of
maximum uniformity, exceptions from
the requirements of this subpart shall
be permitted only in unusual cir-
cumstances. Federal awarding agencies
may apply more restrictive require-
ments to a class of recipients when ap-
proved by OMB. All requests for class
deviations shall be processed through
the Assistant Secretary-Policy, Man-
agement, and Budget. Federal award-
ing agencies may apply less restrictive
requirements when awarding small
awards, except for those requirements
which are statutory. Exceptions on a
case-by-case basis may also be made by
Federal awarding agencies. Bureau/of-
fice application of less restrictive re-
quirements when awarding small
awards, except for those requirements
which are statutory, as well as excep-
tions on a case-by-case basis, will be
handled by designated officials identi-
fied in bureau/office procedures.

§ 12.905 Subawards.
Unless sections of this subpart spe-

cifically exclude subrecipients from
coverage, the provisions of this subpart
shall be applied to subrecipients per-
forming work under awards if such sub-
recipients are institutions of higher
education, hospitals, or other non-prof-
it organizations. State and local gov-
ernment subrecipients are subject to
the provisions of regulations imple-
menting the grants management com-
mon rule, ‘‘Uniform Administrative
Requirements for Grants and Coopera-
tive Agreements to State and Local
Governments,’’ 43 CFR part 12.

PRE-AWARD REQUIREMENTS

§ 12.910 Purpose.
Sections 12.011 through 12.917 pre-

scribe forms and instructions and other
pre-award matters to be used in apply-
ing for Federal awards.

§ 12.911 Pre-award policies.
(a) Use of Grants and Cooperative

Agreements, and Contracts. In each in-

stance, the Federal awarding agency
shall decide on the appropriate award
instrument (i.e., grant, cooperative
agreement, or contract). The Federal
Grant and Cooperative Agreement Act
(31 U.S.C. 6301–6308) governs the use of
grants, cooperative agreements and
contracts. A grant or cooperative
agreement shall be used only when the
principal purpose of a transaction is to
accomplish a public purpose of support
or stimulation authorized by Federal
statute. The statutory criterion for
choosing between grants and coopera-
tive agreements is that for the latter,
‘‘substantial involvement is expected
between the executive agency and the
State, local government, or other re-
cipient when carrying out the activity
contemplated in the agreement.’’ Con-
tracts shall be used when the principal
purpose is acquisition of property or
services for the direct benefit or use of
the Federal Government.

(b) Public Notice and Priority Setting.
Federal awarding agencies shall notify
the public of their funding priorities
for discretionary grant programs, un-
less funding priorities are established
by Federal statute.

§ 12.912 Forms for applying for Fed-
eral assistance.

(a) Federal awarding agencies shall
comply with the applicable report
clearance requirements of 5 CFR part
1320, ‘‘Controlling Paperwork Burdens
on the Public,’’ with regard to all
forms used by the Federal awarding
agency in place of or as a supplement
to the Standard Form 424 (SF–424) se-
ries.

(b) Applicants shall use the SF–424
series or those forms and instructions
prescribed by the Federal awarding
agency.

(c) For Federal programs covered by
E.O. 12372, ‘‘Intergovernmental Review
of Federal Programs,’’ the applicant
shall complete the appropriate sections
of the SF–424 (Application for Federal
Assistance) indicating whether the ap-
plication was subject to review by the
State Single Point of Contact (SPOC).
The name and address of the SPOC for
a particular State can be obtained from
the Federal awarding agency or the
Catalog of Federal Domestic Assistance.
The SPOC shall advise the applicant
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whether the program for which applica-
tion is made has been selected by that
State for review. (See also 43 CFR part
9).

(d) Federal awarding agencies that do
not use the SF–424 form will indicate
whether the application is subject to
review by the State under E.O. 12372.

§ 12.913 Debarment and suspension.
Federal awarding agencies and re-

cipients shall comply with the non-
procurement debarment and suspension
common rule implementing E.O.s 12549
and 12689, ‘‘Debarment and Suspen-
sion,’’ subpart D of 43 CFR part 12. This
common rule restricts subawards and
contracts with certain parties that are
debarred, suspended or otherwise ex-
cluded from or ineligible for participa-
tion in Federal assistance programs or
activities.

§ 12.914 Special award conditions.
(a) Federal awarding agencies may

impose additional requirements as
needed, if an applicant or recipient:

(1) Has a history of poor performance;
(2) Is not financially stable;
(3) Has a management system that

does not meet the standards prescribed
in this part;

(4) Has not conformed to the terms
and conditions of a previous award; or

(5) Is not otherwise responsible.
(b) Additional requirements may

only be imposed provided that the ap-
plicant or recipient is notified in writ-
ing as to:

(1) The nature of the additional re-
quirements;

(2) The reason why the additional re-
quirements are being imposed;

(3) The nature of the corrective ac-
tion needed;

(4) The time allowed for completing
the corrective actions; and

(5) The method for requesting recon-
sideration of the additional require-
ments imposed.

(c) Any special conditions shall be
promptly removed once the conditions
that prompted them have been cor-
rected.

§ 12.915 Metric system of measure-
ment.

The Metric Conversion Act, as
amended by the Omnibus Trade and

Competitiveness Act (15 U.S.C. 205) de-
clares that the metric system is the
preferred measurement system for U.S.
trade and commerce. The Act requires
each Federal agency to establish a date
or dates in consultation with the Sec-
retary of Commerce when the metric
system of measurement will be used in
the agency’s procurements, grants, and
other business-related activities. Met-
ric implementation may take longer
where the use of the system is initially
impractical or likely to cause signifi-
cant inefficiencies in the accomplish-
ment of federally-funded activities.
Federal awarding agencies will follow
the provisions of E.O. 12770, ‘‘Metric
usage in Federal Government Pro-
grams.’’ When applicable, the awarding
agency shall request that measure-
ment-sensitive information to be in-
cluded as part of the application, be ex-
pressed in metric units. When required
by the awarding agency, for grants to
recipients, the following term and con-
dition will be incorporated into the
grant:

Provision

All progress and final reports, other re-
ports, or

All progress and final reports, other re-
ports, or publications produced under this
award shall employ the metric system of
measurements to the maximum extent prac-
ticable. Both metric and inch-pound units
(dual units) may be used if necessary during
any transition period(s). However, the recipi-
ent may use non-metric measurements to
the extent that the recipient has supporting
documentation that the use of metric meas-
urements is impracticable or is likely to
cause significant inefficiencies or loss of
markets to the recipient, such as when for-
eign competitors are producing competing
products in non-metric units.

End of Provision

§ 12.916 Resource Conservation and
Recovery Act (RCRA) (Pub. L. 94–
580 codified at 42 U.S.C. 6962).

Under the Act, any State agency or
agency of a political subdivision of a
State that is using appropriated Fed-
eral funds must comply with section
6002 of RCRA. Section 6002 of RCRA re-
quires that preference be given in pro-
curement programs to the purchase of
specific products containing recycled
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materials identified in guidelines de-
veloped by the Environmental Protec-
tion Agency (EPA) (40 CFR parts 247–
254). Accordingly, State and local insti-
tutions of higher education and hos-
pitals that receive direct Federal
awards or other Federal funds shall
give preference in their procurement
programs funded with Federal funds to
the purchase of recycled products pur-
suant to the EPA guidelines.

§ 12.917 Certifications and representa-
tions.

Unless prohibited by statute or codi-
fied regulation, each Federal awarding
agency is authorized and encouraged to
allow recipients to submit certifi-
cations and representations required
by statute, executive order, or regula-
tion on an annual basis, if the recipi-
ents have ongoing and continuing rela-
tionships with the agency. Annual cer-
tifications and representations shall be
signed by responsible officials with the
authority to ensure recipients’ compli-
ance with the pertinent requirements.

POST-AWARD REQUIREMENTS

Financial and Program Management

§ 12.920 Purpose of financial and pro-
gram management.

Sections 12.921 through 12.928 pre-
scribe standards for financial manage-
ment systems, methods for making
payments and rules for: satisfying cost
sharing and matching requirements,
accounting for program income, budget
revision approvals, making audits, de-
termining allowability of cost, and es-
tablishing fund availability.

§ 12.921 Standards for financial man-
agement systems.

(a) Federal awarding agencies shall
require recipients to relate financial
data to performance data and develop
unit cost information whenever prac-
tical.

(b) Recipients’ financial management
systems shall provide for the following:

(1) Accurate, current and complete
disclosure of the financial results of
each federally-sponsored project or
program in accordance with the report-
ing requirements set forth in § 12.952. If
a Federal awarding agency requires re-
porting on an accrual basis from a re-

cipient that maintains its records on
other than an accrual basis, the recipi-
ent shall not be required to establish
an accrual accounting system. These
recipients may develop such accrual
data for their reports on the basis of an
analysis of the documentation on hand.

(2) Records that identify adequately
the source and application of funds for
federally-sponsored activities. These
records shall contain information per-
taining to Federal awards, authoriza-
tions, obligations, unobligated bal-
ances, assets, outlays, income and in-
terest.

(3) Effective control over and ac-
countability for all funds, property and
other assets. Recipients shall ade-
quately safeguard all such assets and
assure they are used solely for author-
ized purposes.

(4) Comparison of outlays with budg-
et amounts for each award. Whenever
appropriate, financial information
should be related to performance and
unit cost data.

(5) Written procedures to minimize
the time elapsing between the transfer
of funds to the recipient from the U.S.
Treasury and the issuance or redemp-
tion of checks, warrants or payments
by other means for program purposes
by the recipient. To the extent that the
provisions of the Cash Management Im-
provement Act (CMIA) (31 U.S.C. 6501
note) govern, payment methods of
State agencies, instrumentalities, and
fiscal agents shall be consistent with
CMIA Treasury-State Agreements or
the CMIA default procedures codified
at 31 CFR part 205, ‘‘Withdrawal of
Cash from the Treasury for Advances
under Federal Grant and Other Pro-
grams.’’

(6) Written procedures for determin-
ing the reasonableness, allocability
and allowability of costs in accordance
with the provisions of the applicable
Federal cost principles and the terms
and conditions of the award.

(7) Accounting records, including
cost accounting records, that are sup-
ported by source documentation.

(c) Where the Federal Government
guarantees or insures the repayment of
money borrowed by the recipient, the
Federal awarding agency, at its discre-
tion, may require adequate bonding
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and insurance if the bonding and insur-
ance requirements of the recipient are
not deemed adequate to protect the in-
terest of the Federal Government.

(d) The Federal awarding agency may
require adequate fidelity bond coverage
where the recipient lacks sufficient
coverage to protect the Federal Gov-
ernment’s interest.

(e) Where bonds are required in the
situations described above in § 12.921 (c)
and (d), the bonds shall be obtained
from companies holding certificates of
authority as acceptable sureties, as
prescribed in 31 CFR part 223, ‘‘Surety
Companies Doing Business with the
United States.’’

§ 12.922 Payment.

(a) Payment methods shall minimize
the time elapsing between the transfer
of funds from the United States Treas-
ury and the issuance or redemption of
checks, warrants, or payment by other
means by the recipients. Payment
methods of State agencies or instru-
mentalities shall be consistent with
Treasury-State CMIA agreements or
default procedures codified at 31 CFR
part 205.

(b) Recipients are to be paid in ad-
vance, provided they maintain or dem-
onstrate the willingness to maintain or
demonstrate written procedures that
minimize the time elapsing between
the transfer of funds and disbursement
by the recipient, and financial manage-
ment systems that meet the standards
for fund control and accountability as
established in § 12.921. Cash advances to
a recipient organization shall be lim-
ited to the minimum amounts needed
and be timed to be in accordance with
the actual, immediate cash require-
ments of the recipient organization in
carrying out the purposes of the ap-
proved program or project. The timing
and amount of cash advances shall be
as close as is administratively feasible
to the actual disbursements by the re-
cipient organization for direct program
or project costs and the proportionate
share of any allowable indirect costs.

(c) Whenever possible, advances will
be consolidated to cover anticipated
cash needs for all awards made by the
Federal awarding agency to the recipi-
ent.

(1) Advance payment mechanisms in-
clude, but are not limited to, Treasury
check and electronic funds transfer.

(2) Advance payment mechanisms are
subject to 31 CFR part 205.

(3) Recipients shall be authorized to
submit requests for advances and reim-
bursements at least monthly when
electronic fund transfers are not used.

(d) Requests for Treasury check ad-
vance payment shall be submitted on
SF–270, ‘‘Request for Advance or Reim-
bursement,’’ or other forms as may be
authorized by OMB. This form is not to
be used when Treasury check advance
payments are made to the recipient
automatically through the use of a pre-
determined payment schedule or if pre-
cluded by special Federal awarding
agency instructions for electronic
funds transfer.

(e) Reimbursement is the preferred
method when the requirements in para-
graph (b) of this section cannot be met.
Federal awarding agencies may also
use this method on any construction
agreement, or if the major portion of
the construction project is accom-
plished through private market financ-
ing or Federal loans, and the Federal
assistance constitutes a minor portion
of the project.

(1) When the reimbursement method
is used, the Federal awarding agency
shall make payment within 30 days
after receipt of the billing, unless the
billing is improper.

(2) Recipients shall be authorized to
submit a request for reimbursement at
least monthly when electronic funds
transfers are not used.

(f) If a recipient cannot meet the cri-
teria for advance payments and the
Federal awarding agency has deter-
mined that reimbursement is not fea-
sible because the recipient lacks suffi-
cient working capital, the Federal
awarding agency may provide cash on a
working capital advance basis. Under
this procedure, the Federal awarding
agency shall advance cash to the recip-
ient to cover its estimated disburse-
ment needs for an initial period gen-
erally geared to the awardee’s disburs-
ing cycle. Thereafter, the Federal
awarding agency shall reimburse the
recipient for its actual cash disburse-
ments. The working capital advance
method of payment shall not be used
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for recipients unwilling or unable to
provide timely advances to their sub-
recipient to meet the subrecipient’s ac-
tual cash disbursements.

(g) To the extent available, recipi-
ents shall disburse funds available from
repayments to and interest earned on a
revolving fund, program income, re-
bates, refunds, contract settlements,
audit recoveries and interest earned on
such funds before requesting additional
cash payments.

(h) Unless otherwise required by stat-
ute, Federal awarding agencies shall
not withhold payments for proper
charges made by recipients at any time
during the project period unless para-
graph (h)(1) or (h)(2) of this section
apply:

(1) A recipient has failed to comply
with the project objectives, the terms
and conditions of the award, or Federal
reporting requirements; or

(2) The recipient or subrecipient is
delinquent in a debt to the United
States as defined in OMB Circular A–
129, ‘‘Managing Federal Credit Pro-
grams.’’ Under such conditions, the
Federal awarding agency may, upon
reasonable notice, inform the recipient
that payments shall not be made for
obligations incurred after a specified
date until the conditions are corrected
or the indebtedness to the Federal Gov-
ernment is liquidated.

(i) Standards governing the use of
banks and other institutions as deposi-
tories of funds advanced under awards
are as follows.

(1) Except for situations described in
paragraph (i)(2) of this section, Federal
awarding agencies shall not require
separate depository accounts for funds
provided to a recipient or establish any
eligibility requirements for deposi-
tories for funds provided to a recipient.
However, recipients must be able to ac-
count for the receipt, obligation and
expenditure of funds.

(2) Advances of Federal funds shall be
deposited and maintained in insured
accounts whenever possible.

(j) Consistent with the national goal
of expanding opportunities for women-
owned and minority-owned business en-
terprises, recipients are encouraged to
use women-owned and minority-owned
banks (a bank which is owned at least

50 percent by women or minority group
members).

(k) Recipients shall maintain ad-
vances of Federal funds in interest
bearing accounts, unless paragraph
(k)(1), (2) or (3) apply:

(1) The recipient receives less than
$120,000 in Federal awards per year.

(2) The best reasonably available in-
terest bearing account would not be ex-
pected to earn interest in excess of $250
per year on Federal cash balances.

(3) The depository would require an
average or minimum balance so high
that it would not be feasible within the
expected Federal and non-Federal cash
resources.

(l) For those entities where CMIA
and its implementing regulations do
not apply, interest earned on Federal
advances deposited in interest bearing
accounts shall be remitted annually to
Department of Health and Human
Services, Payment Management Sys-
tem, P.O. Box 6021, Rockville, MD
20852. Interest amounts up to $250 per
year may be retained by the recipient
for administrative expense. In keeping
with Electronic Funds Transfer rules,
(31 CFR part 206), interest should be re-
mitted to the HHS Payment Manage-
ment System through an electronic
medium such as the FEDWIRE Deposit
system. Recipients which do not have
this capability should use a check.
State universities and hospitals shall
comply with CMIA, as it pertains to in-
terest. If an entity subject to CMIA
uses its own funds to pay pre-award
costs for discretionary awards without
prior written approval from the Fed-
eral awarding agency, it waives its
right to recover the interest under
CMIA.

(m) Except as noted elsewhere in this
subpart, only the following forms shall
be authorized for the recipients in re-
questing advances and reimburse-
ments. Federal agencies shall not re-
quire more than an original and two
copies of these forms.

(1) SF–270, Request for Advance or
Reimbursement. Each Federal award-
ing agency shall adopt the SF–270 as a
standard form for all nonconstruction
programs where electronic funds trans-
fer or predetermined advance methods
are not used. Federal awarding agen-
cies, however, have the option of using
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this form for construction programs in
lieu of the SF–271, ‘‘Outlay Report and
Request for Reimbursement for Con-
struction Programs.’’

(2) SF–271, Outlay Report and Re-
quest for Reimbursement for Construc-
tion Programs. Each Federal awarding
agency shall adopt the SF–271 as the
standard form to be used for requesting
reimbursement for construction pro-
grams. However, a Federal awarding
agency may substitute the SF–270
when the Federal awarding agency de-
termines that it provides adequate in-
formation to meet Federal needs.

§ 12.923 Cost sharing or matching.
(a) All contributions, including cash

and third party in-kind, shall be ac-
cepted as part of the recipient’s cost
sharing or matching when such con-
tributions meet all of the following cri-
teria:

(1) Are verifiable from the recipient’s
records.

(2) Are not included as contributions
for any other federally-assisted project
or program.

(3) Are necessary and reasonable for
proper and efficient accomplishment of
project or program objectives.

(4) Are allowable under the applica-
ble cost principles.

(5) Are not paid by the Federal Gov-
ernment under another award, except
where authorized by Federal statute to
be used for cost sharing or matching.

(6) Are provided for in the approved
budget when required by the Federal
awarding agency.

(7) Conform to other provisions of
this subpart, as applicable.

(b) Unrecovered indirect costs may be
included as part of cost sharing or
matching only with the prior approval
of the Federal awarding agency.

(c) Values for recipient contributions
of services and property shall be estab-
lished in accordance with the applica-
ble cost principles. If a Federal award-
ing agency authorizes recipients to do-
nate buildings or land for construction/
facilities acquisition projects or long-
term use, the value of the donated
property for cost sharing or matching
shall be the lesser of paragraph (c) (1)
or (2) of this section:

(1) The certified value of the remain-
ing life of the property recorded in the

recipient’s accounting records at the
time of donation.

(2) the current fair market value.
However, when there is sufficient jus-
tification, the Federal awarding agen-
cy may approve the use of the current
fair market value of the donated prop-
erty, even if it exceeds the certified
value at the time of donation to the
project.

(d) Volunteer services furnished by
professional and technical personnel,
consultants, and other skilled and un-
skilled labor may be counted as cost
sharing or matching if the service is an
integral and necessary part of an ap-
proved project or program. Rates for
volunteer services shall be consistent
with those paid for similar work in the
recipient’s organization. In those in-
stances in which the required skills are
not found in the recipient organization,
rates shall be consistent with those
paid for similar work in the labor mar-
ket in which the recipient competes for
the kind of services involved. In either
case, paid fringe benefits that are rea-
sonable, allowable, and allocable may
be included in the valuation.

(e) When an employer other than the
recipient furnishes the services of an
employee, these services shall be val-
ued at the employee’s regular rate of
pay (plus an amount of fringe benefits
that are reasonable, allowable, and al-
locable, but exclusive of overhead
costs), provided these services are in
the same skill for which the employee
is normally paid.

(f) Donated supplies may include
such items as expendable equipment,
office supplies, laboratory supplies or
workshop and classroom supplies.
Value assessed to donated supplies in-
cluded in the cost sharing or matching
share shall be reasonable and shall not
exceed the fair market value of the
property at the time of the donation.

(g) The method used for determining
cost sharing or matching for donated
equipment, buildings and land for
which title passes to the recipient may
differ according to the purpose of the
award, if paragraph (g) (1) or (2) of this
section apply:

(1) If the purpose of the award is to
assist the recipient to acquire equip-
ment, buildings, or land, the total

VerDate 18<FEB>98 09:35 Feb 20, 1998 Jkt 174163 PO 00000 Frm 00333 Fmt 8010 Sfmt 8010 Y:\SGML\174163.TXT 174163-3



338

43 CFR Subtitle A (10–1–97 Edition)§ 12.924

value of the donated property may be
claimed as cost sharing or matching.

(2) If the purpose of the award is to
support activities that require the use
of equipment, buildings or land, nor-
mally only depreciation or use charges
for equipment and buildings may be
made. However, the full value of equip-
ment or other capital assets and fair
rental charges for land may be allowed,
provided that the Federal awarding
agency has approved the charges.

(h) The value of donated property
shall be determined in accordance with
the usual accounting policies of the re-
cipient, with the following qualifica-
tions.

(1) The value of donated land and
buildings shall not exceed their fair
market value at the time of donation
to the recipient as established by an
independent appraiser (e.g., certified
real property appraiser or General
Services Administration representa-
tive) and certified by a responsible offi-
cial of the recipient.

(2) The value of donated equipment
shall not exceed the fair market value
of equipment of the same age and con-
dition at the time of donation.

(3) The value of donated space shall
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and facilities in a privately-owned
building in the same locality.

(4) The value of loaned equipment
shall not exceed its fair rental value.

(i) The following requirements per-
tain to the recipient’s supporting
records for in-kind contributions from
third parties.

(1) Volunteer services shall be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for its own employees.

(2) The basis for determining the
valuation for personal service, mate-
rial, equipment, buildings and land
shall be documented.

§ 12.924 Program income.

(a) Federal awarding agencies shall
apply the standards set forth in this
section in requiring recipient organiza-
tions to account for program income
related to projects financed in whole or
in part with Federal funds.

(b) Except as provided in paragraph
(h) of this section, program income
earned during the project period shall
be retained by the recipient and, in ac-
cordance with Federal awarding agency
regulations or the terms and condi-
tions of the award, shall be used in one
or more of the following ways:

(1) added to funds committed to the
project or program by the Federal
awarding agency and recipient and
used to further eligible project or pro-
gram objectives;

(2) used to finance the non-Federal
share of the project or program; or

(3) deducted from the total project or
program allowable cost in determining
the net allowable costs upon which the
Federal share of costs is based.

(c) When an agency authorizes the
disposition of program income as de-
scribed in paragraph (b)(1) or (b)(2) of
this section, program income in excess
of any limits stipulated shall be used in
accordance with paragraph (b)(3) of
this section.

(d) If the Federal awarding agency
does not specify in its regulations or
the terms and conditions of the award
how program income is to be used,
paragraph (b)(3) of this section shall
apply automatically to all projects or
programs except research. For awards
that support research, paragraph (b)(1)
of this section shall apply automati-
cally unless the awarding agency indi-
cates in the terms and conditions an-
other alternative on the award or the
recipient is subject to special award
conditions, as indicated in § 12.914.

(e) Unless Federal awarding agency
regulations or the terms and condi-
tions of the award provide otherwise,
recipients shall have no obligation to
the Federal Government regarding pro-
gram income earned after the end of
the project period.

(f) If authorized by Federal awarding
agency regulations or the terms and
conditions of the award, costs incident
to the generation of program income
may be deducted from gross income to
determine program income, provided
these costs have not been charged to
the award.

(g) Proceeds from the sale of property
shall be handled in accordance with the
requirements of the Property Stand-
ards (See §§ 12.930 through 12.937).
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(h) Unless Federal awarding agency
regulations or the terms and condi-
tions of the award provide otherwise,
recipients shall have no obligation to
the Federal Government with respect
to program income earned from license
fees and royalties for copyrighted ma-
terial, patents, patent applications,
trademarks, and inventions produced
under an award. However, Patent and
Trademark Amendments (35 U.S.C. 18)
apply to inventions made under an ex-
perimental, developmental, or research
award.

§ 12.925 Revision of budget and pro-
gram plans.

(a) The budget plan is the financial
expression of the project or program as
approved during the award process. It
may include either the Federal and
non-Federal share, or only the Federal
share, depending upon Federal award-
ing agency requirements. It shall be re-
lated to performance for program eval-
uation purposes whenever appropriate.

(b) Recipients are required to report
deviations from budget and program
plans, and request prior approvals for
budget and program plan revisions, in
accordance with this section.

(c) For nonconstruction awards, re-
cipients shall request prior approvals
from Federal awarding agencies for one
or more of the following program or
budget related reasons:

(1) Change in the scope or the objec-
tive of the project or program (even if
there is no associated budget revision
requiring prior written approval).

(2) Change in a key person specified
in the application or award document.

(3) The absence for more than three
months, or a 25 percent reduction in
time devoted to the project, by the ap-
proved project director or principal in-
vestigator.

(4) The need for additional Federal
funding.

(5) The transfer of amounts budgeted
for indirect costs to absorb increases in
direct costs, or vice versa, if approval
is required by the Federal awarding
agency.

(6) The inclusion, unless waived by
the Federal awarding agency, of costs
that require prior approval in accord-
ance with OMB Circular A–21, ‘‘Cost
Principles for Institutions of Higher

Education,’’ OMB Circular A–122, ‘‘Cost
Principles for Non-Profit Organiza-
tions,’’ or 45 CFR part 74, appendix E,
‘‘Principles for Determining Costs Ap-
plicable to Research and Development
under Grants and Contracts with Hos-
pitals,’’ or 48 CFR part 31, ‘‘Contract
Cost Principles and Procedures,’’ as ap-
plicable.

(7) The transfer of funds allotted for
training allowances (direct payment to
trainees) to other categories of ex-
pense.

(8) Unless described in the applica-
tion and funded in the approved award,
the subaward, transfer or contracting
out of any work under an award. This
provision does not apply to the pur-
chase of supplies, material, equipment
or general support services.

(d) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB.

(e) Except for requirements listed in
paragraph (c)(1) and (c)(4) of this sec-
tion, Federal awarding agencies are au-
thorized, at their option, to waive cost-
related and administrative prior writ-
ten approvals required by this subpart
and OMB Circulars A–21 and A–122.
Such waivers may include
authorizating recipients to do any one
or more of the following:

(1) Incur pre-award costs 90 calendar
days prior to award or more than 90
calendar days with the prior approval
of the Federal awarding agency. All
pre-award costs are incurred at the re-
cipient’s risk (i.e., the Federal award-
ing agency is under no obligation to re-
imburse such costs if for any reason
the recipient does not receive an award
or if the award is less than anticipated
and inadequate to cover such costs).

(2) Initiate a one-time extension of
the expiration date of the award of up
to 12 months unless one or more of the
following conditions apply. For one-
time extensions, the recipient must no-
tify the Federal awarding agency in
writing, with the supporting reasons
and revised expiration date, at least 10
days before the expiration date speci-
fied in the award. This one-time exten-
sion may not be exercised merely for
the purpose of using unobligated bal-
ances. The conditions that prevent is-
suance of a one-time extension are:
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(i) the terms and conditions of award
prohibit the extension;

(ii) the extension requires additional
Federal funds; or

(iii) the extension involves any
change in the approved objectives or
scope of the project.

(3) Carry forward unobligated bal-
ances to subsequent funding periods.

(4) For awards that support research,
unless the Federal awarding agency
provides otherwise in the award or in
the agency’s regulations, the prior ap-
proval requirements described in para-
graph (e)(1) through (3) of this section
are automatically waived (i.e., recipi-
ents need not obtain such prior approv-
als) unless one of the conditions in-
cluded in paragraph (e)(2) applies.

(f) The Federal awarding agency
may, at its option, restrict the transfer
of funds among direct cost categories
or programs, functions and activities
for awards in which the Federal share
of the project exceeds $100,000 and the
cumulative amount of the transfer ex-
ceeds or is expected to exceed 10 per-
cent of the total budget as last ap-
proved by the Federal awarding agen-
cy. No Federal awarding agency shall
permit a transfer that would cause any
Federal appropriation or part thereof
to be used for purposes other than
those consistent with the original in-
tent of the appropriation.

(g) No other changes to nonconstruc-
tion budgets, except for the changes de-
scribed in paragraph (j) of this section,
require prior approval.

(h) For construction awards, recipi-
ents shall request prior written ap-
proval promptly from Federal awarding
agencies for budget revisions whenever
paragraph (h) (1), (2) or (3) of this sec-
tion apply:

(1) the revision results from changes
in the scope or the objective of the
project or program;

(2) additional Federal funds are need-
ed to complete the project; or

(3) the recipient requests a revision
that involves specific costs for which
prior written approval requirements
may be imposed under § 12.927.

(i) No other prior approval require-
ments for specific items will be im-
posed unless OMB approves a deviation.

(j) When a Federal awarding agency
makes an award that provides support

for both construction and nonconstruc-
tion work, the Federal awarding agen-
cy may require the recipient to request
prior approval before making any fund
or budget transfers between the two
types of work supported.

(k) For both construction and non-
construction awards, Federal awarding
agencies shall require recipients to no-
tify the Federal awarding agency in
writing promptly whenever the amount
of Federal authorized funds is expected
to exceed the needs of the recipient for
the project period by more than $5,000
or five percent of the Federal award,
whichever is greater. This notification
shall not be required if an application
for additional funding is submitted for
a continuation award.

(l) When requesting approval for
budget revisions, recipients shall use
the budget forms that were used in the
application unless the Federal award-
ing agency indicates that a letter of re-
quest suffices.

(m) Within 30 calendar days from the
date of receipt of the request for budg-
et revisions, the Federal awarding
agencies shall review the request and
notify the recipient whether the budget
revisions have been approved. If the re-
vision is still under consideration at
the end of 30 calendar days, the Federal
awarding agency shall inform the re-
cipient in writing of the date when the
recipient may expect the decision.

§ 12.926 Non-Federal audits.

(a) Recipients and subrecipients that
are institutions of higher education or
other non-profit organizations (includ-
ing hospitals) shall be subject to the
audit requirements contained in the
Single Audit Act Amendments of 1996
(31 U.S.C. 7501–7507) and revised OMB
Circular A–133, ‘‘Audits of States,
Local Governments, and Non-Profit Or-
ganizations.’’

(b) State and local governments shall
be subject to the audit requirements
contained in the Single Audit Act
Amendments of 1996 (31 U.S.C. 7501–
7507) and revised OMB Circular A–133,
‘‘Audits of States, Local Governments,
and Non-Profit Organizations.’’

(c) For-profit hospitals not covered
by the audit provisions of revised OMB
Circular A–133 shall be subject to the
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audit requirements of the Federal
awarding agencies.

[60 FR 17238, Apr. 5, 1995, as amended at 62
FR 45939, 45945, Aug. 29, 1997]

§ 12.927 Allowable costs.
Federal awarding agencies shall de-

termine allowable costs in accordance
with the type of entity incurring the
costs, using the appropriate directive
from the table below.

Entity incurring costs Applicable directive

State, local, or Federally recognized Indian
Tribe.

OMB Circular A–87, Cost Principles for State and Local Governments.

Non-profit organization ................................ OMB Circular A–122, Cost Principles for Non-profit Organizations and 43 CFR
12.927(b).

Institution of Higher Education .................... OMB Circular A–21, Cost Principles for Educational Institutions.
Hospital ....................................................... 45 CFR part 74, appendix E, Principles for Determining Costs Applicable to Re-

search and Development Under Grants and Contracts with Hospitals.
Commercial organization or non-profit or-

ganization listed in Attachment C of
OMB Circular A–122.

48 CFR part 31, Contract Principles and Procedures or uniform cost accounting
standards that comply with cost principles acceptable to the Federal agency.

§ 12.928 Period of availability of funds.

Where a funding period is specified, a
recipient may charge to the grant only
allowable costs resulting from obliga-
tions incurred during the funding pe-
riod and any pre-award costs author-
ized by the Federal awarding agency.

Property Standards

§ 12.930 Purpose of property stand-
ards.

Sections 12.931 through 12.937 set
forth uniform standards governing
management and disposition of prop-
erty furnished by the Federal Govern-
ment whose cost was charged to a
project supported by a Federal award.
Federal awarding agencies shall re-
quire recipients to observe these stand-
ards under awards and shall not impose
additional requirements, unless specifi-
cally required by Federal statute. The
recipient may use its own property
management standards and procedures
provided it observes the provisions of
§§ 12.931 through 12.937.

§ 12.931 Insurance coverage.

Recipients shall, at a minimum, pro-
vide the equivalent insurance coverage
for real property and equipment ac-
quired with Federal funds as provided
to property owned by the recipient.
Federally-owned property need not be
insured unless required by the terms
and conditions of the award.

§ 12.932 Real property.
Each Federal awarding agency shall

prescribe requirements for recipients
concerning the use and disposition of
real property acquired in whole or in
part under awards. Unless otherwise
provided by statute, such require-
ments, at a minimum, shall contain
the following.

(a) Title to real property shall vest in
the recipient subject to the condition
that the recipient shall use the real
property for the authorized purpose of
the project as long as it is needed and
shall not encumber the property with-
out approval of the awarding agency.

(b) The recipient shall obtain written
approval by the Federal awarding agen-
cy for the use of real property in other
federally-sponsored projects when the
recipient determines that the property
is no longer needed for the purpose of
the original project. Use in other
projects shall be limited to those under
federally-sponsored projects (i.e.,
awards) or programs that have pur-
poses consistent with those authorized
for support by the Department of the
Interior.

(c) When the real property is no
longer needed as provided in para-
graphs (a) and (b) of this section, the
recipient shall request disposition in-
structions from the Federal awarding
agency or its successor. The Federal
awarding agency will give one or more
of the following disposition instruc-
tions:

(1) The recipient may be permitted to
retain title without further obligation
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to the Federal Government after it
compensates the Federal Government
for that percentage of the current fair
market value of the property attrib-
utable to the Federal participation in
the project.

(2) The recipient may be directed to
sell the property under guidelines pro-
vided by the Federal awarding agency
and pay the Federal Government for
that percentage of the current fair
market value of the property attrib-
utable to the Federal participation in
the project (after deducting actual and
reasonable selling and fix-up expenses,
if any, from the sales proceeds). When
the recipient is authorized or required
to sell the property, proper sales proce-
dures shall be established that provide
for competition to the extent prac-
ticable and result in the highest pos-
sible return.

(3) The recipient may be directed to
transfer title to the property to the
Federal Government or to an eligible
third party provided that, in such
cases, the recipient shall be entitled to
compensation for its attributable per-
centage of the current fair market
value of the property.

§ 12.933 Federally owned and exempt
property.

(a) Federally-owned property. (1) Title
to federally-owned property remains
vested in the Federal Government. Re-
cipients shall submit annually to the
Federal awarding agency an inventory
listing of federally-owned property in
their custody. Upon completion of the
award or when the property is no
longer needed, the recipient shall re-
port the property to the Federal award-
ing agency for further utilization.

(2) If the Federal awarding agency
has no further need for the property, it
shall be declared excess and reported to
the General Services Administration,
unless the Federal awarding agency
has statutory authority to dispose of
the property by alternative methods
(e.g., the authority provided by the
Federal Technology Transfer Act (15
U.S.C. 3710(I)) to donate research equip-
ment to educational and non-profit or-
ganizations in accordance with E.O.
12821, ‘‘Improving Mathematics and
Science Education in Support of the
National Education Goals.’’) Appro-

priate instructions shall be issued to
the recipient by the Federal awarding
agency.

(b) Exempt property. Exempt property.
When statutory authority exists, the
Federal awarding agency has the op-
tion to vest title to property acquired
with Federal funds in the recipient
without further obligation to the Fed-
eral Government and under conditions
the Federal awarding agency considers
appropriate. Such property is ‘‘exempt
property.’’ Should a Federal awarding
agency not establish conditions, title
to exempt property upon acquisition
shall vest in the recipient without fur-
ther obligation to the Federal Govern-
ment.

§ 12.934 Equipment.
(a) Title to equipment acquired by a

recipient with Federal funds shall vest
in the recipient, subject to conditions
of this section.

(b) The recipient shall not use equip-
ment acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute, for as long
as the Federal Government retains an
interest in the equipment.

(c) The recipient shall use the equip-
ment in the project or program for
which it was acquired as long as need-
ed, whether or not the project or pro-
gram continues to be supported by Fed-
eral funds, and shall not encumber the
property without approval of the Fed-
eral awarding agency. When no longer
needed for the original project or pro-
gram, the recipient shall use the equip-
ment in connection with its other fed-
erally-sponsored activities, in the fol-
lowing order of priority:

(1) Activities sponsored by the Fed-
eral awarding agency, then

(2) Activities sponsored by other Fed-
eral agencies.

(d) During the time that equipment
is used on the project or program for
which it was acquired, the recipient
shall make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was originally acquired. First
preference for such other use shall be
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given to other projects or programs
sponsored by the Federal awarding
agency that financed the equipment;
second preference shall be given to
projects or programs sponsored by
other Federal agencies. If the equip-
ment is owned by the Federal Govern-
ment, use on other activities not spon-
sored by the Federal Government shall
be permissible if authorized by the
Federal awarding agency. User charges
shall be treated as program income.

(e) When acquiring replacement
equipment, the recipient may use the
equipment to be replaced as trade-in or
sell the equipment and use the pro-
ceeds to offset the costs of the replace-
ment equipment subject to the ap-
proval of the Federal awarding agency.

(f) The recipient’s property manage-
ment standards for equipment acquired
with Federal funds and federally-owned
equipment shall include all of the fol-
lowing.

(1) Equipment records shall be main-
tained accurately and shall include the
following information.

(i) A description of the equipment.
(ii) Manufacturer’s serial number,

model number, Federal stock number,
national stock number, or other identi-
fication number.

(iii) Source of the equipment, includ-
ing the award number.

(iv) Whether title vests in the recipi-
ent or the Federal Government.

(v) Acquisition date (or date re-
ceived, if the equipment was furnished
by the Federal Government) and cost.

(vi) Information from which one can
calculate the percentage of Federal
participation in the cost of the equip-
ment (not applicable to equipment fur-
nished by the Federal Government).

(vii) Location and condition of the
equipment and the date the informa-
tion was reported.

(viii) Unit acquisition cost.
(ix) Ultimate disposition data, in-

cluding date of disposal and sales price
or the method used to determine cur-
rent fair market value where a recipi-
ent compensates the Federal awarding
agency for its share.

(2) Equipment owned by the Federal
Government shall be identified to indi-
cate Federal ownership.

(3) A physical inventory of equipment
shall be taken and the results rec-

onciled with the equipment records at
least once every two years. Any dif-
ferences between quantities deter-
mined by the physical inspection and
those shown in the accounting records
shall be investigated to determine the
causes of the difference. The recipient
shall, in connection with the inven-
tory, verify the existence, current uti-
lization, and continued need for the
equipment.

(4) A control system shall be in effect
to insure adequate safeguards to pre-
vent loss, damage, or theft of the
equipment. Any loss, damage, or theft
of equipment shall be investigated and
fully documented; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify the
Federal awarding agency.

(5) Adequate maintenance procedures
shall be implemented to keep the
equipment in good condition.

(6) Where the recipient is authorized
or required to sell the equipment, prop-
er sales procedures shall be established
which provide for competition to the
extent practicable and result in the
highest possible return.

(g) When the recipient no longer
needs the equipment, the equipment
may be used for other activities in ac-
cordance with the following standards.
For equipment with a current per unit
fair market value of $5,000 or more, the
recipient may retain the equipment for
other uses provided that compensation
is made to the original Federal award-
ing agency or its successor. The
amount of compensation shall be com-
puted by applying the percentage of
Federal participation in the cost of the
original project or program to the cur-
rent fair market value of the equip-
ment. If the recipient has no need for
the equipment, the recipient shall re-
quest disposition instructions from the
Federal awarding agency. The Federal
awarding agency shall determine
whether the equipment can be used to
meet the agency’s requirements. If no
requirement exists within that agency,
the availability of the equipment shall
be reported to the General Services Ad-
ministration by the Federal awarding
agency to determine whether a require-
ment for the equipment exists in other
Federal agencies. The Federal award-
ing agency shall issue instructions to
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the recipient no later than 120 calendar
days after the recipient’s request and
the following procedures shall govern:

(1) If so instructed or if disposition
instructions are not issued within 120
calendar days after the recipient’s re-
quest, the recipient shall sell the
equipment and reimburse the Federal
awarding agency an amount computed
by applying to the sales proceeds the
percentage of Federal participation in
the cost of the original project or pro-
gram. However, the recipient shall be
permitted to deduct and retain from
the Federal share $500 or ten percent of
the proceeds, whichever is less, for the
recipient’s selling and handling ex-
penses.

(2) If the recipient is instructed to
ship the equipment elsewhere, the re-
cipient shall be reimbursed by the Fed-
eral Government by an amount which
is computed by applying the percent-
age of the recipient’s participation in
the cost of the original project or pro-
gram to the current fair market value
of the equipment, plus any reasonable
shipping or interim storage costs in-
curred.

(3) If the recipient is instructed to
otherwise dispose of the equipment, the
recipient will be reimbursed by the
Federal awarding agency for such costs
incurred in its disposition.

(h) The Federal awarding agency may
reserve the right to transfer the title
to the Federal Government or to a
third party named by the Federal Gov-
ernment when the third party is other-
wise eligible under existing statutes.
The transfer shall be subject to the fol-
lowing standards.

(1) The equipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in
writing.

(2) The Federal awarding agency
shall issue disposition instructions
within 120 calendar days after receipt
of a final inventory. The final inven-
tory shall list all equipment acquired
with Federal funds and federally-owned
equipment. If the Federal awarding
agency fails to issue disposition in-
structions within the 120-calendar-day
period, the recipient shall apply the
standards of this section, as appro-
priate.

(3) When the Federal awarding agen-
cy exercises its right to take title, the
equipment shall be subject to the pro-
visions for federally-owned equipment.

§ 12.935 Supplies and other expend-
able property.

(a) Title to supplies and other ex-
pendable property shall vest in the re-
cipient upon acquisition. If there is a
residual inventory of unused supplies
exceeding $5,000 in total aggregate
value upon termination or completion
of the project or program and the sup-
plies are not needed for any other fed-
erally-sponsored project or program,
the recipient shall retain the supplies
for use on non-Federal sponsored ac-
tivities or sell them, but shall, in ei-
ther case, compensate the Federal Gov-
ernment for its share. The amount of
compensation shall be computed in the
same manner as for equipment.

(b) The recipient shall not use sup-
plies acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute as long as
the Federal Government retains an in-
terest in the supplies.

§ 12.936 Intangible property.
(a) The recipient may copyright any

work that is subject to copyright and
was developed, or for which ownership
was purchased, under an award. The
Federal awarding agency(ies) reserves
a royalty-free, nonexclusive and irrev-
ocable right to reproduce, publish, or
otherwise use the work for Federal pur-
poses, and to authorize others to do so.

(b) Recipients are subject to applica-
ble regulations governing patents and
inventions, including government-wide
regulations issued by the Department
of Commerce at 37 CFR part 401,
‘‘Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants,
Contracts and Cooperative Agree-
ments.’’

(c) Unless waived by the Federal
awarding agency, the Federal Govern-
ment has the right to:

(1) Obtain, reproduce, publish or oth-
erwise use the data first produced
under an award; and
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(2) Authorize others to receive, repro-
duce, publish, or otherwise use the data
for Federal purposes.

(d) Title to intangible property and
debt instruments acquired under an
award or subaward vests upon acquisi-
tion in the recipient. The recipient
shall use that property for the origi-
nally-authorized purpose, and the re-
cipient shall not encumber the prop-
erty without approval of the Federal
awarding agency. When no longer need-
ed for the originally authorized pur-
pose, disposition of the intangible prop-
erty shall occur in accordance with the
provisions of § 12.934(g).

§ 12.937 Property trust relationship.
Real property, equipment, intangible

property and debt instruments that are
acquired or improved with Federal
funds shall be held in trust by the re-
cipient as trustee for the beneficiaries
of the project or program under which
the property was acquired or improved.
Agencies may require recipients to
record liens or other appropriate no-
tices of record to indicate that per-
sonal or real property has been ac-
quired or improved with Federal funds
and that use and disposition conditions
apply to the property.

Procurement Standards

§ 12.940 Purpose of procurement
standards.

Sections 12.941 through 12.948 set
forth standards for use by recipients in
establishing procedures for the pro-
curement of supplies and other expend-
able property, equipment, real property
and other services with Federal funds.
These standards are furnished to en-
sure that such materials and services
are obtained in an effective manner
and in compliance with the provisions
of applicable Federal statutes and ex-
ecutive orders. No additional procure-
ment standards or requirements shall
be imposed by the Federal awarding
agencies upon recipients, unless spe-
cifically required by Federal statute or
executive order or approved by OMB.

§ 12.941 Recipient responsibilities.
The standards contained in this sec-

tion do not relieve the recipient of the
contractual responsibilities arising

under its contract(s). The recipient is
the responsible authority, without re-
course to the Federal awarding agency,
regarding the settlement and satisfac-
tion of all contractual and administra-
tive issues arising out of procurements
entered into in support of an award or
other agreement. This includes dis-
putes, claims, protests of award, source
evaluation or other matters of a con-
tractual nature. Matters concerning
violation of statute are to be referred
to such Federal, State or local author-
ity as may have proper jurisdiction.

§ 12.942 Codes of conduct.

The recipient shall maintain written
standards of conduct governing the
performance of its employees engaged
in the award and administration of
contracts. No employee, officer, or
agent shall participate in the selection,
award, or administration of a contract
supported by Federal funds if a real or
apparent conflict of interest would be
involved. Such a conflict would arise
when the employee, officer, or agent,
any member of his or her immediate
family, his or her partner, or an orga-
nization which employs or is about to
employ any of the parties indicated
herein, has a financial or other interest
in the firm selected for an award. The
officers, employees, and agents of the
recipient shall neither solicit nor ac-
cept gratuities, favors, or anything of
monetary value from contractors, or
parties to subagreements. However, re-
cipients may set standards for situa-
tions in which the financial interest is
not substantial or the gift is an unso-
licited item of nominal value. The
standards of conduct shall provide for
disciplinary actions to be applied for
violations of such standards by offi-
cers, employees, or agents of the recip-
ient.

§ 12.943 Competition.

All procurement transactions shall
be conducted in a manner to provide,
to the maximum extent practical, open
and free competition. The recipient
shall be alert to organizational con-
flicts of interest as well as noncompeti-
tive practices among contractors that
may restrict or eliminate competition
or otherwise restrain trade. In order to
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ensure objective contractor perform-
ance and eliminate unfair competitive
advantage, contractors that develop or
draft specifications, requirements,
statements of work, invitations for
bids and/or requests for proposals shall
be excluded from competing for such
procurements. Awards shall be made to
the bidder or offeror whose bids or offer
is responsive to the solicitation and is
most advantageous to the recipient,
price, quality and other factors consid-
ered. Solicitations shall clearly set
forth all requirements that the bidder
or offeror shall fulfill in order for the
bid or offer to be evaluated by the re-
cipient. Any and all bids or offers may
be rejected when it is in the recipient’s
interest to do so.

§ 12.944 Procurement procedures.

(a) All recipients shall establish writ-
ten procurement procedures. These
procedures shall provide, at a mini-
mum, that:

(1) Recipients avoid purchasing un-
necessary items.

(2) Where appropriate, an analysis is
made of lease and purchase alter-
natives to determine which would be
the most economical and practical pro-
curement for the Federal Government;
and

(3) Solicitations for goods and serv-
ices provide for all of the following:

(i) A clear and accurate description
of the technical requirements for the
material, product or service to be pro-
cured. In competitive procurements,
such a description shall not contain
features which unduly restrict com-
petition.

(ii) Requirements which the bidder/
offeror must fulfill and all other fac-
tors to be used in evaluating bids or
proposals.

(iii) A description, whenever prac-
ticable, of technical requirements in
terms of functions to be performed or
performance required, including the
range of acceptable characteristics or
minimum acceptable standards.

(iv) The specific features of ‘‘brand
name or equal’’ descriptions that bid-
ders are required to meet when such
items are included in the solicitation.

(v) The acceptance, to the extent
practicable and economically feasible,

of products and services dimensioned in
the metric system of measurement.

(vi) Preference, to the extent prac-
ticable and economically feasible, for
products and services that conserve
natural resources and protect the envi-
ronment and are energy efficient.

(b) Positive efforts shall be made by
recipients to use small businesses, mi-
nority-owned firms, and women’s busi-
ness enterprises, whenever possible.
Recipients of Federal awards shall take
all of the following steps to further
this goal.

(1) Ensure that small businesses, mi-
nority-owned firms, and women’s busi-
ness enterprises are used to the fullest
extent practicable.

(2) Make information on forthcoming
opportunities available and arrange
time frames for purchases and con-
tracts to encourage and facilitate par-
ticipation by small businesses, minor-
ity-owned firms, and women’s business
enterprises.

(3) Consider in the contract process
whether firms competing for larger
contracts intend to subcontract with
small businesses, minority-owned
firms, and women’s business enter-
prises.

(4) Encourage contracting with con-
sortiums of small businesses, minority-
owned firms and women’s business en-
terprises when a contract is too large
for one of these firms to handle individ-
ually.

(5) Use the services and assistance, as
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce’s Minor-
ity Business Development Agency in
the solicitation and utilization of
small businesses, minority-owned firms
and women’s business enterprises.

(c) The type of procuring instruments
used (e.g., fixed price contracts, cost
reimbursable contracts, purchase or-
ders, and incentive contracts) shall be
determined by the recipient but shall
be appropriate for the particular pro-
curement and for promoting the best
interest of the program or project in-
volved. The ‘‘cost-plus-a-percentage-of-
cost’’ or ‘‘percentage of construction
cost’’ methods of contracting shall not
be used.

(d) Contracts shall be made only with
responsible contractors who possess
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the potential ability to perform suc-
cessfully under the terms and condi-
tions of the proposed procurement.
Consideration shall be given to such
matters as contractor integrity, record
of past performance, financial and
technical resources or accessibility to
other necessary resources. In certain
circumstances, contracts with certain
parties are restricted by agencies’ im-
plementation of E.O.s 12549 and 12689,
‘‘Debarment and Suspension.’’ See 43
CFR part 12.

(e) Recipients shall, on request, make
available for the Federal awarding
agency, pre-award review of procure-
ment documents, such as requests for
proposals or invitations for bids, inde-
pendent cost estimates, etc., when any
of the following conditions apply:

(1) A recipient’s procurement proce-
dures or operation fails to comply with
the procurement standards in this part.

(2) The procurement is expected to
exceed the small purchase threshold
fixed at 41 U.S.C. 403 (11) (currently
$100,000) and is to be awarded without
competition or only one bid or offer is
received in response to a solicitation.

(3) The procurement, which is ex-
pected to exceed the small purchase
threshold, specifies a ‘‘brand name’’
product.

(4) The proposed award over the
small purchase threshold is to be
awarded to other than the apparent
low bidder under a sealed bid procure-
ment.

(5) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the amount of the small purchase
threshold.

§ 12.945 Cost and price analysis.

Some form of cost or price analysis
shall be made and documented in the
procurement files in connection with
every procurement action. Price analy-
sis may be accomplished in various
ways, including the comparison of
price quotations submitted, market
prices and similar indicia, together
with discounts. Cost analysis is the re-
view and evaluation of each element of
cost to determine reasonableness,
allocability and allowability.

§ 12.946 Procurement records.
Procurement records and files for

purchases in excess of the small pur-
chase threshold shall include the fol-
lowing at a minimum:

(a) Basis for contractor selection;
(b) Justification for lack of competi-

tion when competitive bids or offers
are not obtained; and

(c) Basis for award cost or price.

§ 12.947 Contract administration.
A system for contract administration

shall be maintained to ensure contrac-
tor conformance with the terms, condi-
tions and specifications of the contract
and to ensure adequate and timely fol-
low up of all purchases. Recipients
shall evaluate contractor performance
and documents, as appropriate, wheth-
er contractors have met the terms,
conditions and specifications of the
contract.

§ 12.948 Contract provisions.
The recipient shall include, in addi-

tion to provisions to define a sound and
complete agreement, the provisions
below in all contracts and sub-
contracts.

(a) Contracts in excess of the small
purchase threshold shall contain con-
tractual provisions or conditions that
allow for administrative, contractual,
or legal remedies in instances in which
a contractor violates or breaches the
contract terms, and provide for such
remedial actions as may be appro-
priate.

(b) All contracts in excess of the
small purchase threshold shall contain
suitable provisions for termination by
the recipient, including the manner by
which termination shall be effected
and the basis for settlement. In addi-
tion, such contracts shall describe con-
ditions under which the contract may
be terminated for default as well as
conditions where the contract may be
terminated because of circumstances
beyond the control of the contractor.

(c) Except as otherwise required by
statute, an award that requires the
contracting (or subcontracting) for
construction or facility improvements
shall provide for the recipient to follow
its own requirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
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contract or subcontract exceeds
$100,000. For those contracts or sub-
contracts exceeding $100,000, the Fed-
eral awarding agency may accept the
bonding policy and requirements of the
recipient, provided the Federal award-
ing agency has made a determination
that the Federal Government’s interest
is adequately protected. If such a de-
termination has not been made, the
minimum requirements shall be as fol-
lows:

(1) A bid guarantee from each bidder
equivalent to five percent of the bid
price. The ‘‘bid guarantee’’ shall con-
sist of a firm commitment such as a
bid bond, certified check, or other ne-
gotiable instrument accompanying a
bid as assurance that the bidder shall,
upon acceptance of his bid, execute
such contractual documents as may be
required within the time specified.

(2) A performance bond on the part of
the contractor for 100 percent of the
contract price. A ‘‘performance bond’’
is one executed in connection with a
contract to secure fulfillment of all the
contractor’s obligations under such
contract.

(3) A payment bond on the part of the
contractor for 100 percent of the con-
tract price. A ‘‘payment bond’’ is one
executed in connection with a contract
to assure payment as required by stat-
ute of all persons supplying labor and
material in the execution of the work
provided for in the contract.

(4) Where bonds are required in the
situations described herein, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties pursuant to 31 CFR part
223, ‘‘Surety Companies Doing Business
with the United States.’’

(d) All negotiated contracts (except
those for less than the small purchase
threshold) awarded by recipients shall
include a provision to the effect that
the recipient, the Federal awarding
agency, the Comptroller General of the
United States, or any of their duly au-
thorized representatives, shall have ac-
cess to any books, documents, papers
and records of the contractor which are
directly pertinent to a specific pro-
gram for the purpose of making audits,
examinations, excerpts and tran-
scriptions.

(e) All contracts, including small
purchases, awarded by recipients and
their contractors shall contain the pro-
curement provisions of appendix A to
this subpart, as applicable.

Reports and Records

§ 12.950 Purpose of reports and
records.

Sections 12.951 through 12.953 set
forth the procedures for monitoring
and reporting on the recipient’s finan-
cial and program performance and the
necessary standard reporting forms.
They also set forth record retention re-
quirements.

§ 12.951 Monitoring and reporting pro-
gram performance.

(a) Recipients are responsible for
managing and monitoring each project,
program, subaward, function or activ-
ity supported by the award. Recipients
shall monitor subawards to ensure sub-
recipients have met the audit require-
ments as delineated in § 12.926.

(b) The Federal awarding agency
shall prescribe the frequency of sub-
mission for performance reports. Ex-
cept as provided in § 12.951(f), perform-
ance reports will not be required more
frequently than quarterly or less fre-
quently than annually. Annual reports
shall be due 90 calendar days after the
grant year; quarterly or semi-annual
reports shall be due 30 days after the
reporting period. The Federal awarding
agency may require annual reports be-
fore the anniversary dates of multiple
year awards in lieu of these require-
ments. The final performance reports
are due 90 calendar days after the expi-
ration or termination of the award.

(c) A final technical or performance
report shall be required after comple-
tion of the project only if the awarding
agency determines this to be appro-
priate.

(d) When required, performance re-
ports shall generally contain, for each
award, brief information on each of the
following:

(1) A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator, or both.
Whenever appropriate and the output
of programs or projects can be readily
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quantified, such quantitative data
should be related to cost data for com-
putation of unit costs.

(2) Reasons why established goals
were not met, if appropriate.

(3) Other pertinent information in-
cluding, when appropriate, analysis
and explanation of cost overruns or
high unit costs.

(e) Recipients shall not be required to
submit more than the original and two
copies of performance reports.

(f) Recipients shall immediately no-
tify the Federal awarding agency of de-
velopments that have a significant im-
pact on the award-supported activities.
Also, notification shall be given in the
case of problems, delays, or adverse
conditions which materially impair the
ability to meet the objectives of the
award. This notification shall include a
statement of the action taken or con-
templated, and any assistance needed
to resolve the situation.

(g) Federal awarding agencies may
make site visits, as needed.

(h) Federal awarding agencies shall
comply with clearance requirements of
5 CFR part 1320 when requesting per-
formance data from recipients.

§ 12.952 Financial reporting.
(a) The following forms or such other

forms as may be approved by OMB are
authorized for obtaining financial in-
formation from recipients.

(1) SF–269 or SF–269A, Financial Status
Report.

(i) Each Federal awarding agency
will require recipients to use either the
SF–269 or SF–269A to report the status
of funds for all nonconstruction
projects or programs. A Federal award-
ing agency may, however, have the op-
tion of not requiring the SF–269 or SF–
269A when the SF–270, Request for Ad-
vance or Reimbursement, or SF–272,
Report of Federal Cash Transactions, is
determined to provide adequate infor-
mation to meet its needs, except that a
final SF–269 or SF–269A shall be re-
quired at the completion of the project
when the SF–270 is used only for ad-
vances.

(ii) The Federal awarding agency
shall prescribe whether the report shall
be on a cash or accrual basis. If the
Federal awarding agency requires ac-
crual information and the recipient’s

accounting records are not normally
kept on the accrual basis, the recipient
shall not be required to convert its ac-
counting system, but shall develop ac-
crual information through best esti-
mates based upon an analysis of the
documentation on hand.

(iii) The Federal awarding agency
shall determine the frequency of the
Financial Status Report for each
project or program, considering the
size and complexity of the particular
project or program. However, the re-
port shall not be required more fre-
quently than quarterly or less fre-
quently than annually. A final report
shall be required at the completion of
the agreement.

(iv) The Federal awarding agency
shall require recipients to submit the
SF–269 or SF–269A (an original and no
more than two copies) no later than 30
days after the end of each specified re-
porting period for quarterly and semi-
annual reports, and 90 calendar days
for annual and final reports. Exten-
sions of reporting due dates may be ap-
proved by the Federal awarding agency
upon request by the recipient.

(2) SF–272, Report of Federal Cash
Transactions.

(i) When funds are advanced to re-
cipients, the Federal awarding agency
shall require each recipient to submit
the SF–272 and, when necessary, its
continuation sheet, SF–272a. The Fed-
eral awarding agency shall use this re-
port to monitor cash advanced to re-
cipients and to obtain disbursement in-
formation for each agreement with the
recipients.

(ii) Federal awarding agencies may
require forecasts of Federal cash re-
quirements in the ‘‘Remarks’’ section
of the report.

(iii) When practical and deemed nec-
essary, Federal awarding agencies may
require recipients to report in the ‘‘Re-
marks’’ section the amount of cash ad-
vances received in excess of three days.
Recipients shall provide short nar-
rative explanations of actions taken to
reduce the excess balances.

(iv) Recipients shall be required to
submit not more than the original and
two copies of the SF–272 15 calendar
days following the end of each quarter.
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The Federal awarding agencies may re-
quire a monthly report from those re-
cipients receiving advances totaling $1
million or more per year.

(v) Federal awarding agencies may
waive the requirement for submission
of the SF–272 for any one of the follow-
ing reasons:

(A) When monthly advances do not
exceed $25,000 per recipient, provided
that such advances are monitored
through other forms contained in this
section;

(B) If, in the Federal awarding agen-
cy’s opinion, the recipient’s accounting
controls are adequate to minimize ex-
cessive Federal advances; or

(C) When the electronic payment
mechanisms provide adequate data.

(b) When the Federal awarding agen-
cy needs additional information or
more frequent reports, the following
shall be observed:

(1) When additional information is
needed to comply with legislative re-
quirements, Federal awarding agencies
shall issue instructions to require re-
cipients to submit such information
under the ‘‘Remarks’’ section of the re-
ports.

(2) When a Federal awarding agency
determines that a recipient’s account-
ing system does not meet the standards
in § 12.921, additional pertinent infor-
mation to further monitor awards may
be obtained upon written notice to the
recipient until such time as the system
is brought up to standard. The Federal
awarding agency, in obtaining this in-
formation, shall comply with report
clearance requirements of 5 CFR part
1320.

(3) Federal awarding agencies are en-
couraged to shade out any line item on
any report if not necessary.

(4) Federal awarding agencies may
accept the identical information from
the recipients in machine readable for-
mat or computer printouts or elec-
tronic outputs in lieu of prescribed for-
mats.

(5) Federal awarding agencies may
provide computer or electronic outputs
to recipients when such action expe-
dites or contributes to the accuracy or
reporting.

§ 12.953 Retention and access require-
ments for records.

(a) This section sets forth require-
ments for record retention and access
to records for awards to recipients.
Federal awarding agencies shall not
impose any other record retention or
access requirements upon recipients.

(b) Financial records, supporting doc-
uments, statistical records, and all
other records pertinent to an award
shall be retained for a period of three
years from the date of submission of
the final expenditure report or, for
awards that are renewed quarterly or
annually, from the date of the submis-
sion of the quarterly or annual finan-
cial report. The only exceptions are the
following:

(1) If any litigation, claim, or audit is
started before the expiration of the 3-
year period, the records shall be re-
tained until all litigation, claims or
audit findings involving the records
have been resolved and final action
taken.

(2) Records for real property and
equipment acquired with Federal funds
shall be retained for 3 years after final
disposition.

(3) When records are transferred to or
maintained by the Federal awarding
agency, the 3-year retention require-
ment is not applicable to the recipient.

(4) Indirect cost rate proposals, cost
allocation plans, etc., as specified in
§ 12.953(g).

(c) Copies of original records may be
substituted for the original records if
authorized by the Federal awarding
agency.

(d) The Federal awarding agency will
request transfer of certain records to
its custody from recipients when it de-
termines that the records possess long
term retention value. However, in
order to avoid duplicate recordkeeping,
a Federal awarding agency may make
arrangements for recipients to retain
any records that are continuously
needed for joint use.

(e) The Federal awarding agency, the
Inspector General, Comptroller Gen-
eral of the United States, or any of
their duly authorized representatives,
have the right of timely and unre-
stricted access to any books, docu-
ments, papers, or other records of re-
cipients that are pertinent to the
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awards, in order to make audits, ex-
aminations, excerpts, transcripts and
copies of such documents. This right
also includes timely and reasonable ac-
cess to a recipient’s personnel for the
purpose of interview and discussion re-
lated to such documents. The rights of
access in this paragraph are not lim-
ited to the required retention period,
but shall last as long as records are re-
tained.

(f) Unless required by statute, no
Federal awarding agency shall place
restrictions on recipients that limit
public access to the records of recipi-
ents that are pertinent to an award, ex-
cept when the Federal awarding agency
can demonstrate that such records
shall be kept confidential and would
have been exempted from disclosure
pursuant to the Freedom of Informa-
tion Act (5 U.S.C. 552) if the records
had belonged to the Federal awarding
agency.

(g) Indirect cost rate proposals, cost al-
location plans, etc. Paragraphs (g)(1) and
(g)(2) of this section apply to the fol-
lowing types of documents, and their
supporting records: indirect cost rate
computations or proposals, cost alloca-
tion plans, and any similar accounting
computations of the rate at which a
particular group of costs is chargeable
(such as computer usage chargeback
rates or composite fringe benefit
rates).

(1) If submitted for negotiation. If the
recipient submits to the Federal
awarding agency or the subrecipient
submits to the recipient the proposal,
plan, or other computation to form the
basis for negotiation of the rate, then
the 3-year retention period for its sup-
porting records starts on the date of
the submission.

(2) If not submitted for negotiation. If
the recipient is not required to submit
to the Federal awarding agency or the
subrecipient is not required to submit
to the recipient the proposal, plan, or
other computation for negotiation pur-
poses, then the 3-year retention period
for the proposal, plan, or other com-
putation and its supporting records
starts at the end of the fiscal year (or
other accounting period) covered by
the proposal, plan, or other computa-
tion.

Termination and Enforcement

§ 12.960 Purpose of termination and
enforcement.

Sections 12.961 and 12.962 set forth
uniform suspension, termination and
enforcement procedures.

§ 12.961 Termination.

(a) Awards may be terminated in
whole or in part only if paragraph
(a)(1), (a)(2) or (a)(3) of this section ap-
plies.

(1) By the Federal awarding agency,
if a recipient materially fails to com-
ply with the terms and conditions of an
award.

(2) By the Federal awarding agency
with the consent of the recipient, in
which case the two parties shall agree
upon the termination conditions, in-
cluding the effective date and, in the
case of partial termination, the portion
to be terminated.

(3) By the recipient upon sending to
the Federal awarding agency written
notification setting forth the reasons
for such termination, the effective
date, and, in the case of partial termi-
nation, the portion to be terminated.
However, if the Federal awarding agen-
cy determines in the case of partial
termination that the reduced or modi-
fied portion of the grant will not ac-
complish the purposes for which the
grant was made, it may terminate the
grant in its entirety under either para-
graph (a) (1) or (2) of this section.

(b) If costs are allowed under an
award, the responsibilities of the recip-
ient referred to in § 12.971(a), including
those for property management as ap-
plicable, shall be considered in the ter-
mination of the award, and provision
shall be made for continuing respon-
sibilities of the recipient after termi-
nation, as appropriate.

§ 12.962 Enforcement.

(a) Remedies for noncompliance. If a re-
cipient materially fails to comply with
the terms and conditions of an award,
whether stated in a Federal statute,
regulation, assurance, application, or
notice of award, the Federal awarding
agency may, in addition to imposing
any of the special conditions outlined
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in § 12.914, take one or more of the fol-
lowing actions, as appropriate in the
circumstances.

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by the Federal
awarding agency.

(2) Disallow (that is, deny both use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance.

(3) Wholly or partly suspend or ter-
minate the current award.

(4) Withhold further awards for the
project or program.

(5) Take other remedies that may be
legally available.

(b) Hearings and appeals. In taking an
enforcement action, the awarding
agency shall provide the recipient an
opportunity for hearing, appeal, or
other administrative proceeding to
which the recipient is entitled under
any statute or regulation applicable to
the action involved.

(c) Effects of suspension and termi-
nation. Costs of a recipient resulting
from obligations incurred by the recip-
ient during a suspension or after termi-
nation of an award are not allowable
unless the Federal awarding agency ex-
pressly authorizes them in the notice
of suspension or termination or subse-
quently. Other recipient costs during
suspension or after termination which
are necessary and not reasonably
avoidable are allowable if paragraphs
(c) (1) and (2) of this section apply:

(1) The costs result from obligations
which are properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable.

(2) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect.

(d) Relationship to debarment and sus-
pension. The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude a recipient from being subject
to debarment and suspension under
E.O.s 12549 and 12689 and the Federal
awarding agency implementing regula-
tions (see 43 CFR part 12).

AFTER-THE-AWARD REQUIREMENTS

§ 12.970 Purpose.

Sections 12.971 through 12.973 contain
closeout procedures and other proce-
dures for subsequent disallowances and
adjustments.

§ 12.971 Closeout procedures.

(a) Recipients shall submit, within 90
calendar days after the date of comple-
tion of the award, all financial, per-
formance, and other reports as required
by the terms and conditions of the
award. The Federal awarding agency
may approve extensions when re-
quested by the recipient.

(b) Unless the Federal awarding agen-
cy authorizes an extension, a recipient
shall liquidate all obligations incurred
under the award not later than 90 cal-
endar days after the funding period or
the date of completion as specified in
the terms and conditions of the award
or in agency implementing instruc-
tions.

(c) The Federal awarding agency
shall make prompt payments to a re-
cipient for allowable reimbursable
costs under the award being closed out.

(d) The recipient shall promptly re-
fund any balances of unobligated cash
that the Federal awarding agency has
advanced or paid and that is not au-
thorized to be retained by the recipient
for use in other projects. OMB Circular
A–129 governs unreturned amounts that
become delinquent debts.

(e) When authorized by the terms and
conditions of the award, the Federal
awarding agency shall make a settle-
ment for any upward or downward ad-
justments to the Federal share of costs
after closeout reports are received.

(f) The recipient shall account for
any real and personal property ac-
quired with Federal funds or received
from the Federal Government in ac-
cordance with §§ 12.931 through 12.937.

(g) If a final audit has not been per-
formed prior to the closeout of an
award, the Federal awarding agency
shall retain the right to recover an ap-
propriate amount after fully consider-
ing the recommendations on disallowed
costs resulting from the final audit.
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§ 12.972 Subsequent adjustments and
continuing responsibilities.

(a) The closeout of an award does not
affect any of the following.

(1) The right of the Federal awarding
agency to disallow costs and recover
funds on the basis of a later audit or
other review.

(2) The obligation of the recipient to
return any funds due as a result of
later refunds, corrections, or other
transactions.

(3) Audit requirements in § 12.926.
(4) Property management require-

ments in §§ 12.931 through 12.937.
(5) Records retention as required in

§ 12.953.
(b) After closeout of an award, a rela-

tionship created under an award may
be modified or ended in whole or in
part with the consent of the Federal
awarding agency and the recipient,
provided the responsibilities of the re-
cipient referred to in § 12.973(a), includ-
ing those for property management as
applicable, are considered and provi-
sions made for continuing responsibil-
ities of the recipient, as appropriate.

§ 12.973 Collection of amounts due.
(a) Any funds paid to a recipient in

excess of the amount to which the re-
cipient is finally determined to be enti-
tled under the terms and conditions of
the award constitute a debt to the Fed-
eral Government. If not paid within a
reasonable period after the demand for
payment, the Federal awarding agency
may reduce the debt by paragraph (a)
(1), (2) or (3) of this section:

(1) Making an administrative offset
against other requests for reimburse-
ments.

(2) Withholding advance payments
otherwise due to the recipient.

(3) Taking other action permitted by
statute.

(b) Except as otherwise provided by
law, the Federal awarding agency shall
charge interest on an overdue debt in
accordance with 4 CFR chapter II,
‘‘Federal Claims Collection Stand-
ards.’’

APPENDIX A TO SUBPART F—CONTRACT
PROVISIONS

All contracts awarded by a recipient, in-
cluding small purchases, shall contain the
following provisions as applicable:

1. Equal Employment Opportunity—All con-
tracts shall contain a provision requiring
compliance with E.O. 11246, ‘‘Equal Employ-
ment Opportunity,’’ as amended by E.O.
11375, ‘‘Amending Executive Order 11246 Re-
lating to Equal Employment Opportunity,’’
and as supplemented by regulations at 41
CFR part 60, ‘‘Office of Federal Contract
Compliance Programs, Equal Employment
Opportunity, Department of Labor.’’

2. Copeland ‘‘Anti-Kickback’’ Act (18 U.S.C.
874 and 40 U.S.C. 276c)—All contracts and sub-
grants in excess of $100,000 for construction
or repair awarded by recipients and sub-
recipients shall include a provision for com-
pliance with the Copeland ‘‘Anti-Kickback’’
Act (18 U.S.C. 874), as supplemented by De-
partment of Labor regulations (29 CFR part
3, ‘‘Contractors and Subcontractors on Pub-
lic Building or Public Work Financed in
Whole or in Part by Loans or Grants from
the United States’’). The Act provides that
each contractor or subrecipient shall be pro-
hibited from inducing, by any means, any
person employed in the construction, com-
pletion, or repair of public work, to give up
any part of the compensation to which he is
otherwise entitled. The recipient shall report
all suspected or reported violations to the
Federal awarding agency.

3. Davis-Bacon Act, as amended (40 U.S.C.
276a to a–7)—When required by Federal pro-
gram legislation, all construction contracts
awarded by the recipients and subrecipients
of more than $2,000 shall include a provision
for compliance with the Davis-Bacon Act (40
U.S.C. 276a to a–7) and as supplemented by
Department of Labor regulations (29 CFR
part 5, ‘‘Labor Standards Provisions Applica-
ble to Contracts Governing Federally Fi-
nanced and Assisted Construction’’). Under
this Act, contractors shall be required to pay
wages to laborers and mechanics at a rate
not less than the minimum wages specified
in a wage determination made by the Sec-
retary of Labor. In addition, contractors
shall be required to pay wages not less than
once a week. The recipient shall place a copy
of the current prevailing wage determination
issued by the Department of Labor in each
solicitation and the award of a contract shall
be conditioned upon the acceptance of the
wage determination. The recipient shall re-
port all suspected or reported violations to
the Federal awarding agency.

4. Contract Work Hours and Safety Standards
Act (40 U.S.C. 327–333)— Where applicable, all
contracts awarded by recipients in excess of
$100,000 for construction contracts and for
other contracts that involve the employment
of mechanics or laborers shall include a pro-
vision for compliance with sections 102 and
107 of the Contract Work Hours and Safety
Standards Act (40 U.S.C. 327–333), as supple-
mented by Department of Labor regulations
(29 CFR part 5). Under section 102 of the Act,
each contractor shall be required to compute
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the wages of every mechanic and laborer on
the basis of a standard work week of 40
hours. Work in excess of the standard work
week is permissible provided that the worker
is compensated at a rate of not less than 11⁄2
times the basic rate of pay for all hours
worked in excess of 40 hours in the work
week. Section 107 of the Act is applicable to
construction work and provides that no la-
borer or mechanic shall be required to work
in surroundings or under working conditions
which are unsanitary, hazardous or dan-
gerous. These requirements do not apply to
the purchases of supplies or materials or ar-
ticles ordinarily available on the open mar-
ket, or contracts for transportation or trans-
mission of intelligence.

5. Rights to Inventions Made Under a Con-
tract or Agreement—Contracts or agreements
for the performance of experimental, devel-
opmental, or research work shall provide for
the rights of the Federal Government and
the recipient in any resulting invention in
accordance with 37 CFR part 401, ‘‘Rights to
Inventions Made by Nonprofit Organizations
and Small Business Firms Under Govern-
ment Grants, Contracts and Cooperative
Agreements,’’ and any implementing regula-
tions issued by the awarding agency.

6. Clean Air Act (42 U.S.C. 7401 et seq.) and
the Federal Water Pollution Control Act (33
U.S.C. 1251 et seq.), as amended—Contracts
and subgrants of amounts in excess of
$100,000 shall contain a provision that re-
quires the recipient to agree to comply with
all applicable standards, orders or regula-
tions issued pursuant to the Clean Air Act
(42 U.S.C. 7401 et seq.) and the Federal Water
Pollution Control Act as amended (33 U.S.C.
1251 et seq.). Violations shall be reported to
the Federal awarding agency and the Re-
gional Office of the Environmental Protec-
tion Agency (EPA).

7. Byrd Anti-Lobbying Amendment (31 U.S.C.
1352)—Contractors who apply or bid for an
award of more than $100,000 shall file the re-
quired certification. Each tier certifies to
the tier above that it will not and has not
used Federal appropriated funds to pay any
person or organization for influencing or at-
tempting to influence an officer or employee
of any agency, a member of Congress, officer
or employee of Congress, or an employee of a
member of Congress in connection with ob-
taining any Federal contract, grant or any
other award covered by 31 U.S.C. 1352. Each
tier shall also disclose any lobbying with
non-Federal funds that takes place in con-
nection with obtaining any Federal award.
Such disclosures are forwarded from tier to
tier up to the recipient.

8. Debarment and Suspension (E.O.s 12549
and 12689)—No contracts shall be made to
parties listed on the General Services Ad-
ministration’s ‘‘Lists of Parties Excluded
from Federal Procurement or Nonprocure-
ment Programs’’ in accordance with E.O.s

12549 and 12689, ‘‘Debarment and Suspen-
sion.’’ This list contains the names of parties
debarred, suspended, or otherwise excluded
by agencies, and contractors declared ineli-
gible under statutory or regulatory author-
ity other than E.O. 12549. Contractors with
awards that exceed the small purchase
threshold shall provide the required certifi-
cation regarding their exclusion status and
that of their principals.

PART 13—VENDING FACILITIES
OPERATED BY BLIND PERSONS

Sec.
13.1 Authority and purpose.
13.2 Application for permit.
13.3 Cooperation in selection of facilities.
13.4 Terms of permit.
13.5 Protection from competition.
13.6 Appeals.

AUTHORITY: Sec. 4, 68 Stat. 663; 20 U.S.C.
107.

SOURCE: 22 FR 9476, Nov. 27, 1957, unless
otherwise noted.

§ 13.1 Authority and purpose.
The Randolph-Sheppard Vending

Stand Act of June 20, 1936, as amended
by section 4 of the Act of August 3, 1954
(68 Stat. 663; 20 U.S.C. 107), directs that,
insofar as practicable, preference shall
be given to blind persons in the oper-
ation of vending stands and machines
on any Federal property. The regula-
tions in this part prescribe the policies
and procedures to achieve and protect
that preference on property, including
land, owned or leased by the United
States and controlled by the Depart-
ment of the Interior.

§ 13.2 Application for permit.
(a) State licensing agencies des-

ignated by the Department of Health,
Education, and Welfare under the Ran-
dolph-Sheppard Vending Stand Act
may apply for permits to establish and
maintain vending facilities, including
both vending stands and machines, to
be operated by blind persons licensed
by the State agencies. Application for
a permit shall be made, in writing, by
the State licensing agency to the head
of the Interior bureau or office having
control of the property in question. In
the regulations in this part the term
‘‘head of the Interior bureau or office’’
includes the authorized representatives
of that bureau or office.
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(b) The head of the Interior bureau or
office may deny an application if he de-
termines that the issuance of a permit
would unduly inconvenience the bureau
or office or adversely affect the inter-
ests of the United States. Such deter-
mination shall be in writing and shall
state the reasons on which it is based.
The fact that a permit will be without
charge for rent shall not constitute a
basis for denying an application.

(c) In considering applications for
permits, due regard shall be given to
the terms of any existing contractual
arrangements.

§ 13.3 Cooperation in selection of fa-
cilities.

Upon request from a State licensing
agency, the Interior bureau or office
shall cooperate in selecting locations
and arranging accommodations for
vending facilities to be operated by
blind persons. In making such selec-
tion, due consideration shall be given
to the requirements of occupant agen-
cies, availability of suitable space, and
requirements for preparation and
maintenance of the space.

§ 13.4 Terms of permit.
Every permit shall describe the loca-

tion of the vending facilities and shall
be subject to the following provisions:

(a) The permit shall be issued in the
name of the applicant State licensing
agency.

(b) The permit shall be for a definite
term, not to exceed five years, and
shall be without charge for rent.

(c) The permit may be revoked at any
time upon not less than 30 days written
notice to the permittee from the head
of the Interior bureau or office having
control of the property where the vend-
ing facilities are located. Such notice
shall state the reasons on which it is
based.

(d) Items sold at the vending facili-
ties shall be limited to newspapers,
periodicals, pre-packaged confections,
tobacco products, articles dispensed
automatically or in containers or
wrappings in which they are placed be-
fore receipt by the vendor, and such
other articles as may be approved by
the head of the Interior bureau or of-
fice for each location. The head of the
Interior bureau or office may require

discontinuance of sale of any type of
article, upon not less than 15 days’ no-
tice in writing.

(e) Vending facilities shall be oper-
ated in compliance with such standards
of appearance, safety, health, sanita-
tion, and efficiency as may be pre-
scribed by the head of the Interior bu-
reau or office. Such standards shall
conform, so far as practicable with the
provisions of State laws and regula-
tions, whether or not the property is
under the exclusive jurisdiction of the
United States.

(f) The permittee shall arrange for
the modification or relocation of the
vending facilities when in the opinion
of the head of the Interior bureau or of-
fice such action is essential to the sat-
isfactory maintenance, operation, or
use of the property concerned and shall
not modify or relocate such facilities
without such approval. Installation,
modification, relocation, or removal of
vending facilities shall be made only
under the supervision of the head of
the Interior bureau or office and with-
out cost to the Department of the Inte-
rior. The permittee may be required to
remove any vending device deemed un-
desirable by the head of the Interior
bureau or office. Ownership of vending
devices installed by the permittee or
operator shall remain vested with the
installer. All extra identifiable costs
incurred by the Department of the In-
terior in restoring to its original condi-
tion any space vacated by removal or
relocation of vending facilities shall be
reimbursed by the permittee or the op-
erator.

(g) In the event a vending facility is
being operated in a manner unsatisfac-
tory to the Interior bureau or office,
the permittee will be notified in writ-
ing and required to take appropriate
action to rectify the situation.

(h) The operator of the vending facil-
ity shall carry such insurance against
losses by fire, public liability, employ-
er’s liability, or other hazards as is
customary among prudent operators of
similar businesses under comparable
circumstances.

§ 13.5 Protection from competition.
(a) The head of the Interior bureau or

office shall protect the blind operator
of the vending facility against direct
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competition from other vendors or
vending machines on property which
the head of the Interior bureau or of-
fice controls. Other vendors or vending
machines shall be considered in direct
competition with vending facilities
permitted under the regulations in this
part if they sell or dispense articles
which are similar or identical to those
on sale at the vending facilities in such
proximity to the vending facility as to
attract customers who might otherwise
patronize the vending facilities.

(b) After a permit has been issued
under the regulations in this part to a
State licensing agency for operation of
a vending facility, the head of the Inte-
rior bureau or office, except as pro-
vided in paragraphs (c) and (d) of this
section, shall take action to terminate,
as soon as possible and with minimum
interruption to the service afforded
customers, any existing competitive
arrangement for the sale of any arti-
cles similar to or identical to those
sold or to be sold under the permit. No-
tice of such termination shall be given
as required under the terms of the ex-
isting arrangement, or if none is pro-
vided, a notice of not less than 30 days
shall be given in writing.

(c) Existing arrangements with re-
spect to vending machines need not be
terminated if such vending machines
are moved at the expense of their oper-
ators to locations elsewhere on the
property which are noncompetitive
with a blind-operated vending facility,
or if the income from such machines is
assigned to the blind operator.

(d) This section shall not apply to the
sale and service of food and other arti-
cles considered as food and usually sold
in connection with meals by cafeterias,
restaurants, or similar food dispensing
establishments.

§ 13.6 Appeals.
When the head of an Interior bureau

or office has designated a representa-
tive to act for him under these regula-
tions, he shall provide for the review of
any matter in dispute between such
representatives and the State licensing
agency. In the event that they fail to
reach agreement concerning the grant-
ing of a permit for the vending stand,
the modification or revocation of a per-
mit, the suitability of the stand loca-

tion, the assignment of vending pro-
ceeds, the methods of operation of the
stand, or other terms of the permit (in-
cluding articles which may be sold) the
State licensing agency shall have the
right of appeal to the Director, Office
of Hearings and Appeals. Such appeals
shall be made in writing and shall be
filed in the Office of the Director (ad-
dress: Director, Office of Hearings and
Appeals, 4015 Wilson Boulevard, Arling-
ton, VA 22203) within 15 days from the
date of notice of the decision from
which the appeal is taken. Such ap-
peals shall comply otherwise with the
general rules of the Office of Hearings
and Appeals in subpart B of part 4 of
this title and with the special regula-
tions set forth in subpart G of part 4 of
this title applicable to proceedings in
appeals cases which do not lie within
the appellate jurisdiction of an estab-
lished Appeals Board of the Office of
Hearings and Appeals. Upon appeal,
full investigation shall be undertaken.
A full report shall be obtained from the
Interior representative from whose de-
cision the appeal is being taken. The
State licensing agency shall be given
opportunity to present information.
The Department of Health, Education,
and Welfare shall be available for gen-
eral advice on program activities and
objectives. A final decision of the Di-
rector, Office of Hearings and Appeals,
or of an Ad Hoc Appeals Board ap-
pointed by him to consider the appeal
and to issue decision thereon, shall be
rendered within ninety days of the fil-
ing of the appeal. Notification of the
decision on appeal and the action
taken thereon shall be given to the
State licensing agency and to the De-
partment of Health, Education, and
Welfare. The decision of the Director,
Office of Hearings and Appeals, or of an
Ad Hoc Appeals Board appointed by
him, shall be final. At the end of each
fiscal year the Office of the Secretary
shall report to the Department of
Health, Education, and Welfare the
total number of applications for vend-
ing stand locations received from State
licensing agencies, the number accept-
ed, the number denied, and the number
still pending.

[36 FR 7206, Apr. 15, 1971]
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PART 14—PETITIONS FOR
RULEMAKING

Sec.
14.1 Scope.
14.2 Filing of petitions.
14.3 Consideration of petitions.
14.4 Publication of petitions.

AUTHORITY: 5 U.S.C. 553(e).

SOURCE: 46 FR 47789, Sept. 30, 1981, unless
otherwise noted.

§ 14.1 Scope.
This part prescribes procedures for

the filing and consideration of peti-
tions for rulemaking.

§ 14.2 Filing of petitions.
Under the Administrative Procedure

Act, any person may petition for the
issuance, amendment, or repeal of a
rule (5 U.S.C. 553(e)). The petition will
be addressed to the Secretary of the In-
terior, U.S. Department of the Interior,
Washington, DC 20240. It will identify
the rule requested to be repealed or
provide the text of a proposed rule or
amendment and include reasons in sup-
port of the petition.

§ 14.3 Consideration of petitions.
The petition will be given prompt

consideration and the petitioner will be
notified promptly of action taken.

§ 14.4 Publication of petitions.
A petition for rulemaking may be

published in the FEDERAL REGISTER if
the official responsible for acting on
the petition determines that public
comment may aid in consideration of
the petition.

PART 15—KEY LARGO CORAL REEF
PRESERVE

Sec.
15.1 Scope.
15.2 Removal or destruction of natural fea-

tures and marine life.
15.3 Dredging, filling, excavating and build-

ing activities.
15.4 Refuse and polluting substances.
15.5 Wrecks.
15.6 Markers.
15.7 Fishing.
15.8 Skin diving.
15.9 Collection of scientific specimens.
15.10 Operation of watercraft.
15.11 Explosives and dangerous weapons.

15.12 Closing of Preserve.
15.13 Report of accidents.
15.14 Applicability of laws.

AUTHORITY: Sec. 5, 67 Stat. 464; 43 U.S.C.
1334; Proc. 3339, 25 FR 2352.

SOURCE: 25 FR 8948, Sept. 17, 1960, unless
otherwise noted.

§ 15.1 Scope.
The State of Florida has established

a similar coral reef preserve on an area
situated shoreward of a line three geo-
graphic miles from Key Largo and con-
tiguous to the Key Largo Coral Reef
Preserve. It is the policy of the Depart-
ment of the Interior to cooperate with
the State of Florida and its conserva-
tion agencies in the preservation of the
reef.

§ 15.2 Removal or destruction of natu-
ral features and marine life.

No person shall destroy, injure, de-
face, mar, move, dig, harmfully disturb
or remove from the Preserve any beach
sand, gravel or minerals, corals, sea
feathers and fans, shells and shell fish
starfishes or other marine inverte-
brates, seaweeds, grasses, or any soil,
rock, artifacts, stones or other mate-
rials. No person shall cut, carve, injure,
mutilate, move, displace or break off
any bottom formation or growth. Nor
shall any person dig in, or in any other
way injure or impair the natural beau-
ty or usefulness of this Preserve. No
rope, wire or other contrivance shall be
attached to any coral, rock or other
formation, whether temporary or per-
manent in character or use.

§ 15.3 Dredging, filling, excavating and
building activities.

No dredging, excavating, or filling
operations of any kind are permitted in
the Preserve and no materials of any
sort may be deposited in or on the wa-
ters thereof. No building or structure
of any kind, whether permanent or
temporary, may be constructed or
built, and no public service facility
may be constructed or extended into,
upon or across the Preserve.

§ 15.4 Refuse and polluting substances.
No person shall dump or deposit in or

on the waters of this Preserve any oily
liquids or wastes, acids or other delete-
rious chemicals, bottles, broken glass
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paper, boxes, cans, dirt, rubbish, waste
garbage, refuse or other debris or pol-
luting substance.

§ 15.5 Wrecks.

No person shall willfully destroy mo-
lest, remove, deface, displace, or tam-
per with any wrecks, parts of wrecks or
any cargo pertaining to such wrecks
within the Preserve in such manner as
to injure or destroy any coral forma-
tion.

§ 15.6 Markers.

No person shall willfully mark, de-
face or injure in any way, or displace,
remove or tamper with any Preserve
signs, notices or placards, whether
temporary or permanent, or with any
monuments, stakes, posts or other
boundary markers.

§ 15.7 Fishing.

(a) Spear fishing within the bound-
aries or confines of this Preserve is
prohibited.

(b) The use of poisons, electric
charges, or other such methods is pro-
hibited.

§ 15.8 Skin diving.

Diving with camera, or diving for ob-
servation and pleasure is permitted and
encouraged within the Preserve.

§ 15.9 Collection of scientific speci-
mens.

Collection of natural objects and ma-
rine life for educational purposes and
for scientific and industrial research
shall be done only in accordance with
the terms of written permits granted
by the Director of the Florida Board of
Parks and Historic Memorials. Such
permits shall be issued only to persons
representing reputable scientific, re-
search, or educational institutions. No
permits will be granted for specimens
the removal of which would disturb the
remaining natural features or mar
their appearance. All permits are sub-
ject to cancellation without notice at
the discretion of the issuing official.
Permits shall be for a limited term and
may be renewed at the discretion of the
issuing official.

§ 15.10 Operation of watercraft.

No watercraft shall be operated in
such a manner as to strike or other-
wise cause damage to the natural fea-
tures of the Preserve. Except in case of
emergency endangering life or prop-
erty, no anchor shall be cast or dragged
in such a way as to damage any reef
structure.

§ 15.11 Explosives and dangerous
weapons.

No person shall carry, use or possess
within the Preserve firearms of any de-
scription, air rifles, spring guns, bows
and arrows, slings, spear guns, har-
poons, or any other kind of weapon po-
tentially harmful to the reef structure.
The use of such weapons from beyond
the boundaries of the Preserve and
aimed or directed into the Preserve is
forbidden. The use or possession of ex-
plosives within the Preserve is prohib-
ited.

§ 15.12 Closing of Preserve.

The Preserve may be closed to public
use in the event of emergency condi-
tions encouraged within the Preserve.

§ 15.13 Report of accidents.

Accidents involving injury to life or
property shall be reported as soon as
possible by the person or persons in-
volved to the officer in charge of the
Preserve.

§ 15.14 Applicability of laws.

In areas to which this part pertains
all Federal Acts shall be enforced inso-
far as they are applicable, and the laws
and regulations of the State of Florida
shall be invoked and enforced in ac-
cordance with the Act of June 25, 1948
(62 Stat. 686; 18 U.S.C. 13)

PART 16—CONSERVATION OF
HELIUM

Sec.
16.1 Agreements to dispose of helium in nat-

ural gas.
16.2 Applications for helium disposition

agreements.
16.3 Terms and conditions.
16.4 Consideration to the United States; re-

negotiation.
16.5 Bonds.
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AUTHORITY: R.S. 2478, as amended, 60 Stat.
950, 74 Stat. 918, 922; 43 U.S.C. 1201, 30 U.S.C.
181, 50 U.S.C. 167a, 167g.

§ 16.1 Agreements to dispose of helium
in natural gas.

(a) Pursuant to his authority and ju-
risdiction over Federal lands, the Sec-
retary may enter into agreements with
qualified applicants to dispose of the
helium of the United States upon such
terms and conditions as he deems fair,
reasonable, and necessary to conserve
such helium, whenever helium can be
conserved that would otherwise be
wasted or lost to Federal ownership or
use in the production of oil or gas from
Government lands embraced in an oil
and gas lease or whenever federally
owned deposits of helium-bearing gas
are being drained. The precise nature
of any agreement will depend on the
conditions and circumstances involved
in that particular case.

(b) An agreement shall be subject to
the existing rights of the Federal oil
and gas lessee.

(c) An agreement shall provide that
in the extraction of helium from gas
produced from Federal lands, it shall
be extracted so as to cause no delay,
except that required by the extraction
process, in the delivery of the residue
of the gas produced from such lands to
the owner thereof. Title will be granted
to the helium which is physically re-
duced to possession.

[30 FR 9218, July 23, 1965]

§ 16.2 Applications for helium disposi-
tion agreements.

The application for a helium disposi-
tion agreement need not be in any par-
ticular form, but must contain infor-
mation sufficient to enable the Sec-
retary to determine that the proposal
will conserve helium that will other-
wise be wasted, drained, or lost to Fed-
eral ownership or use, and to evaluate
the suitability of the proposal.

[30 FR 9219, July 23, 1965]

§ 16.3 Terms and conditions.

The applicant must agree not to de-
velop wells on Federal land with the
principal purpose of recovering the he-
lium component of natural gas unless

permission to do so has been expressly
granted by the Secretary.

[30 FR 9219, July 23, 1965]

§ 16.4 Consideration to the United
States; renegotiation.

(a) The Secretary shall determine the
royalty or other compensation to be
paid by the applicant, which royalty or
other compensation together with the
royalties and other compensation paid
by the oil and gas lessee, shall be in an
amount sufficient to secure to the
United States a return on all the val-
ues, including recovered helium.

(b) The Secretary may require that
each agreement shall contain a renego-
tiation clause providing for renegoti-
ation of the royalty percentage ten
years from the effective date of the
agreement and at five-year intervals
thereafter.

[29 FR 9383, July 9, 1964. Redesignated at 30
FR 9218, July 23, 1965]

§ 16.5 Bonds.
The applicant shall be required to

submit a bond in such amount and in
such form as the Secretary may pre-
scribe to secure the faithful perform-
ance of the terms of any agreement
made.

[29 FR 9383, July 9, 1964. Redesignated at 30
FR 9218, July 23, 1965]

PART 17—NONDISCRIMINATION IN
FEDERALLY ASSISTED PROGRAMS
OF THE DEPARTMENT OF THE IN-
TERIOR

Subpart A—Nondiscrimination on the Basis
of Race, Color, or National Origin

Sec.
17.1 Purpose.
17.2 Application of this part.
17.3 Discrimination prohibited.
17.4 Assurances required.
17.5 Compliance information.
17.6 Conduct of investigations.
17.7 Procedure for effecting compliance.
17.8 Hearings.
17.9 Decisions and notices.
17.10 Judicial review.
17.11 Effect on other regulations; forms and

instructions.
17.12 Definitions.

APPENDIX A TO SUBPART A
APPENDIX B TO SUBPART A
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Subpart B—Nondiscrimination on the Basis
of Handicap

17.200 Purpose.
17.201 Application.
17.202 Definitions.
17.203 Discrimination prohibited.
17.204 Assurances required.
17.205 Remedial action, voluntary action,

and self-evaluation.
17.206 Designation of responsible employee

and adoption of grievance procedures.
17.207 Notification.
17.208 Administrative requirements for

small recipients.
17.209 Effect of State or local law or other

requirements and effect of employment
opportunities.

17.210 Employment practices.
17.211 Reasonable accommodation.
17.212 Employment criteria.
17.213 Pre-employment inquiries.
17.214—17.215 [Reserved]
17.216 Program accessibility.
17.217 Existing facilities.
17.218 New construction.
17.219 [Reserved]
17.220 Preschool, elementary, and secondary

education.
17.221—17.231 [Reserved]
17.232 Postsecondary education.
17.233—17.249 [Reserved]
17.250 Health, welfare, and social services.
17.251 Drug and alcohol addicts.
17.252 Education of institutionalized per-

sons.
17.253—17.259 [Reserved]
17.260 Historic preservation programs.
17.270 Recreation programs.
17.271—17.279 [Reserved]
17.280 Enforcement procedures.

Subpart C—Nondiscrimination on the Basis
of Age

GENERAL

17.300 What is the purpose of the Age Dis-
crimination Act of 1975?

17.301 What is the purpose of DOI’s age dis-
crimination regulations?

17.302 To what programs do these regula-
tions apply?

17.303 Definitions.

STANDARDS FOR DETERMINING AGE
DISCRIMINATION

17.310 Rules against age discrimination.
17.311 Exceptions to the rules against age

discrimination.
17.312 Burden of proof.
17.313 Special benefits for children and the

elderly.
17.314 Age distinctions contained in DOI

regulations.
17.315 Affirmative action by recipients.

DUTIES OF DOI RECIPIENTS

17.320 General responsibilities.
17.321 Notice to subrecipients and bene-

ficiaries.
17.322 Assurance of compliance and recipi-

ent assessment of age distinctions.
17.323 Information collection requirements.

INVESTIGATION, CONCILIATION, AND
ENFORCEMENT PROCEDURES

17.330 Compliance reviews.
17.331 Complaints.
17.332 Mediation.
17.333 Investigation.
17.334 Prohibition against intimidation or

retaliation.
17.335 Compliance procedure.
17.336 Hearings, decisions, post-termination

proceedings.
17.337 Remedial action by recipients.
17.338 Alternate funds disbursal procedure.
17.339 Exhaustion of administrative rem-

edies.

Subpart D [Reserved]

Subpart E—Enforcement of Nondiscrimina-
tion on the Basis of Handicap in Pro-
grams or Activities Conducted by the
Department of the Interior

17.501 Purpose.
17.502 Application.
17.503 Definitions.
17.504—17.509 [Reserved]
17.510 Self-evaluation.
17.511 Notice.
17.512—17.529 [Reserved]
17.530 General prohibitions against dis-

crimination.
17.531—17.539 [Reserved]
17.540 Employment.
17.541—17.548 [Reserved]
17.549 Program accessibility: Discrimina-

tion prohibited.
17.550 Program accessibility: Existing fa-

cilities.
17.551 Program accessibility: New construc-

tion and alterations.
17.552—17.559 [Reserved]
17.560 Communications.
17.561—17.569 [Reserved]
17.570 Compliance procedures.

Subpart A—Nondiscrimination on
the Basis of Race, Color, or
National Origin

AUTHORITY: Sec. 602, 78 Stat. 252; 42 U.S.C.
2000d–1; and the laws referred to in Appendix
A.
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§ 17.1 Purpose.
The purpose of this part is to effec-

tuate the provisions of title VI of the
Civil Rights Act of 1964 to the end that
no person in the United States shall,
on the grounds of race, color, or na-
tional origin, be excluded from partici-
pation in, be denied the benefits of, or
be otherwise subjected to discrimina-
tion under any program or activity re-
ceiving Federal financial assistance
from the Department of the Interior.

[29 FR 16293, Dec. 4, 1964, as amended at 43
FR 4259, Feb. 1, 1978]

§ 17.2 Application of this part.
(a) This part applies to any program

for which Federal financial assistance
is authorized under a law administered
by the Department, including programs
and activities that are federally-as-
sisted under the laws listed in appendix
A to this subpart. It applies to money
paid, property transferred, or other
Federal financial assistance extended
under any such program after the effec-
tive date of the regulation pursuant to
an application approved prior to such
effective date. This part does not apply
to (1) any Federal financial assistance
by way of insurance or guaranty con-
tracts, (2) money paid, property trans-
ferred, or other assistance extended
under any such program before the ef-
fective date of this part, (3) any assist-
ance to any individual who is the ulti-
mate beneficiary under any such pro-
gram, or (4) except to the extent de-
scribed in § 17.3, any employment prac-
tice, under any such program, of any
employer, employment agency, or
labor organization. The fact that a
statute under which Federal financial
assistance is extended to a program or
activity is not listed in appendix A to
subpart A shall not mean, if title VI is
otherwise applicable, that such pro-
gram or activity is not covered. Other
statutes now in force or hereafter en-
acted may be added to this list by no-
tice published in the FEDERAL REG-
ISTER.

(b) In any program receiving Federal
financial assistance in the form, or for
the acquisition, of real property or an
interest in real property, to the extent
that rights to space on, over, or under
any such property are included as part

of the program receiving that assist-
ance, the nondiscrimination require-
ment of that part shall extend to any
facility located wholly or in part of the
space.

[29 FR 16293, Dec. 4, 1964, as amended at 38
FR 17975, July 5, 1973; 43 FR 4259, Feb. 1, 1978]

§ 17.3 Discrimination prohibited.
(a) General. No person in the United

States shall, on the grounds of race,
color, or national origin be excluded
from participation in, be denied the
benefits of, or be otherwise subjected
to discrimination under any program
to which this part applies.

(b) Specific discriminatory actions pro-
hibited. (1) A recipient under any pro-
gram to which this part applies may
not, directly or through contractual or
other arrangements, on the grounds of
race, color, or national origin:

(i) Deny an individual any service, fi-
nancial aid, or other benefit provided
under the program;

(ii) Provide any service, financial aid,
or other benefit to an individual which
is different, or is provided in a different
manner, from that provided to others
under the program;

(iii) Subject an individual to segrega-
tion or separate treatment in any mat-
ter related to his receipt of any service,
financial aid, or other benefit under
the program;

(iv) Restrict an individual in any way
in the enjoyment of any advantage or
privilege enjoyed by others receiving
any service, financial aid, or other ben-
efit under the program;

(v) Treat an individual differently
from others in determining whether he
satisfies any admission, enrollment,
quota, eligibility, membership or other
requirement or condition which indi-
viduals must meet in order to be pro-
vided any service, financial aid, or
other benefit provided under the pro-
gram;

(vi) Deny an individual an oppor-
tunity to participate in the program
through the provision of services or
otherwise or afford him an opportunity
to do so which is different from that af-
forded others under the program (in-
cluding the opportunity to participate
in the program as an employee but
only to the extent set forth in para-
graph (c) of this section).

VerDate 18<FEB>98 09:35 Feb 20, 1998 Jkt 174163 PO 00000 Frm 00357 Fmt 8010 Sfmt 8010 Y:\SGML\174163.TXT 174163-3



362

43 CFR Subtitle A (10–1–97 Edition)§ 17.3

(vii) Deny a person the opportunity
to participate as a member of a plan-
ning or advisory body which is an inte-
gral part of the program.

(2) A recipient, in determining the
types of services, financial aid, or other
benefits, or facilities which will be pro-
vided under any such program or the
class of individuals to whom, or the sit-
uations in which, such services, finan-
cial aid, other benefits or facilities will
be provided under any such program, or
the class of individuals to be afforded
an opportunity to participate in any
such program, may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration which have the effect of
subjecting individuals to discrimina-
tion because of their race, color, or na-
tional origin, or have the effect of de-
feating or substantially impairing ac-
complishment of the objectives of the
program as respect individuals of a par-
ticular race, color, or national origin.

(3) In determining the site or loca-
tion of facilities, a recipient or appli-
cant may not make selections with the
purpose or effect of excluding persons
from, denying them the benefits of, or
subjecting them to discrimination
under any program to which this regu-
lation applies, on the grounds of race,
color, or national origin; or with the
purpose or effect if defeating or sub-
stantially impairing the accomplish-
ment of the objectives of the Act or
this part.

(4)(i) In administering a program re-
garding which the recipient has pre-
viously discriminated against persons
on the grounds of race, color, or na-
tional origin, the recipient must take
affirmative action to overcome the ef-
fects of prior discrimination.

(ii) Even in the absence of such prior
discrimination, a recipient in admin-
istering a program may take affirma-
tive action to overcome the effects of
conditions which resulted in limiting
participation by persons of a particular
race, color or national origin.

(5) References in this section to serv-
ices, financial aid, or other benefits
provided under a program receiving
Federal financial assistance shall be
deemed to include any service, finan-
cial aid, or other benefit provided in or

through a facility provided with the
aid of Federal financial assistance.

(6) The enumeration of specific forms
of prohibited discrimination in this
paragraph (b) and paragraph (c) of this
section does not limit the generality of
the prohibition in paragraph (a) of this
section.

(c) Employment practices. (1) Where a
primary objective of a program of Fed-
eral financial assistance to which this
part applies is to provide employment,
a recipient or other party subject to
this part shall not, directly or through
contractual or other arrangements,
subject a person to discrimination on
the ground of race, color, or national
origin in its employment practices
under such program (including recruit-
ment or recruitment advertising, hir-
ing, firing, upgrading, promotion, de-
motion, transfer, layoff, termination,
rates of pay or other forms of com-
pensation or benefits, selection for
training or apprenticeship, use of fa-
cilities, and treatment of employees).
Such recipient shall take affirmative
action to insure that applicants are
employed, and employees are treated
during employment, without regard to
their race, color, or national origin.
The requirements applicable to con-
struction employment under any such
program shall be those specified in or
pursuant to Part III of Executive Order
11246, as amended, or any Executive
Order which supersedes it.

(2) The requirements of paragraph
(c)(1) of this section apply to programs
under laws funded or administered by
the Department where a primary objec-
tive of the Federal financial assistance
is (i) to reduce the unemployment of
such individuals or to help them
through employment to meet subsist-
ence needs, (ii) to assist such individ-
uals in meeting expenses incident to
the commencement or continuation of
their education or training, or (iii) to
provide work experience which contrib-
utes to the education or training of
such individuals. Assistance given
under the following laws has one of the
above purposes as a primary objective:
Water Resources Research Act of 1964,
title I, 78 Stat. 329, and those statutes
listed in appendix A to this subpart
where the facilities or employment op-
portunities provided are limited, or a
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preference is given, to students, fel-
lows, or other persons in training or re-
lated employment.

(3) Where a primary objective of the
Federal financial assistance is not to
provide employment, but discrimina-
tion on the ground of race, color, or na-
tional origin in the employment prac-
tices of the recipient or other persons
subject to the regulation tends, on the
ground of race, color, or national ori-
gin, to exclude individuals from par-
ticipation in, to deny them the benefit
of, or to subject them to discrimina-
tion under any program to which this
regulation applies, the provisions of
paragraph (c)(1) of this section shall
apply to the employment practices of
the recipient or other persons subject
to this part, to the extent necessary to
assure equality of opportunity to, and
nondiscriminatory treatment of, bene-
ficiaries.

(d) Programs for Indians, natives of cer-
tain territories, and Alaska natives. An
individual shall not be deemed sub-
jected to discrimination by reason of
his exclusion from the benefits of a
program which, in accordance with
Federal law, is limited to Indians, na-
tives of certain territories, or Alaska
natives, if the individual is not a mem-
ber of the class to which the program is
addressed. Such programs include
those authorized by statutes listed in
appendix B to this subpart.

[29 FR 16293, Dec. 4, 1964, as amended at 38
FR 17976, July 5, 1973; 43 FR 4259, Feb. 1, 1978]

§ 17.4 Assurances required.
(a) General. (1) Every application for

Federal financial assistance to carry
out a program to which this part ap-
plies, except a program to which para-
graph (b) of this section applies, and
every application for Federal financial
assistance to provide a facility shall, as
a condition to its approval and the ex-
tension of any Federal financial assist-
ance pursuant to the application, con-
tain or be accompanied by, an assur-
ance that the program will be con-
ducted or the facility operated in com-
pliance with all requirements imposed
by or pursuant to this part. Every pro-
gram of Federal financial assistance
shall require the submission of such an
assurance. In the case where the Fed-
eral financial assistance is to provide

or is in the form of personal property,
or real property or interest therein or
structures thereon, or impovement of
real property or structures, the assur-
ance shall obligate the recipient, or, in
the case of a subsequent transfer, the
transferee, for the period during which
the property is used for a purpose for
which the Federal financial assistance
is extended or for another purpose in-
volving the provision of similar serv-
ices or benefits, or for as long as the re-
cipient retains ownership or possession
of the property, whichever is longer. In
all other cases the assurance shall obli-
gate the recipient for the period during
which Federal financial assistance is
extended to the program. In the case
where the assistance is sought for the
construction of a facility or part of a
facility, the assurance shall in any
event extend to the entire facility and
to facilities operated in connection
therewith. The Secretary shall specify
the form of the foregoing assurances
for each program, and the extent to
which like assurances will be required
of subgrantees, contractors and sub-
contractors, transferees, successors in
interest, and other participants in the
program. Any such assurance shall in-
clude provisions which give the United
States a right to seek its judicial en-
forcement.

(2) In the case where Federal finan-
cial assistance is provided in the form
of a transfer of real property, struc-
tures, or improvements thereon, or in-
terest therein, from the Federal Gov-
ernment, the instrument effecting or
recording the transfer shall contain a
covenant running with the land assur-
ing nondiscrimination for the period
during which the real property is used
for a purpose for which the Federal fi-
nancial assistance is extended or for
another purpose involving the provi-
sion of similar services or benefits.
Where no transfer of property or inter-
est therein from the Federal Govern-
ment is involved, but property is ac-
quired or improved under a program of
Federal financial assistance, the recipi-
ent shall agree to include such cov-
enant in any subsequent transfer of
such property. When the property is
obtained from the Federal Govern-
ment, such covenant may also include
a condition coupled with a right to be
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reserved by the Department to revert
title to the property in the event of a
breach of the covenant where, in the
discretion of the Secretary, such a con-
dition and right of reverter is appro-
priate to the program under which the
real property is obtained and to the na-
ture of the grant and the grantee. In
such event if a transferee of real prop-
erty proposes to mortgage or otherwise
encumber the real property as security
for financing construction of new, or
improvement of existing facilities on
such property for the purposes for
which the property was transferred,
the Secretary may agree, upon request
of the transferee and if necessary to ac-
complish such financing, and upon such
conditions as he deems appropriate, to
subordinate such right of reversion to
the lien of such mortgage or other en-
cumbrance.

(b) Continuing State programs. (1)
Every application by a State or any
agency or political subdivision of a
State to carry out a program involving
continuing Federal financial assistance
to which this regulation applies shall
as a condition to its approval and the
extension of any Federal financial as-
sistance pursuant to the application (i)
contain or be accompanied by a state-
ment that the program is (or, in the
case of a new program, will be) con-
ducted in compliance with all require-
ments imposed by or pursuant to this
part, or a statement of the extent to
which it is not, at the time the state-
ment is made, so conducted, and (ii)
provide or be accompanied by provision
for such methods of administration for
the program as are found by the Sec-
retary or his designee to give reason-
able assurance that the applicant and
all recipients of Federal financial as-
sistance under such program will com-
ply with all requirements imposed by
or pursuant to this regulation, includ-
ing methods of administration which
give reasonable assurance that any
noncompliance indicated in the state-
ment under paragraph (b)(1)(i) of this
section will be corrected.

(2) With respect to some programs
which are carried out by States or
agencies or political subdivisions of
States and which involve continuing
Federal financial assistance adminis-
tered by the Department, there has

been no requirement that applications
be filed by such recipients. From the
effective date of this part no Federal fi-
nancial assistance administered by this
Department will be extended to a State
or to an agency or a political subdivi-
sion of a State unless an application
for such Federal financial assistance
has been received from the State or
State agency or political subdivision.

(c) Elementary and secondary schools.
The requirements of paragraph (a) or
(b) of this section with respect to any
elementary or secondary school or
school system shall be deemed to be
satisfied if such school or school sys-
tem (1) is subject to a final order of a
court of the United States for the de-
segregation of such school or school
system, and provides an assurance that
it will comply with such order, includ-
ing any future modification of such
order, or (2) submits a plan for the de-
segregation of such school or school
system which the responsible official of
the Department of Health, Education,
and Welfare determines is adequate to
accomplish the purposes of the Act and
this part within the earliest prac-
ticable time and provides reasonable
assurance that it will carry out such
plan; in any case of continuing Federal
financial assistance the responsible of-
ficial of the Department of Health,
Education, and Welfare may reserve
the right to redetermine, after such pe-
riod as may be specified by him, the
adequacy of the plan to accomplish the
purposes of the Act and this part. In
any case in which a final order of a
court of the United States for the de-
segregation of such school or school
system is entered after submission of
such a plan, such plan shall be revised
to conform to such final order, includ-
ing any future modification of such
order.

(d) Assurances from institutions. (1) In
the case of any application for Federal
financial assistance to an institution of
higher education (including assistance
for construction, for research for a spe-
cial training project, for a student as-
sistance program, or for another pur-
pose), the assurance required by this
section shall extend to admission prac-
tices and to all other practices relating
to the treatment of students.
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(2) The assurance required with re-
spect to an institution of higher edu-
cation or any other institution, insofar
as the assurance relates to the institu-
tion’s practices with respect to admis-
sion or other treatment of individuals
as students or clients of the institution
or to the opportunity to participate in
the provision of services or other bene-
fits to such individuals, shall be appli-
cable to the entire institution unless
the applicant establishes, to the satis-
faction of the Secretary or his des-
ignee, that the institution’s practices
in designated parts or programs of the
institution will in no way affect its
practices in the program of the institu-
tion for which Federal financial assist-
ance is sought, or the beneficiaries of
or participants in such program. If in
any such case the assistance sought is
for the construction of a facility or
part of a facility, the assurance shall in
any event extend to the entire facility
and to facilities operated in connection
therewith.

[29 FR 16293, Dec. 4, 1964, as amended at 38
FR 17976, July 5, 1973]

§ 17.5 Compliance information.
(a) Cooperation and assistance. The

Secretary or his designee shall to the
fullest extent practicable seek the co-
operation of recipients in obtaining
compliance with this part and shall
provide assistance and guidance to re-
cipients to help them comply volun-
tarily with this part.

(b) Compliance reports. Each recipient
shall keep such records and submit to
the Secretary or his designee timely,
complete and accurate compliance re-
ports, at such times, and in such form
and containing such information, as
the Secretary or his designee may de-
termine to be necessary to enable him
to ascertain whether the recipient has
complied or is complying with this
part. In general, recipients should have
available for the Department racial
and ethnic data showing the extent to
which members of minority groups are
beneficiaries of federally—assisted pro-
grams. In the case of any program
under which a primary recipient ex-
tends Federal financial assistance to
any other recipient, such other recipi-
ent shall also submit such compliance
reports to the primary recipient as

may be necessary to enable the pri-
mary recipient to carry out its obliga-
tions under this part.

(c) Access to sources of information.
Each recipient shall permit access by
the Secretary or his designee during
normal business hours to such of its
books, records, accounts, and other
sources of information, and its facili-
ties as may be pertinent to ascertain
compliance with this part. Where any
information required of a recipient is
in the exclusive possession of any other
agency, institution or person and this
agency, institution or person shall fail
or refuse to furnish this information,
the recipient shall so certify in its re-
port and shall set forth what efforts it
has made to obtain the information.

(d) Information to beneficiaries and
participants. Each recipient shall make
available to participants, beneficiaries,
and other interested persons such in-
formation regarding the provisions of
this part and its applicability to the
program under which the recipient re-
ceives Federal financial assistance, and
make such information available to
them in such manner as the Secretary
or his designee finds necessary to ap-
prise such persons of the protections
against discrimination assured them
by the Act and this part.

[38 FR 17976, July 5, 1973]

§ 17.6 Conduct of investigations.

(a) Periodic compliance reviews. The
Secretary or his designee shall from
time to time review the practices of re-
cipients to determine whether they are
complying with this part.

(b) Complaints. Any person who be-
lieves himself or any specific class of
individuals to be subjected to discrimi-
nation prohibited by this part may by
himself or by a representative file with
the Secretary a written complaint. A
complaint must be filed not later than
180 days from the date of the alleged
discrimination, unless the time for fil-
ing is extended by the Secretary, or his
designee.

(c) Investigations. Whenever a compli-
ance review, report, complaint, or any
other information indicates a possible
failure to comply with this part, a
prompt investigation shall be made.
The investigation should include,
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where appropriate, a review of the per-
tinent practices and policies of the re-
cipient, the circumstances under which
the possible noncompliance with this
part occurred, and other factors rel-
evant to a determination as to whether
the recipient has failed to comply with
this part.

(d) Resolution of matters. (1) If an in-
vestigation pursuant to paragraph (c)
of this section indicates a failure to
comply with this part, the recipient
shall be informed in writing and the
matter will be resolved by informal
means whenever possible. If it has been
determined that the matter cannot be
resolved by informal means, action will
be taken as provided for in § 17.7.

(2) If an investigation does not war-
rant action pursuant to paragraph
(d)(1) of this section, the recipient and
complainant, if any, shall be informed
in writing.

(e) Intimidatory or retaliatory acts pro-
hibited. No recipient or other person
shall intimidate, threaten, coerce, or
discriminate against any individual for
the purpose of interfering with any
right or privilege secured by section 601
of the act or this part, or because he
has made a complaint, testified, as-
sisted, or participated in any manner
in an investigation, proceeding, or
hearing under this part. The identity of
complainants shall be kept confiden-
tial except to the extent necessary to
carry out the purposes of this part, in-
cluding the conduct of any investiga-
tion, hearing, or judicial proceeding
arising thereunder.

[29 FR 16293, Dec. 4, 1964, as amended at 38
FR 17977, July 5, 1973]

§ 17.7 Procedure for effecting compli-
ance.

(a) General. If there appears to be a
failure or threatened failure to comply
with this part, and if the noncompli-
ance or threatened noncompliance can-
not be corrected by informal means,
compliance with this part may be ef-
fected by the suspension or termi-
nation of or refusal to grant or to con-
tinue Federal financial assistance or by
any other means authorized by law.
Such other means may include, but are
not limited to, (1) a reference to the
Department of Justice with a rec-
ommendation that appropriate pro-

ceedings be brought to enforce any
rights of the United States under any
law of the United States (including
other titles of the Act), or any assur-
ance or other contractual undertaking,
and (2) any applicable proceeding under
State or local law.

(b) Noncompliance with § 17.4. If an ap-
plicant fails or refuses to furnish an as-
surance required under § 17.4 or other-
wise fails or refuses to comply with a
requirement imposed by or pursuant to
that section, Federal financial assist-
ance may be refused in accordance with
the procedures of paragraph (c) of this
section. The Department shall not be
required to provide assistance in such a
case during the pendency of the admin-
istrative proceedings under such para-
graph, except that the Department
shall continue assistance during the
pendency of such proceedings where
such assistance is due and payable pur-
suant to an application therefor ap-
proved prior to the effective date of
this part.

(c) Termination of or refusal to grant or
to continue Federal financial assistance.
No order suspending, terminating, or
refusing to grant or continue Federal
financial assistance shall become effec-
tive until (1) the Secretary or his des-
ignee has advised the applicant or re-
cipient of his failure to comply and has
determined that compliance cannot be
secured by voluntary means, (2) there
has been an express finding on the
record, after opportunity for hearing,
of a failure by the applicant or recipi-
ent to comply with a requirement im-
posed by or pursuant to this part, (3)
the action has been approved by the
Secretary pursuant to § 17.9(e), and (4)
the expiration of 30 days after the Sec-
retary has filed with the committee of
the House and the committee of the
Senate having legislative jurisdiction
over the program involved, a full writ-
ten report of the circumstances and the
grounds for such action. Any action to
suspend or terminate or to refuse to
grant or to continue Federal financial
assistance shall be limited to the par-
ticular political entity, or part thereof,
or other applicant or recipient as to
whom such finding has been made and
shall be limited in its effect to the par-
ticular program, or part thereof, in
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which such noncompliance has been so
found.

(d) Other means authorized by law. No
action to effect compliance by any
other means authorized by law shall be
taken until (1) the Secretary or his des-
ignee has determined that compliance
cannot be secured by voluntary means,
(2) the recipient or other person has
been notified of its failure to comply
and of the action to be taken to effect
compliance, and (3) the expiration of at
least 10 days from the mailing of such
notice to the recipient or other person.
During this period of at least 10 days
additional effort shall be made to per-
suade the recipient or other person to
comply with this part and to take such
corrective action as may be appro-
priate.

[29 FR 16293, Dec. 4, 1964, as amended at 38
FR 17977, July 5, 1973]

§ 17.8 Hearings.
(a) Opportunity for hearing. Whenever

an opportunity for a hearing is re-
quired by § 17.7(c), reasonable notice
shall be given by registered or certified
mail, return receipt requested, to the
affected applicant or recipient. This
notice shall advise the applicant or re-
cipient of the action proposed to be
taken, the specific provision under
which the proposed action against it is
to be taken, and the matters of fact or
law asserted as the basis for this ac-
tion, and either (1) fix a date not less
than 20 days after the date of such no-
tice within which the applicant or re-
cipient may request of the administra-
tive law judge to whom the matter has
been assigned that the matter be
scheduled for hearing or (2) advise the
applicant or recipient that the matter
in question has been set down for hear-
ing at a stated place and time. The
time and place so fixed shall be reason-
able and shall be subject to change for
cause. The complainant, if any, shall
be advised of the time and place of the
hearing. An applicant or recipient may
waive a hearing and submit written in-
formation and argument for the record.
The failure of an applicant or recipient
to request a hearing under this para-
graph or to appear at a hearing for
which a date has been set shall be
deemed to be a waiver of the right to a
hearing under section 602 of the act and

§ 17.7(c) and consent to the making of a
decision on the basis of such informa-
tion as is available.

(b) Time and place of hearing. Hear-
ings shall be held at the Office of Hear-
ings and Appeals of the Department in
the Washington, DC, area, at a time
fixed by the administrative law judge
to whom the matter has been assigned
unless he determines that the conven-
ience of the applicant or recipient or of
the Department requires that another
place be selected. Hearings shall be
held before an administrative law
judge designated by the Office of Hear-
ings and Appeals in accordance with 5
U.S.C. 3105 and 3344.

(c) Right to counsel. In all proceedings
under this section, the applicant or re-
cipient and the Department shall have
the right to be represented by counsel.

(d) Procedures, evidence, and record (1)
The hearing, decision, and any admin-
istrative review thereof shall be con-
ducted in conformity with 5 U.S.C.
554—557, and in accordance with such
rules of procedure as are proper (and
not inconsistent with this section) re-
lating to the conduct of the hearing,
giving of notices subsequent to those
provided for in paragraph (a) of this
section, taking of testimony, exhibits,
arguments and briefs, requests for find-
ings, and other related matters. Both
the Department and the applicant or
recipient shall be entitled to introduce
all relevant evidence on the issues as
stated in the notice for hearing or as
determined by the officer conducting
the hearing at the outset of or during
the hearing.

(2) Technical rules of evidence shall
not apply to hearings conducted pursu-
ant to this part, but rules or principles
designed to assure production of the
most credible evidence available and to
subject testimony to test by cross-ex-
amination shall be applied where rea-
sonably necessary by the officer con-
ducting the hearing. The hearing offi-
cer may exclude irrelevant, immate-
rial, or unduly repetitious evidence. All
documents and other evidence offered
or taken for the record shall be open to
examination by the parties and oppor-
tunity shall be given to refute facts
and arguments advanced on either side
of the issues. A transcript shall be
made of the oral evidence except to the
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extent that the substance thereof is
stipulated for the record. All decisions
shall be based upon the hearing record
and written findings shall be made.

(e) Consolidated or joint hearings. In
cases in which the same or related
facts are asserted to constitute non-
compliance with this part with respect
to two or more programs to which this
part applies or noncompliance with
this part and the regulations of one or
more other Federal departments or
agencies issued under title VI of the
act, the Secretary may, by agreement
with such other departments or agen-
cies, where applicable, provide for the
conduct of consolidated or joint hear-
ings, and for the application to such
hearings of rules of procedure not in-
consistent with this part. Final deci-
sions in such cases, insofar as this part
is concerned, shall be made in accord-
ance with § 17.9.

[29 FR 16293, Dec. 4, 1964, as amended at 38
FR 17977, July 5, 1973]

§ 17.9 Decisions and notices.
(a) Initial decision by an administrative

law judge. The administrative law
judge shall make an initial decision
and a copy of such initial decision shall
be sent by registered mail, return re-
ceipt requested, to the recipient or ap-
plicant.

(b) Review of the initial decision. The
applicant or recipient may file his ex-
ceptions to the initial decision, with
his reasons therefor, with the Director,
Office of Hearings and Appeals, within
thirty days of receipt of the initial de-
cision. In the absence of exceptions,
the Director, Office of Hearings and
Appeals, on his own motion within
forty-five days after the initial deci-
sion, may notify the applicant or recip-
ient that he will review the decision. In
the absence of exceptions or a notice of
review, the initial decision shall con-
stitute the final decision subject to the
approval of the Secretary pursuant to
paragraph (f) of this section.

(c) Decisions by the Director, Office of
Hearings and Appeals. Whenever the Di-
rector, Office of Hearings and Appeals,
reviews the decision of a hearing exam-
iner pursuant to paragraph (b) of this
section, the applicant or recipient shall
be given reasonable opportunity to file
with him briefs or other written state-

ments of its contention, and a copy of
the final decision of the Director, Of-
fice of Hearings and Appeals, shall be
given to the applicant or recipient and
to the complainant, if any.

(d) Decisions on record where a hearing
is waived. Whenever a hearing is waived
pursuant to § 17.8(a), a decision shall be
made by the Director, Office of Hear-
ings and Appeals on the record and a
copy of such decision shall be given in
writing to the applicant or recipient
and to the complainant, if any.

(e) Rulings required. Each decision of
an administrative law judge or the Di-
rector, Office of Hearings and Appeals,
shall set forth his ruling on each find-
ing, conclusion, or exception presented,
and shall identify the requirement or
requirements imposed by or pursuant
to this part with which it is found that
the applicant or recipient has failed to
comply.

(f) Approval by Secretary. Any final
decision of a hearing examiner or of
the Director, Office of Hearings and
Appeals, which provides for the suspen-
sion or termination of, or the refusal to
grant or continue Federal financial as-
sistance, or the imposition of any other
sanction available under this part of
the act, shall promptly be transmitted
to the Secretary, who may approve
such decision, may vacate it, or remit
or mitigate any sanction imposed.

(g) Content of decisions. The final de-
cision may provide for the suspension
or termination of, or refusal to grant
or continue Federal financial assist-
ance, in whole or in part, under the
program involved, and may contain
such terms, conditions, and other pro-
visions as are consistent with and ef-
fectuate the purposes of the act and
this part, including provisions designed
to assure that no Federal financial as-
sistance will thereafter be extended
under such program to the applicant or
recipient determined by such decision
to be in default in its performance of
an assurance given by it pursuant to
this regulation, or to have otherwise
failed to comply with this part, unless
and until it corrects its noncompliance
and satisfies the Secretary that it will
fully comply with this part.
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(h) Post termination proceedings. (1) An
applicant or recipient adversely af-
fected by an order issued under para-
graph (g) of this section shall be re-
stored to full eligibility to receive Fed-
eral financial assistance if it satisfies
the terms and conditions of that order
for such eligibility or if it brings itself
into compliance with this part and pro-
vides reasonable assurance that it will
fully comply with this part.

(2) Any applicant or recipient ad-
versely affected by an order entered
pursuant to paragraph (g) of this sec-
tion may at any time request the Sec-
retary to restore fully its eligibility to
receive Federal financial assistance.

(3) If the Secretary denies any such
request, the applicant or recipient may
submit to the Secretary a request for a
hearing in writing, specifying why it
believes the Secretary to have been in
error. It shall thereupon be given an
expeditious hearing, with a decision on
the record in accordance with the pro-
cedures set forth in subpart I of part 4
of this title. The applicant or recipient
shall be restored to such eligibility if it
proves at such a hearing that it satis-
fied the requirements of paragraph
(h)(1) of this section.

(4) While proceedings under this para-
graph are pending, the sanctions im-
posed by the order issued under para-
graph (g) of this section shall remain in
effect.

[38 FR 17977, July 5, 1973; 44 FR 54299, Sept.
19, 1979]

§ 17.10 Judicial review.
Action taken pursuant to section 602

of the act is subject to judicial review
as provided in section 603 of the act.

[29 FR 16293, Dec. 4, 1964]

§ 17.11 Effect on other regulations;
forms and instructions.

(a) Effect on other regulations. All reg-
ulations, orders, or like directions
heretofore issued by any officer of the
Department which impose require-
ments designed to prohibit any dis-
crimination against individuals on the
grounds of race, color, or national ori-
gin under any program to which this
regulation applies and which authorize
the suspension or termination of or re-
fusal to grant or to continue Federal fi-

nancial assistance to any applicant for
or recipient of such assistance under
such program for failure to comply
with such requirements are hereby su-
perseded to the extent that such dis-
crimination is prohibited by this part,
except that nothing in this part shall
be deemed to relieve any person of any
obligation assumed or imposed under
any such superseded regulation, order,
instruction, or like direction prior to
the effective date of this regulation.
Nothing in this regulation, however,
shall be deemed to supersede any of the
following (including future amend-
ments thereof): (1) Executive Orders
10925, 11114 and 11246, as amended and
regulations issued thereunder, (2) Exec-
utive Order 11063 and regulations is-
sued thereunder, or any other regula-
tions or instructions insofar as such
order, regulations, or instructions pro-
hibit discrimination on the grounds of
race, color, or national origin in any
program or situation to which this part
is inapplicable, or prohibit discrimina-
tion on any other ground.

(b) Forms and instructions. The Sec-
retary or his designee shall issue and
promptly make available to interested
persons instructions and procedures for
effectuating this part as applied to pro-
grams to which this part applies and
for which he is responsible.

(c) Supervision and coordination. The
Secretary may from time to time as-
sign to such officials of the Depart-
ment as he deems appropriate, or to of-
ficials of other departments or agen-
cies of the Government with the con-
sent of such departments or agencies,
responsibilities in connection with the
effectuation of the purposes of title VI
of the act and this part (other than re-
sponsibility for final decision as pro-
vided in § 17.9), including the achieve-
ment of effective coordination and
maximum uniformity within the De-
partment and within the Executive
Branch of the Government in the appli-
cation of title VI of the act and this
part to similar programs and in similar
situations. Any action taken, deter-
mination made or requirement imposed
by an official of another department or
agency acting pursuant to an assign-
ment of responsibility under this para-
graph shall have the same effect as
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though such action had been taken by
the Secretary of the Interior.

[29 FR 16293, Dec. 4, 1964, as amended at 43
FR 4259, Feb. 1, 1978]

§ 17.12 Definitions.
As used in this part:
(a) The term act means the Civil

Rights Act of 1964 (Pub. L. 88–352 78
Stat. 241).

(b) The term Department means the
Department of the Interior, and in-
cludes each of its bureaus and offices.

(c) The term Secretary means the Sec-
retary of the Interior or, except in
§ 17.9(f), any person to whom he has del-
egated his authority in the matter con-
cerned.

(d) The term United States means the
States of the United States, the Dis-
trict of Columbia, Puerto Rico, the
Virgin Islands, American Samoa,
Guam, Wake Island, the Canal Zone,
and the territories and possessions of
the United States, and the term
‘‘State’’ means any one of the fore-
going.

(e) The term Federal financial assist-
ance includes (1) grants and loans of
Federal funds, (2) grants or donations
of Federal property and interests in
property, (3) the detail of Federal per-
sonnel (4) the sale or lease of, or the
permission to use (on other than a cas-
ual or transient basis), Federal prop-
erty or any interest in such property
without consideration or at a nominal
consideration or at a consideration
which is reduced for the purpose of as-
sisting the recipient or in recognition
of the public interest to be served by
such sale or lease to the recipient, and
(5) any Federal agreement, arrange-
ment, or other contract which has as
one of its purposes the provision of as-
sistance.

(f) The term program includes any
program, project, or activity for the
provision of services, financial aid, or
other benefits to individuals (including
education or training, health, welfare,
rehabilitation, housing, or other serv-
ices whether provided through employ-
ees of the recipient of Federal financial
assistance or provided by others
through contracts or other arrange-
ments with the recipient, and including
work opportunities and cash or loan or
other assistance to individuals), or for

the provision of facilities for furnish-
ing services financial aid or other bene-
fits to individuals. The services, finan-
cial aid, or other benefits provided
under a program receiving Federal fi-
nancial assistance shall be deemed to
include any services, financial aid, or
other benefits provided with the aid of
Federal financial assistance or with
the aid of any non-Federal funds, prop-
erty, or other resources required to be
expended or made available for the pro-
gram to meet matching requirements
or other conditions which must be met
in order to receive the Federal finan-
cial assistance, and to include any
services financial aid, or other benefits
provided in or through a facility pro-
vided with the aid of Federal financial
assistance or such non-Federal re-
sources.

(g) The term facility includes all or
any portion of structures, equipment,
or other real or personal property or
interests therein, and the provision of
facilities includes the construction, ex-
pansion, renovation, remodeling, alter-
ation or acquisition of facilities.

(h) The term recipient means any
State, political subdivision of any
State, or instrumentality of any State
or political subdivision, any public or
private agency, institution, or organi-
zation, or any other entity, or any indi-
vidual, in any State, to whom Federal
financial assistance is extended, di-
rectly or through another recipient, for
any program, including any successor,
assign, or transferee thereof, but such
term does not include the ultimate
beneficiary under such program.

(i) The term primary recipient means
any recipient which is authorized or re-
quired to extend Federal financial as-
sistance to another recipient for the
purpose of carrying out a program.

(j) The term applicant means one who
submits an application, request, or
plan required to be approved by the
head of a bureau or office, or by a pri-
mary recipient, as a condition to eligi-
bility for Federal financial assistance,
and the term ‘‘application’’ means such
an application, request, or plan.

(k) The term Office of Hearings and
Appeals refers to a constituent office of
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the Department established July 1,
1970. 35 FR 12081 (1970).

[29 FR 16293, Dec. 4, 1964, as amended at 38
FR 17978, July 5, 1973]

APPENDIX A TO SUBPART A

Federal financial assistance subject to part
17 includes, but is not limited to, that au-
thorized by the following statutes:

I. Public Lands and Acquired Lands. (a)
Grants and loans of Federal funds.

1. Mineral Leasing Act of 1920, as amended
and supplemented (30 U.S.C. 181—287).

2. Mineral Leasing Act for Acquired Lands
(30 U.S.C. 351—359).

3. Alaska Grazing Act (44 Stat. 1452, 48
U.S.C. 471, et seq.).

4. Proceeds of Certain Land Sales (R.S. sec.
3689, as amended, 31 U.S.C. 711 (17)).

5. Taylor Grazing Act (48 Stat. 1269, as
amended, 43 U.S.C. 315 et seq.).

6. Oregon and California Railroad and Coos
Bay Wagon Road Grant Lands Act (50 Stat.
874, 43 U.S.C. 1181f).

7. Payment to States for Swamp Lands Er-
roneously Sold by U.S. (R.S. sec. 3689, as
amended, 31 U.S.C. 711 (18)).

8. Alaska Statehood Act, sec. 6(f), (72 Stat.
341, 48 U.S.C. note preceding sec. 21).

(b) Sale, lease, grant, or other disposition
of, or the permission to use, Federal prop-
erty or any interest in such property at less
than fair market value.

1. Materials Act (61 Stat. 681, as amended
30 U.S.C. 601—604).

2. Rights-of-way for Tramroads, Canals,
Reservoirs (28 Stat. 635, as amended, 43
U.S.C. 956, 957).

3. Highway Rights-of-way (R.S. sec. 2477 43
U.S.C. 932).

4. Small Tract Act (52 Stat. 609, as amend-
ed, 43 U.S.C. 682a—682e).

5. Rights-of-way for Dams, Reservoirs,
Water Plants, Canals, etc. (33 Stat. 628, 16
U.S.C. 524).

6. Rights-of-way for Power and Commu-
nication Facilities (36 Stat. 1253, as amended,
43 U.S.C. 961).

7. Recreation and Public Purposes Act (44
Stat. 741, as amended, 43 U.S.C. 869—869–4).

8. Stock-Watering Reservoirs (29 Stat. 434,
as amended, 43 U.S.C. 952—955).

9. Alaska Housing Authority Act (63 Stat.
60, 48 U.S.C. 484c).

10. Railroad Rights-of-way in Alaska (30
Stat. 409, 48 U.S.C. 411—419).

11. Grants to States in Aid Schools (44
Stat. 1026 as amended, 43 U.S.C. 870).

12. Carey Act (28 Stat. 422, as amended, 43
U.S.C. 641).

13. Airports and Aviation Fields (45 Stat.
728, as amended, 49 U.S.C. 211—214).

14. Special Land Use Permits (R.S. sec. 453,
as amended, 43 U.S.C. 2).

15. Rights-of-way for Irrigation and Drain-
age (26 Stat. 1101, as amended, 43 U.S.C. 946).

16. Rights-of-way for Pipelines to Trans-
port Oil or Natural Gas (41 Stat. 449, as
amended, 30 U.S.C. 185).

17. Townsite Laws (R.S. 2380 et seq., as
amended, 43 U.S.C. 711 et seq.).

18. Leases of Lands near Springs (43 Stat.
1133, 43 U.S.C. 971).

19. Rights-of-way for Railroads (18 Stat.
482, 43 U.S.C. 934).

20. Grants of Easements (76 Stat. 1129, 40
U.S.C. 319—319c).

II. Water and Power. (a) Grants and loans of
Federal funds.

1. Federal Reclamation Program (32 Stat.
388, 43 U.S.C. 391, and Acts amendatory or
supplementary thereto).

2. Reservation of Land for Park, Play-
ground, or Community Center (38 Stat. 727,
43 U.S.C. 569).

3. Distribution System Loan Program (69
Stat. 244, as amended, 43 U.S.C. 421a—421d).

4. Rehabilitation and Betterment Loan
Program (63 Stat. 724, as amended, 43 U.S.C.
504).

5. Small Reclamation Project Loan Pro-
gram (70 Stat. 1044, 43 U.S.C. 422a—422k).

6. Assistance to School Districts on Rec-
lamation Projects (62 Stat. 1108, 43 U.S.C.
385a).

7. Payment from Colorado River Dam
Fund, Boulder Canyon Project (54 Stat. 776
as amended, 43 U.S.C. 618(c)).

8. Payment on In Lieu of Taxes Lands Ac-
quired Pursuant to Columbia Basin Project
Act (57 Stat. 19, 16 U.S.C. 835c–1).

9. Payment in Lieu of Taxes on Land to
Trinity County, California (69 Stat. 729).

10. Saline Water Research Program (66
Stat. 328, as amended, 42 U.S.C. 1951).

11. Water User Repayment Obligations on
Reclamation Projects (43 Stat. 703, 43 U.S.C.
501, 62 Stat. 273, 66 Stat. 754).

12. Water Resources Research Act (78 Stat.
329).

(b) Sale, lease, grant or other disposition
of, or the permission to use, Federal prop-
erty or any interest in such property at less
than fair market value.

1. Townsite Disposal on Reclamation
Projects (34 Stat. 116, 43 U.S.C. 566).

2. Transfer of Federal Property in Coulee
Dam, Washington (71 Stat. 529, 16 U.S.C. 835c
note).

3. Transfer of Federal Property to Boulder
City, Nevada (72 Stat. 1726, 43 U.S.C. 617u
note).

4. Reservation of Land for Park, Play-
ground, or Community Center (38 Stat. 727,
43 U.S.C. 569).

5. Saline Water Research Program-Dona-
tion of Laboratory Equipment (72 Stat. 1793,
42 U.S.C. 1892).

6. Reclamation Program-Conveyance of
Land to School Districts (41 Stat. 326, 43
U.S.C. 570).
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7. Recreation and Public Purposes Program
(44 Stat. 741, as amended, 43 U.S.C. 869–869a).

8. Dedication of Land for Public Purposes,
Page. Arizona (72 Stat. 1686, 1688).

9. Removal of Sand, Gravel, and Other Min-
erals, and Building Materials from Reclama-
tion Project Lands (53 Stat. 1196, as amend-
ed, 43 U.S.C. 387).

III. Mineral Resources. Grants and loans of
Federal funds.

1. Control of Coal Mine Fires (68 Stat. 1009,
30 U.S.C. 551—558 et seq.)

2. Anthracite Mine Drainage and Flood
Control and Sealing of Abandoned Mines and
Filling Voids (69 Stat. 352, as amended, 30
U.S.C. 571—576).

3. Sealing and filling of voids in abandoned
coal mines, reclamation of surface mine
areas, and extinguishing mine fires (79 Stat.
13, as amended, 40 U.S.C., App., 205).

IV. Fish and Wildlife. (a) Grants of Federal
funds.

1. Pittman-Robertson Act (50 Stat. 917, as
amended, 16 U.S.C. 669).

2. Dingell-Johnson Act (64 Stat. 430, 16
U.S.C. 777).

3. Sharing of Refuge Revenues (49 Stat. 383,
as amended, 16 U.S.C. 715s).

4. Aid to Alaska (Section 6(e) of the Alaska
Statehood Act, 72 Stat. 340, and Act of Feb-
ruary 28, 1944, 58 Stat. 101, 16 U.S.C. 631e).

5. Anadromous Fish Act of 1965 (79 Stat.
1125, 16 U.S.C. 757a—757f).

6. Aid to Education (70 Stat. 1126, 16 U.S.C.
760d).

7. Jellyfish Act of 1966 (80 Stat. 1149, 16
U.S.C. 1201—1205).

(b) Sale, lease, grant, or other disposition
of, or the permission to use, Federal prop-
erty or any interest in such property at less
than fair market value.

1. Cooperative Research and Training Pro-
gram for Fish and Wildlife Resources (74
Stat. 733, 16 U.S.C. 753a)

2. Protection and Conservation of Bald and
Golden Eagles (54 Stat. 251, as amended 16
U.S.C. 668a).

3. Wildlife Land Transfers (sec. 8 of Colo-
rado River Storage Project Act of 1956, 70
Stat. 110, 43 U.S.C. 620g)

4. Fish and Wildlife Coordination Act (48
Stat. 401, as amended, 16 U.S.C. 661—664).

(c) Furnishing of services of a type for
which the recipient would otherwise pay.

1. Lampry Eradication Program (60 Stat.
930, as amended, 16 U.S.C. 921)

2. Cooperative Research and Training Pro-
gram for Fish and Wildlife Resources (74
Stat. 733, 16 U.S.C. 753a)

3. Fish and Wildlife Coordination Act (48
Stat. 401, as amended, 16 U.S.C. 661 et seq.).

V. Parks and Territories. (a) Grants and
loans of Federal funds.

1. Payments to School Districts—Yellow-
stone National Park (62 Stat. 338, 16 U.S.C.
40a).

2. Payments in Lieu of Taxes—Grand
Teton National Park (64 Stat. 851, 16 U.S.C.
406d–3).

3. Historic Preservation Act of 1966 (80
Stat. 915, 16 U.S.C. 47a).

4. Bureau of Outdoor Recreation (77 Stat.
49, 16 U.S.C. 460l).

5. Revised Organic Act of the Virgin Is-
lands (68 Stat. 497, as amended, 48 U.S.C.
1541—1644).

6. Guam Rehabilitation Act (77 Stat. 302).
7. Organic Act of Guam (64 Stat. 384 as

amended, 48 U.S.C. 1421—1425 except sec. 9(a),
48 U.S.C. 1422c(a)).

8. Guam Agricultural Act (P.L. 88–584, 78
Stat. 926).

9. Outdoor Recreation Programs (78 Stat.
897, as amended, 16 U.S.C. 460l—460l–11).

(b) Sale, lease, grant or other disposition
of, or the permission to, use Federal prop-
erty or any interest in such property at less
than fair market value.

1. Puerto Rico Federal Relations Act (39
Stat. 954, 48 U.S.C. 748).

2. Virgin Islands Corporation Act (63 Stat.
350, as amended, 48 U.S.C. 1407 et seq.).

3. Territorial Submerged Lands Act (77
Stat. 338, 48 U.S.C. 1701—1704).

4. Organic Act of Guam (64 Stat. 392, 48
U.S.C. 1421f(c)).

(c) Furnishing of services by the Federal
Government of a type for which the recipient
would otherwise pay.

1. Bureau of Outdoor Recreation (77 Stat.
49, 16 U.S.C. 460l).

VI. Indian Affairs. (a) Grants and loans of
Federal funds.

1. Menominee County, Wis. Educational
Grants (76 Stat. 53).

(b) Sale, lease, grant, or other disposition
of or the permission to use, Federal property
or any interest in such property at less than
fair market value.

1. Conveyance of School Property (67 Stat.
41, as amended, 25 U.S.C. 293a).

2. Adult Vocational Training Act (70 Stat.
986, 25 U.S.C. 309).

VII. General. 1. Department Projects under
the Public Works Acceleration Act (76 Stat.
541, 42 U.S.C. 2641—2643).

2. Grants for Support of Scientific Re-
search (72 Stat. 1793, 42 U.S.C. 1891—1893).

3. Special Use Permits (R.S. sec. 441, as
amended, 43 U.S.C. 1457).

4. Land and Water Conservation Fund Act
of 1964 (Pub. L. 88–578, 78 Stat. 897).

[29 FR 16293, Dec. 4, 1964, as amended at 38
FR 17978, July 5, 1973]

APPENDIX B TO SUBPART A

The following statutes authorize programs
limited to individuals of a particular race,
color, or national origin

I. Indians and Alaska Natives. 1. Snyder Act
(42 Stat. 208, 25 U.S.C. 13).
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2. Adult Vocational Training Act (70 Stat.
986, 25 U.S.C. 309).

3. Vocational and Trade School Act (48
Stat. 986, 25 U.S.C. 471)

4. Johnson-O’Malley Act (48 Stat. 596, as
amended, 25 U.S.C. 452–53)

5. Revolving Fund for Loan to Indians (48
Stat. 986, 25 U.S.C. 470).

6. Revolving Fund for Loans to Tribes (77
Stat. 301).

7. Conveyance of Buildings, Improvements,
or Facilities to Tribes (70 Stat. 1057, 25
U.S.C. 443a).

8. Alaska Reindeer Act (50 Stat. 900, 48
U.S.C. 250—250p)

9. Disposals to Alaskan Natives (44 Stat.
629, 48 U.S.C. 355a and 355c).

II. Natives of Certain Territories. 1. Accept-
ance of Samoan Cession Agreement (45 Stat.
1253, as amended, 48 U.S.C. 1661).

2. Samoan Omnibus Act (76 Stat. 586, 48
U.S.C. 1666)

3. Guam Organic Act (64 Stat. 387, 48 U.S.C.
1422c).

[29 FR 16293, Dec. 4, 1964]

Subpart B—Nondiscrimination on
the Basis of Handicap

AUTHORITY: 29 U.S.C. 794.

SOURCE: 47 FR 29546, July 7, 1982, unless
otherwise noted.

§ 17.200 Purpose.
The purpose of this subpart is to im-

plement section 504 of the Rehabilita-
tion Act of 1973 and its subsequent
amendments, which are designed to
eliminate discrimination on the basis
of handicap in any program or activity
receiving Federal financial assistance.

§ 17.201 Application.
This subpart applies to each recipient

of Federal financial assistance from
the Department of the Interior and to
each program or activity that receives
or benefits from such assistance.

§ 17.202 Definitions.
As used in this subpart, the term:
(a) The Act means the Rehabilitation

Act of 1973, Public Law 93–112, as
amended by the Rehabilitation Act
Amendments of 1974, Public Law 93–516,
and the Rehabilitation, Comprehensive
Service, and Developmental Disabil-
ities Act of 1978, Public Law 95–602, 29
U.S.C. 700 et seq.

(b) Section 504 means section 504 of
the Act.

(c) Education of the Handicapped Act
means that statute as amended by the
Education for All Handicapped Chil-
dren Act of 1975, Public Law 94–142, 20
U.S.C. 1401 et seq.

(d) Department means the Department
of the Interior.

(e) Director means the Director of the
Office for Equal Opportunity of the De-
partment.

(f) Recipient means any State or its
political subdivision, any instrumen-
tality of a State or its political sub-
division, any public or private agency,
institution, organization, or other en-
tity, or any person to which Federal fi-
nancial assistance is extended directly
or through another recipient, including
any successor, assignee, or transferee
of a recipient, but excluding the ulti-
mate beneficiary of the assistance.

(g) Applicant for assistance means one
who submits an application, request, or
plan required to be approved by a De-
partment official or by a recipient as a
condition to becoming a recipient.

(h) Federal financial assistance means
any grant, cooperative agreement,
loan, contract (other than a procure-
ment contract or a contract of insur-
ance or guaranty), or any other ar-
rangement by which the Department
provides or otherwise makes available
assistance in the form of:

(1) Funds;
(2) Services of Federal personnel; or
(3) Real and personal property or any

interest in or use of such property, in-
cluding:

(i) Easements, transfers or leases of
such property for less than fair market
value or for reduced consideration; and

(ii) Proceeds from a subsequent
transfer or lease of such property if the
Federal share of its fair market value
is not returned to the Federal Govern-
ment.

(i) Facility means all or any portion
of buildings, structures, equipment,
roads, walks, parking lots, outdoor
recreation and program spaces, park
sites, developed sites, or other real or
personal property or interest in such
property.

(j) Handicapped person. (1) Handi-
capped person means any person who
(i) has a physical, mental or sensory
impairment which substantially limits
one or more major life activities, (ii)
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has a record of such an impairment, or
(iii) is regarded as having such an im-
pairment.

(2) As used in paragraph (j)(1)(i) of
this section, the phrase:

(i) Physical, mental or sensory impair-
ment means (A) any physiological dis-
order or condition, cosmetic disfigure-
ment, or anatomical loss affecting one
or more of the following body systems:
Neurological; musculoskeletal; special
sense organs; respiratory, including
speech organs; cardiovascular; repro-
ductive; digestive; genito-urinary;
hemic and lymphatic; skin; and endo-
crine; or (B) any mental or psycho-
logical disorder, such as mental retar-
dation, organic brain syndrome, emo-
tional or mental illness, and specific
learning disabilities. The term ‘‘phys-
ical, mental or sensory impairment’’
includes, but is not limited to, such
diseases and conditions as orthopedic,
visual, speech, and hearing impair-
ments, cerebral palsy, epilepsy, mus-
cular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, drug ad-
diction, and alcoholism.

(ii) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(iii) Has a record of such an impairment
means has a history of, or has been
misclassified as having a mental, phys-
ical or sensory impairment that sub-
stantially limits one or more major life
activities.

(iv) Is regarded as having an impair-
ment means

(A) Has a physical, mental or sensory
impairment that does not substantially
limit major life activities but that is
treated by a recipient as constituting
such a limitation;

(B) Has a physical, mental or sensory
impairment that substantially limits
major life activities only as a result of
the attitudes of others toward such im-
pairment; or

(C) Has none of the impairments de-
fined in paragraph (j)(2)(i) of this sec-
tion but is treated by a recipient as
having such an impairment.

(k) Qualified handicapped person
means:

(1) With respect to employment, a
handicapped person who, with reason-
able accommodation, can perform the
essential functions of the job in ques-
tion. Insofar as this part relates to
employent of handicapped persons, the
term ‘‘handicapped person’’ does not
include any individual who is an alco-
holic or drug abuser whose current use
of alcohol or drugs prevents such indi-
vidual from performing the duties of
the job in question or whose employ-
ment, by reason of such current alco-
hol or drug abuse, would constitute a
direct threat to property or the safety
of others.

(2) With respect to public preschool,
elementary, secondary, or adult edu-
cation services, a handicapped person
(i) of an age during which nonhandi-
capped persons are provided such serv-
ices, (ii) of any age during which it is
mandatory under State law to provide
such services to handicapped persons,
or (iii) to whom a State is required to
provide a free appropriate public edu-
cation under section 612 of the Edu-
cation of the Handicapped Act.

(3) With respect to postsecondary and
vocational education services, a handi-
capped person who meets the academic
and technical standards requisite to
admission or participation in the re-
cipient’s education program or activ-
ity.

(4) With respect to services, a handi-
capped person who meets the essential
eligibility requirements for the receipt
of such services.

(l) Handicap means any condition or
characteristic that renders a person a
handicapped person as defined in para-
graph (j)(2)(i) of this section.

(m) Integrated setting means that
whenever possible, programs should be
available to the handicapped in the
same setting and under similar cir-
cumstances as are available to the non-
handicapped.

(n) Ultimate beneficiary means one
among a class of persons who are enti-
tled to benefit from, or otherwise par-
ticipate in, programs receiving Federal
financial assistance and to whom the
protections of this subpart extend. The
ultimate beneficiary class may be the
general public or some narrower group
of persons.
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(o) Advisory Council means the Advi-
sory Council on Historic Preservation.

(p) ATBCB means the Architectual
and Transportation Barriers Compli-
ance Board, an agency empowered by
the Architectural Barriers Act of 1968
(Pub. L. 90–480) to establish accessibil-
ity standards under section 502.

§ 17.203 Discrimination prohibited.
(a) General. No qualified handicapped

person shall, on the basis of handicap,
be excluded from participation in, be
denied the benefits of, or otherwise be
subjected to discrimination under any
program or activity which receives or
benefits from Federal financial assist-
ance.

(b) Discriminatory actions prohibited.
(1) A recipient, in providing any aid,
benefit, or service, may not, directly or
through contractual, licensing, or
other arrangements, on the basis of
handicap:

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective as that provided
to others;

(iv) Provide different or separate
aids, benefits or services to handi-
capped persons or to any class of handi-
capped persons unless such action is
necessary to provide qualified handi-
capped persons with aid, benefits, or
services that are as effective as those
provided to others;

(v) Aid or perpetuate discrimination
against a qualified handicapped person
by providing significant assistance to
an agency, organization, or person that
discriminates on the basis of handicap
in providing any aid, benefit, or serv-
ices to beneficiaries of the recipient’s
program;

(vi) Deny a qualified handicapped
person the opportunity to participate
as a member of planning or advisory
boards; or

(vii) Otherwise limit a qualified
handicapped person in the enjoyment

of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing an aid, benefit, or service.

(2) Aids, benefits, and services, to be
equally effective, are not required to
produce the identical result of level of
achievement for handicapped and non-
handicapped persons, but must afford
handicapped persons equal opportunity
to obtain the same result, to gain the
same benefit, or to reach the same
level of achievement, in the most inte-
grated setting appropriate to the per-
son’s needs.

(3) Despite the existence of separate
or different programs or activities, a
recipient may not deny a qualified
handicapped person the opportunity to
participate in all programs or activi-
ties covered by this subpart that are
not separate or different.

(4) A recipient may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration (i) that have the effect
of subjecting qualified handicapped
persons to discrimination on the basis
of handicap, (ii) that have the purpose
or effect of defeating or substantially
impairing accomplishment of the ob-
jectives of the recipient’s program with
respect to handicapped persons, or (iii)
that perpetuate the discrimination of
another recipient if both recipients are
subject to common administrative con-
trol or are agencies of the same State.

(5) In determining the site or loca-
tion of a facility, an applicant for as-
sistance or a recipient may not make
selections (i) that have the effect of ex-
cluding handicapped persons from, de-
nying them the benefits of, or other-
wise subjecting them to discrimination
under any program or activity that re-
ceives or benefits from Federal finan-
cial assistance or (ii) that have the
purpose of effect of defeating or sub-
stantially impairing the accomplish-
ment of the objectives of the program
or activity with respect to handicapped
persons.

(6) As used in this section, the aid,
benefit, or services provided under a
program or activity receiving or bene-
fiting from Federal financial assistance
includes any aid, benefit, or service
provided in or through a facility that
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has been constructed, expanded, al-
tered, leased or rented, or otherwise ac-
quired, in whole or in part, with Fed-
eral financial assistance for the period
during which the facility is used for a
purpose for which the Federal financial
assistance is extended or for another
purpose involving the provision of
similar services or benefits.

(7) Nothing in this section is to be
construed as affecting the acquisition
of historic sites or wilderness areas.

(c) Programs limited by Federal law.
The exclusion of nonhandicapped per-
sons from the benefits of a program
limited by Federal statute or Execu-
tive Order to handicapped persons or
the exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Execu-
tive Order to a different class of handi-
capped persons is not prohibited by
this subpart.

(d) Recipients shall take appropriate
steps to insure that communications
with their applicants, employees, and
beneficiaries are available to persons
with impaired vision and hearing.

§ 17.204 Assurances required.
(a) Assurances. An applicant for Fed-

eral financial assistance for a program
or activity to which this subpart ap-
plies shall provide assurances, in ac-
cordance with OMB Circular A–102,
that the program will be operated in
compliance with this subpart. An appli-
cant may incorporate these assurances
by reference in subsequent applications
to the Department.

(b) Duration of obligation. (1) In the
case of Federal financial assistance ex-
tended in the form of real property or
to provide real property or structures
on the property, the assurance will ob-
ligate the recipient or, in the case of a
subsequent transfer, the transferee, for
the period during which the real prop-
erty or structures are used for the pur-
pose for which Federal financial assist-
ance is extended or for another purpose
involving the provision of similar serv-
ices or benefits.

(2) In the case of Federal financial as-
sistance extended to provide personal
property, the assurance will obligate
the recipient for the period during
which it retains ownership or posses-
sion of the property.

(3) In all other cases the assurance
will obligate the recipient for the pe-
riod during which Federal financial as-
sistance is extended.

(c) Covenants. (1) Where Federal fi-
nancial assistance is provided in the
form of real property or interest in the
property from the Department, the in-
strument effecting or recording this
transfer shall contain a covenant run-
ning with the land to assure non-
discrimination for the period during
which the real property is used for a
purpose for which the Federal financial
assistance is extended or for another
purpose involving the provision of
similar services or benefits.

(2) Where no transfer of property is
involved but property is purchased or
improved with Federal financial assist-
ance, the recipient shall agree to in-
clude the covenant described in para-
graph (c)(1) of this section in the in-
strument effecting or recording any
subsequent transfer of the property.

(3) Where Federal financial assist-
ance is provided in the form of real
property or interest in the property
from the Department, the covenant
shall unless prohibited by the convey-
ance authority, also include a condi-
tion coupled with a right to be reserved
by the Department to revert title to
the property in the event of a breach of
the covenant. If a transferee of real
property proposes to mortgage or oth-
erwise encumber the real property as
security for financing construction of
new, or improvement of existing, facili-
ties on the property for the purposes
for which the property was transferred,
the Director may, upon request of the
transferee and if necessary to accom-
plish such financing and upon such
conditions as he or she deems appro-
priate, agree to forbear the exercise of
such right to revert title for so long as
the lien of such mortgage or other en-
cumbrance remains effective.

(4) Every application by a State or
any agency or political subdivision of a
State to carry out a program involving
continuing Federal financial assistance
shall as a condition to its approval and
the extension of any Federal financial
assistance pursuant to the application
(i) contain or be accompanied by a
statement that the program is (or, in
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the case of a new program, will be) con-
ducted in compliance with all require-
ments imposed by or pursuant to this
subpart, or a statement of the extent
to which it is not, at the time the
statement is made, so conducted, and
(ii) provide or be accompanied by pro-
vision for such methods of administra-
tion for the program as are found by
the Secretary or his designee to give
reasonable assurance that the appli-
cant and all recipients of Federal fi-
nancial assistance under such program
will comply with all requirements im-
posed by or pursuant to this regula-
tion, including methods of administra-
tion which give reasonable assurance
that any noncompliance indicated in
the statement under paragraph (c)(4)(i)
of this section will be corrected.

§ 17.205 Remedial action, voluntary ac-
tion, and self-evaluation.

(a) Remedial action. (1) If the Director
finds that a recipient has discriminated
against persons on the basis of handi-
cap in violation of section 504 or this
subpart, the recipient shall take such
remedial action as the Director deems
necessary to overcome the effects of
the discrimination.

(2) Where a recipient is found to have
discriminated against persons on the
basis of handicap in violation of sec-
tion 504 or this subpart and where an-
other recipient exercises control over
the recipient that has discriminated,
the Director, where appropriate, may
require either or both recipients to
take remedial action.

(3) The Director may, where nec-
essary to overcome the effects of dis-
crimination in violation of section 504
or this subpart, require a recipient to
take remedial action (i) with respect to
handicapped persons who are no longer
participants in the recipient’s program
but who were participants in the pro-
gram when such discrimination oc-
curred or (ii) with respect to handi-
capped persons who would have been
participants in the program had the
discrimination not occurred.

(b) Voluntary action. A recipient may
take steps, in addition to any action
that is required by this subpart, to
overcome the effects of conditions that
resulted in limited participation in the

recipient’s program or activity by
qualified handicapped persons.

(c) Self-evaluation. (1) A recipient
shall, within one year of the effective
date of this subpart:

(i) Evaluate, with the assistance of
interested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, its cur-
rent policies and practices and the ef-
fects thereof that do not or may not
meet the requirements of this subpart;

(ii) Modify, after consultation with
interested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, any
policies and practices that do not meet
the requirements of this subpart; and

(iii) Take, after consultation with in-
terested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, appro-
priate remedial steps to eliminate the
effects of any discrimination that re-
sulted from adherence to these policies
and practices.

(2) A recipient that employs fifteen
or more persons shall, for at least three
years following completion of the eval-
uation required under paragraph (c)(1)
of this section, maintain on file, make
available for public inspection, and
provide to the Director upon request:
(i) A list of the interested persons con-
sulted, (ii) a description of areas exam-
ined and any problems identified, and
(iii) a description of any modifications
made and of any remedial steps taken.

(3) A recipient, whose application is
approved after the effective date of this
regulation, shall within one year of re-
ceipt of the Federal financial assist-
ance, be required to comply with the
provisions of this section.

§ 17.206 Designation of responsible em-
ployee and adoption of grievance
procedures.

(a) Designation of responsible employee.
A recipient that employs fifteen or
more people shall designate at least
one person to coordinate efforts to
comply with this subpart.

(b) Adoption of grievance procedures. A
recipient that employs fifteen or more
people shall adopt grievance proce-
dures that incorporate appropriate due
process standards and that provide for
the prompt and equitable resolution of
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complaints alleging any action prohib-
ited by this subpart. Such procedures
need not be established with respect to
complaints from applicants for employ-
ment or from applicants for admission
to postsecondary educational institu-
tions.

§ 17.207 Notification.
(a) A recipient that employs fifteen

or more people shall take appropriate
initial and continuing steps to notify
participants, beneficiaries, applicants,
and employees, including those with
impaired vision or hearing, the men-
tally retarded, the learning disabled,
and any other disability that impairs
the communication process, and unions
or professional organizations holding
collective bargaining or professional
agreements with the recipient, that it
does not discriminate on the basis of
handicap in violation of section 504 and
this subpart. The notification shall
state, where appropriate, that the re-
cipient does not discriminate in admis-
sion or access to, or treatment or em-
ployment in, its programs and activi-
ties. The notification shall also include
an identification of the responsible em-
ployee designated pursuant to
§ 17.206(a). A recipient shall make the
initial notification required by this
paragraph within 90 days of the effec-
tive date of this subpart. Methods of
initial and continuing notification may
include the posting of notices in recipi-
ents’ publications, and distribution of
memoranda or other written commu-
nications.

(b) If a recipient publishes or uses re-
cruitment materials or publications
containing general information that it
makes available to participants, bene-
ficiaries, applicants, or employees, it
shall include in those materials or pub-
lications a statement of the policy de-
scribed in paragraph (a) of this section.
A recipient may meet the requirement
of this paragraph either by including
appropriate inserts in existing mate-
rials and publications or by revising
and reprinting the materials and publi-
cations.

§ 17.208 Administrative requirements
for small recipients.

The Director may require any recipi-
ent with fewer than fifteen employees,

or any class of such recipients, to com-
ply with §§ 17.206 and 17.207, in whole or
in part, when the Director finds a vio-
lation of this subpart or finds that such
compliance will not significantly im-
pair the ability of the recipient or class
of recipients to provide benefits or
services.

§ 17.209 Effect of State or local law or
other requirements and effect of
employment opportunities.

(a) The obligation to comply with
this subpart is not obviated or allevi-
ated by the existence of any State or
local law or other requirement that, on
the basis of handicap, imposes prohibi-
tions or limits upon the eligibility of
qualified handicapped persons to re-
ceive services or to practice any occu-
pation or profession.

(b) The obligation to comply with
this subpart is not obviated or allevi-
ated because employment opportuni-
ties in any occupation or profession are
or may be more limited for handi-
capped persons than for nonhandi-
capped persons.

§ 17.210 Employment practices.

(a) General. (1) No qualified handi-
capped person shall, on the basis of
handicap, be subjected to discrimina-
tion in employment under any program
or activity to which this subpart ap-
plies.

(2) A recipient that receives assist-
ance under the Education of the Handi-
capped Act shall take positive steps to
employ and advance in employment
qualified handicapped persons in pro-
grams assisted under the Act.

(3) A recipient shall make all deci-
sions concerning employment under
any program or activity to which this
subpart applies in a manner which in-
sures that discrimination on the basis
of handicap does not occur, and may
not limit, segregate, or classify appli-
cants or employees in any way that ad-
versely affects their opportunities or
status because of handicap.

(4) A recipient may not participate in
a contractual or other relationship
that has the effect of subjecting quali-
fied handicapped applicants or employ-
ees to discrimination prohibited by
this subpart. The relationships referred
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to in this subparagraph include rela-
tionships with employment and refer-
ral agencies, with labor unions, with
organizations providing or administer-
ing fringe benefits to employees of the
recipient, and with organizations pro-
viding training and apprenticeship pro-
grams.

(b) Specific activities. The provisions
of this subpart apply to:

(1) Recruitment, advertising, and the
processing of applications for employ-
ment;

(2) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
layoff, termination, right of return
from layoff, and rehiring;

(3) Rates of pay or any other form of
compensation and changes in com-
pensation;

(4) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progressions,
and seniority lists;

(5) Leaves of absence, sick leave, or
any other leave;

(6) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the recipient;

(7) Selection and financial support
for training, including apprenticeship,
professional meetings, conferences, and
other related activities, and selection
for leaves of absence to pursue train-
ing;

(8) Employer-sponsored activities, in-
cluding social or recreation programs;
and

(9) Any other term, condition, or
privilege of employment, such as
granting awards, recognition and/or
monetary recompense for money-sav-
ing suggestions or superior perform-
ance.

(c) A recipient’s obligation to comply
with this subpart is not affected by any
inconsistent term of any collective
bargaining agreeement to which it is a
party.

§ 17.211 Reasonable accommodation.
(a) A recipient shall make reasonable

accommodation to the known physical
or mental limitations of an otherwise
qualified handicapped applicant or em-
ployee unless the recipient can dem-
onstrate that the accommodation
would impose an undue hardship on the
operation of its program.

(b) Reasonable accommodation may
include but is not limited to: (1) Mak-
ing facilities used by employees readily
accessible to and usable by handi-
capped persons, and (2) job restructur-
ing, part-time or modified work sched-
ules, acquisition or modification of
equipment or devices, the provision of
readers or interpreters, and other simi-
lar actions. This list is neither all in-
clusive nor meant to suggest that em-
ployers must follow all the actions list-
ed.

(c) In determining pursuant to para-
graph (a) of this section whether an ac-
commodation would impose an undue
hardship on the operation of a recipi-
ent’s program, factors to be considered
include:

(1) The overall size of the recipient’s
program with respect to number of em-
ployees, number and type of facilities,
and size of budget;

(2) The type of the recipient’s oper-
ations, including the composition and
structure of the recipient’s workforce;
and

(3) The nature and cost of the accom-
modation needed.

(d) A recipient may not deny any em-
ployment opportunity to a handicapped
employee or applicant if the basis for
denial is the need to make reasonable
accommodation to the physical or
mental limitations of the employee or
applicant.

§ 17.212 Employment criteria.

(a) A recipient may not make use of
any employment test or other selection
criterion that screens out or tends to
screen out handicapped persons or any
class of handicapped persons unless it
can be demonstrated to the Director
that (1) the test score or other selec-
tion criterion, as used by the recipient,
is shown to be job-related for the posi-
tion in question, and (2) alternative
job-related tests or criteria that do not
screen out or tend to screen out as
many handicapped persons are not
shown by the Director to be available.

(b) A recipient shall select and ad-
minister tests concerning employment
so as best to ensure that, when admin-
istered to an applicant or employee
who has a handicap that impairs sen-
sory, manual, or speaking skills the

VerDate 18<FEB>98 09:35 Feb 20, 1998 Jkt 174163 PO 00000 Frm 00375 Fmt 8010 Sfmt 8010 Y:\SGML\174163.TXT 174163-3



380

43 CFR Subtitle A (10–1–97 Edition)§ 17.213

test results accurately reflect the ap-
plicant’s or employee’s job skills, apti-
tude, or whatever other factor the test
purports to measure, rather than re-
flecting the applicant’s or employee’s
impaired sensory, manual, or speaking
skills (except where those skills are
the factors that the test purports to
measure).

(c) All job qualifications must be
shown to be directly related to the job
in question.

§ 17.213 Pre-employment inquiries.
(a) Except as provided in paragraphs

(b) and (c) of this section, a recipient
may not conduct a pre-employment
medical examination or make a pre-
employment inquiry as to whether the
applicant is a handicapped person or as
to the nature or severity of a handicap.
A recipient may, however, make a pre-
employment inquiry into an appli-
cant’s ability to perform job-related
functions.

(b) When a recipient is taking reme-
dial action to correct the effects of
past discrimination pursuant to
§ 17.205(a), when a recipient is taking
voluntary action to overcome the ef-
fects of conditions that resulted in lim-
ited participation in its federally as-
sisted program or activity pursuant to
§ 17.205(b), or when a recipient is taking
affirmative action pursuant to section
503 of the Act, the recipient may invite
applicants for employment to indicate
whether and to what extent they are
handicapped, provided that:

(1) The recipient states clearly on
any written questionnaire used for this
purpose, or makes clear orally if no
written questionnaire is used, that the
information requested is intended for
use solely in connection with its reme-
dial action obligations or its voluntary
or affirmative action efforts.

(2) The recipient states clearly that
the information is being requested on a
voluntary basis, that it will be kept
confidential as provided in paragraph
(d) of this section, that refusal to pro-
vide it will not subject the applicant or
employee to any adverse treatment,
and that it will be used only in accord-
ance with this subpart.

(3) The recipient must communicate
with the applicant in a manner that
will ensure that the applicant under-

stands clearly the reasons for the re-
cipient’s questions.

(c) Nothing in this section shall pro-
hibit a recipient from conditioning an
offer of employment on the results of a
medical examination conducted prior
to the employee’s entrance on duty,
provided that: (1) All entering employ-
ees are subjected to such an examina-
tion regardless of handicap, and (2) the
results of such an examination are used
only in accordance with the require-
ments of this subpart.

(d) Information obtained in accord-
ance with this section as to the medi-
cal condition or history of the appli-
cant shall be collected and maintained
on separate forms that shall be ac-
corded confidentiality as medical
records, except that:

(1) Supervisors and managers may be
informed regarding restrictions on the
work or duties of handicapped persons
and regarding necessary accommoda-
tions;

(2) First aid and safety personnel
may be informed, where appropriate, if
the condition might require emergency
treatment;

(3) Government officials investigat-
ing compliance with the Act shall be
provided relevant information upon re-
quest.

§§ 17.214–17.215 [Reserved]

§ 17.216 Program accessibility.
No handicapped person shall, because

a recipient’s facilities are inaccessible
to or unusable by handicapped persons,
be denied the benefits of, be excluded
from participation in, or otherwise be
subjected to discrimination under any
program or activity to which this sub-
part applies.

§ 17.217 Existing facilities.
(a) Program accessibility. A recipient

shall operate each program or activity
so that the program or activity, when
viewed in its entirety, is readily acces-
sible to and usable by handicapped per-
sons. This paragraph does not require a
recipient to make each of its existing
facilities or every part of a facility ac-
cessible to and usable by handicapped
persons.

(b) Methods. A recipient may comply
with the requirements of paragraph (a)
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of this section through such means as
redesigning of equipment, reassign-
ment of classes or other services to ac-
cessible buildings, assignment of aides
to beneficiaries, delivery of services at
alternate accessible sites, alterations
of existing facilities and construction
of new facilities in conformance with
the requirements of § 17.218, or any
other methods that result in making
its program or activity accessible to
handicapped persons. A recipient is not
required to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with paragraph (a) of this section. In
choosing among available methods for
meeting the requirement of paragraph
(a) of this section, a recipient shall
give priority to those methods that
offer programs and activities to handi-
capped persons in the most integrated
setting appropriate.

(c) Small recipients. If a recipient with
fewer than fifteeen employees that pro-
vides services finds, after consultation
with a handicapped person seeking its
services, that there is no method of
complying with paragraph (a) of this
section other than making a signifi-
cant alteration in its existing facili-
ties, the recipient may, as an alter-
native, refer the handicapped person to
to other providers of those services
whose facilities are accessible.

(d) Time period. A recipient shall com-
ply with the requirement of paragraph
(a) of this section within sixty days of
the effective date of this subpart ex-
cept that where structural changes in
facilities are necessary, such changes
shall be made as expeditiously as pos-
sible, but in no event later than three
years after the effective date of this
subpart. New recipients receiving Fed-
eral financial assistance shall comply
with the requirement of paragraph (a)
of this section, except that where
structural changes in facilities are nec-
essary, such changes shall be made as
expeditiously as possible, but in no
event later than three years after the
date of approval of the application.

(e) Transition plan. In the event that
structural changes to facilities are nec-
essary to meet the requirement of
paragraph (a) of this section a recipient
shall develop, within one year of the ef-
fective date of this subpart, a transi-

tion plan setting forth the steps nec-
essary to complete such changes. New
recipients, receiving financial assist-
ance after the effective date of this
regulation, shall develop a transition
plan within one year of receipt of the
financial assistance. The plan shall be
developed with the assistance of inter-
ested persons, including handicapped
persons or organizations representing
handicapped persons. A copy of the
transition plan shall be made available
for public inspection. The plan shall, at
a minimum:

(1) Identify physical obstacles in the
recipient’s facilities that limit the ac-
cessibility of its program or activity to
handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible and usable;

(3) Specify the schedule for taking
the steps necessary to achieve full pro-
gram accessibility and, if the time pe-
riod of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the person responsible for
implementation of the plan.

(f) Notice. The recipient shall adopt
and implement procedures to insure
that interested persons, including per-
sons with impaired vision or hearing,
can obtain information as to the exist-
ence and location of services, activi-
ties, and facilities that are accessible
to and usable by handicapped persons.

§ 17.218 New construction.
(a) Design and construction. Each fa-

cility or part of a facility constructed
by, on behalf of, or for the use of a re-
cipient shall be designed and con-
structed in such manner that the facil-
ity or part of the facility is readily
assessible to and usable by handicapped
persons, if the construction was com-
menced after the effective date of this
subpart.

(b) Alteration. Each facility or part of
a facility which is altered by, on behalf
of, or for the use of a recipient after
the effective date of this subpart, in a
manner that affects or could affect the
usability of the facility or part of the
facility shall, to the maximum extent
feasible, be altered in such manner
that the altered portion of the facility
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is readily accessible to and usable by
handicapped persons.

(c) Conformance with Uniform Federal
Accessibility Standards. (1) Effective as
of August 15, 1990, design, construction,
or alteration of buildings in conform-
ance with sections 3–8 of the Uniform
Federal Accessibility Standards
(UFAS) (appendix A to 41 CFR subpart
101–19.6) shall be deemed to comply
with the requirements of this section
with respect to those buildings. Depar-
tures from particular technical and
scoping requirements of UFAS by the
use of other methods are permitted
where substantially equivalent or
greater access to and usability of the
building is provided.

(2) For purposes of this section, sec-
tion 4.1.6(1)(g) of UFAS shall be inter-
preted to exempt from the require-
ments of UFAS only mechanical rooms
and other spaces that, because of their
intended use, will not require acces-
sibility to the public or beneficiaries or
result in the employment or residence
therein of persons with physical handi-
caps.

(3) This section does not require re-
cipients to make building alterations
that have little likelihood of being ac-
complished without removing or alter-
ing a load-bearing structural member.

[47 FR 29546, July 7, 1982, as amended at 55
FR 28912, July 16, 1990]

§ 17.219 [Reserved]

§ 17.220 Preschool, elementary, and
secondary education.

This section applies to preschool, ele-
mentary, secondary, and adult edu-
cation programs and activities that re-
ceive or benefit from Federal financial
assistance, and to recipients that oper-
ate, or that receive or benefit from
Federal financial assistance for the op-
eration of such programs or activities.
For the purposes of this section, recipi-
ents shall comply with the Section 504
requirements promulgated by the De-
partment of Education at 34 CFR part
104, subpart D.

§§ 17.221–17.231 [Reserved]

§ 17.232 Postsecondary education.
This section applies to postsecondary

education and activities, including

postsecondary vocational education
programs and activities, that receive
or benefit from Federal financial as-
sistance and to recipients that operate,
or that receive or benefit from Federal
financial assistance for the operation
of such programs or activities. For the
purposes of this section, all recipients
shall comply with the section 504 re-
quirements promulgated by the De-
partment of Education at 34 CFR part
104, subpart E.

§§ 17.233–17.249 [Reserved]

§ 17.250 Health, welfare, and social
services.

This subpart applies to health, wel-
fare, and other social service programs
and activities that receive or benefit
from Federal financial assistance and
to recipients that operate, or that re-
ceive or benefit from Federal financial
assistance for the operation of such
programs or activities.

(a) General. In providing health, wel-
fare, or other social services or bene-
fits, a recipient may not, on the basis
of handicap:

(1) Deny a qualified handicapped per-
son these benefits or services;

(2) Afford a qualified handicapped
person an opportunity to receive bene-
fits or services that is not equal to that
offered nonhandicapped persons;

(3) Provide a qualified handicapped
person with benefits or services that
are not as effective, as defined in
§ 17.203(b), as the benefits or services
provided to others;

(4) Provide benefits or services in a
manner that limits or has the effect of
limiting the participation of qualified
handicapped persons; or

(5) Provide different or separate ben-
efits or services to handicapped persons
except where necessary to provide
qualified handicapped persons with
benefits and services that are as effec-
tive as those provided to others.

(b) Notice. A recipient that provides
notice concerning beneficiaries or serv-
ices, or written material concerning
waivers of rights or consent to treat-
ment, shall take such steps as are nec-
essary to insure that qualified handi-
capped persons, including those with
impaired sensory or speaking skills,
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are not denied effective notice because
of their handicap.

(c) Emergency treatment for the hearing
impaired. A recipient hospital that pro-
vides health services or benefits shall
establish a procedure for effective com-
munication with persons with impaired
hearing for the purpose of providing
emergency health care.

(d) Auxiliary aids. (1) A recipient that
employs fifteen or more persons shall
provide appropriate auxiliary aids to
persons with impaired sensory, man-
ual, or speaking skills, where necessary
to afford such persons an equal oppor-
tunity to benefit from the service in
question.

(2) The Director may require recipi-
ents with fewer than fifteen employees
to provide auxiliary aids where the pro-
vision of aids would not significantly
impair the ability of the recipient to
provide its benefits or services.

(3) For the purpose of this paragraph,
auxiliary aids may include brailled and
taped material, interpreters, visual
aids, and other aids for persons with
impaired hearing or vision.

§ 17.251 Drug and alcohol addicts.

A recipient that operates a general
hospital or outpatient facility may not
discriminate in admission or treatment
against a drug or alcohol abuser or ad-
dict who is suffering from a medical
condition, because of the person’s drug
or alcohol abuse or addiction.

§ 17.252 Education of institutionalized
persons.

A recipient that operates or super-
vises a program or activity for persons
who are institutionalized because of
handicap shall ensure that each quali-
fied handicapped person, as defined in
§ 17.202(d)(2), in its program or activity
is provided an appropriate education,
as defined in the regulation set forth
by the Department of Education at 34
CFR 104.33(b). Nothing in this section
shall be interpreted as altering in any
way the obligations of recipients under
§ 17.216.

§§ 17.253–17.259 [Reserved]

§ 17.260 Historic preservation pro-
grams.

(a) Definitions. For the purposes of
this section, the term ‘‘historic preser-
vation programs’’ means programs re-
ceiving Federal financial assistance
that has preservation of historic prop-
erties as a primary purpose.

Historic properties means those build-
ings or facilities that are listed or eli-
gible for listing in the National Reg-
ister of Historic Places, or such prop-
erties designated as historic under a
statute of the appropriate State or
local governmental body.

Substantial impairment means a per-
manent alteration that results in a sig-
nificant loss of the integrity of finished
materials, design quality or special
character.

(b) Obligations. (1) In the case of his-
toric preservation programs, program
accessibility means that, when viewed
in its entirety, a program is readily ac-
cessible to and usable by qualified
handicapped persons. This paragraph
does not necessarily require a recipient
to make each of its existing historic
properties or every part of an historic
property accessible to and usable by
qualified handicapped persons. Methods
of achieving program accessibility in-
clude:

(i) Making physical alterations which
enable qualified handicapped persons
to have access to otherwise inacces-
sible areas or features of historic prop-
erties;

(ii) Using audio-visual materials and
devices to depict otherwise inaccessible
areas or features of historic properties;

(iii) Assigning persons to guide quali-
fied handicapped persons into or
through otherwise inaccessible por-
tions of historic properties;

(iv) Adopting other innovative meth-
ods to achieve program accessibility.
Because the primary benefit of an his-
toric preservation program is the expe-
rience of the historic property itself, in
taking steps to achieve program acces-
sibility, recipients shall give priority
to those means which make the his-
toric property, or portions thereof,
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physically accessible to handicapped
individuals.

(2) Where program accessibility can-
not be achieved without causing a sub-
stantial impairment of significant his-
toric features, the Secretary may grant
a waiver of the program accessibility
requirement. In determining whether
program accessibility can be achieved
without causing a substantial impair-
ment, the Secretary shall consider the
following factors:

(i) Scale of property, reflecting its
ability to absorb alterations;

(ii) Use of the property, whether pri-
marily for public or private purpose;

(iii) Importance of the historic fea-
tures of the property to the conduct of
the program; and,

(iv) Cost of alterations in comparison
to the increase in accessibility.
The Secretary shall periodically review
any waiver granted under this section
and may withdraw it if technological
advances or other changes so warrant.

(c) Advisory Council comments. Where
the property is federally owned or
where Federal funds may be used for
alterations, the comments of the Advi-
sory Council on Historic Preservation
shall be obtained when required by sec-
tion 106 of the National Historic Pres-
ervation Act of 1966, as amended (16
U.S.C. 470), and 36 CFR part 800, prior
to effectuation of structural alter-
ations.

[47 FR 29546, July 7, 1982, as amended at 55
FR 28912, July 16, 1990]

§ 17.270 Recreation programs.
This section applies to recreation

programs that receive or benefit from
Federal financial assistance and to re-
cipients that operate, or that receive
or benefit from Federal financial as-
sistance for the operation of such pro-
grams or activities.

(a) Accessibility in existing recreation
facilities. In the case of existing recre-
ation facilities, accessibility of pro-
grams or activities shall mean acces-
sibility of programs or activities when
viewed in their entirety as provided at
§ 17.217. When it is not reasonable to
alter natural and physical features, the
following other methods of achieving
accessibility may include, but are not
limited to:

(1) Reassigning programs to acces-
sible locations.

(2) Delivering programs or activities
at alternate accessible sites operated
by or available for such use by the re-
cipient.

(3) Assignments of aides to bene-
ficiaries.

(4) Construction of new facilities in
conformance with the requirements of
§ 17.218.

(5) Other methods that result in mak-
ing the program or activity accessible
to handicapped persons.

(b) [Reserved]

§§ 17.271–17.279 [Reserved]

§ 17.280 Enforcement procedures.
The compliance and enforcement pro-

visions applicable to title VI of the
Civil Rights Act of 1964 apply to this
subpart. These procedures are found in
43 CFR part 17, subpart A, §§ 17.5–17.11
and 43 CFR part 4, subpart I.

Subpart C—Nondiscrimination on
the Basis of Age

AUTHORITY: Age Discrimination Act of 1975,
as amended, 42 U.S.C. 6101 et seq.; 45 CFR part
90.

SOURCE: 54 FR 3598, Jan. 25, 1989, unless
otherwise noted.

GENERAL

§ 17.300 What is the purpose of the Age
Discrimination Act of 1975?

The Age Discrimination Act of 1975,
as amended, is designed to prohibit dis-
crimination on the basis of age in pro-
grams and activities receiving Federal
financial assistance. The Act also per-
mits federally assisted programs and
activities, and recipients of Federal
funds, to continue to use certain age
distinctions and factors other than age
which meet the requirements of the
Act and these regulations.

§ 17.301 What is the purpose of DOI’s
age discrimination regulations?

The purpose of these regulations is to
set out DOI’s policies and procedures
under the Age Discrimination Act of
1975 and the general age discrimination
regulations at 45 CFR part 90. The Act
and the general regulations prohibit
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discrimination on the basis of age in
programs or activities receiving Fed-
eral financial assistance. The Act and
the general regulations permit feder-
ally assisted programs and activities,
and recipients of Federal funds, to con-
tinue to use age distinctions and fac-
tors other than age which meet the re-
quirements of the Act and its imple-
menting regulations.

§ 17.302 To what programs do these
regulations apply?

(a) The Act and these regulations
apply to each DOI recipient and to each
program or activity operated by the re-
cipient which receives or benefits from
Federal financial assistance provided
by DOI.

(b) The Act and these regulations do
not apply to:

(1) An age distinction contained in
that part of a Federal, State or local
statute or ordinance adopted by an
elected, general purpose legislative
body which:

(i) Provides any benefits or assist-
ance to persons based on age; or,

(ii) Establishes criteria for participa-
tion in age-related terms; or,

(iii) Describes intended beneficiaries
or target groups in age-related terms;
or

(2) Any employment practice of any
employer, employment agency, or
labor-management joint apprenticeship
training program, except for any pro-
gram or activity receiving Federal fi-
nancial assistance for public service
employment under the Job Partnership
Training Act (29 U.S.C. 1501 et seq.).

§ 17.303 Definitions.

As used in these regulations, the
term:

(a) Act means the Age Discrimination
Act of 1975, as amended (Title III of
Pub. L. 94–135).

(b) Action means any act, activity,
policy, rule, standard, or method of ad-
ministration; or the use of any policy,
rule, standard, or method of adminis-
tration.

(c) Age means how old a person is, or
the number of years from the date of a
person’s birth.

(d) Age distinction means any action
using age or an age-related term.

(e) Age-related term means a word or
words which necessarily imply a par-
ticular age or range of ages (for exam-
ple, ‘‘children,’’ ‘‘adult,’’ ‘‘older per-
sons,’’ but not ‘‘student’’).

(f) Discrimination means unlawful
treatment based on age.

(g) DOI means the United States De-
partment of the Interior.

(h) Federal financial assistance means
any grant, entitlement, loan, coopera-
tive agreement, contract (other than a
procurement contract or a contract of
insurance or guaranty), or any other
arrangement by which the agency pro-
vides or otherwise makes available as-
sistance in the form of:

(1) Funds;
(2) Services of Federal personnel;
(3) Real and personal property or any

interest in or use of property, includ-
ing:

(i) Transfers or leases of property for
less than fair market value or for re-
duced consideration; and

(ii) Proceeds from a subsequent
transfer or lease of property if the Fed-
eral share of its fair market value is
not returned to the Federal Govern-
ment.

(i) FMCS means the Federal Medi-
ation and Conciliation Service.

(j) Recipient means any State or its
political subdivision, any instrumen-
tality of a State or its political sub-
division, any public or private agency,
institution, organization, or other en-
tity, or any person to which Federal
assistance is extended, directly or
through another recipient. Recipient
includes any successor, assignee, trans-
feree, or subrecipient, but excludes the
ultimate beneficiary of the assistance.

(k) Secretary means the Secretary of
the Department of the Interior or his
or her designee.

(l) Subrecipient means any of the enti-
ties in the definition of ‘‘recipient’’ to
which a recipient extends or passes on
Federal financial assistance. A sub-
recipient is generally regarded as a re-
cipient of Federal financial assistance
and has all the duties of a recipient in
these regulations.

(m) United States means the fifty
states, the District of Columbia, Puer-
to Rico, the Virgin Islands, American
Samoa, Guam, Wake Island, the Com-
monwealth of the Northern Marianas,
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and the territories and possessions of
the United States.

STANDARDS FOR DETERMINING AGE
DISCRIMINATION

§ 17.310 Rules against age discrimina-
tion.

The rules stated in this section are
limited by the exceptions contained in
§ 17.311.

(a) General rule. No person in the
United States shall, on the basis of age,
be excluded from participation in, be
denied the benefits of, or be subjected
to discrimination under any program
or activity receiving Federal financial
assistance.

(b) Specific rules. A recipient may not,
in any program or activity receiving
Federal financial assistance, directly
or through contractual, licensing, or
other arrangements, use age distinc-
tions or take any other actions which
have the effect, on the basis of age, of:

(1) Excluding individuals from, deny-
ing them the benefits of, or subjecting
them to, discrimination under a pro-
gram or activity receiving Federal fi-
nancial assistance; or

(2) Denying or limiting individuals in
their opportunity to participate in any
program or activity receiving Federal
financial assistance.

(c) The specific forms of age discrimi-
nation listed in paragraph (b) of this
section do not necessarily constitute a
complete list.

§ 17.311 Exceptions to the rules
against age discrimination.

(a) Definitions. For purposes of this
section, the terms ‘‘normal operation’’
and ‘‘statutory objective’’ shall have
the following meaning:

(1) Normal operation means the oper-
ation of a program or activity without
significant changes that would impair
its ability to meet its objectives.

(2) Statutory objective means any pur-
pose of a program or activity expressly
stated in any Federal, State, or local
statute or ordinance adopted by an
elected, general purpose legislative
body.

(b) Exceptions to the rules against
age discrimination: Normal operation
or statutory objective of any program
or activity.

A recipient is permitted to take an ac-
tion otherwise prohibited by § 17.310 if
the action reasonably takes into ac-
count age as a factor necessary to the
normal operation or the achievement
of any statutory objective of a program
or activity. An action reasonably takes
into account age as a factor necessary
to the normal operation or the achieve-
ment of any statutory objective of a
program or activity, if:

(1) Age is used as a measure or ap-
proximation of one or more other char-
acteristics; and

(2) The other characteristic(s) must
be measured or approximated in order
for the normal operation of the pro-
gram or activity to continue, or to
achieve any statutory objective of the
program or activity; and

(3) The other characteristic(s) can be
reasonably measured or approximated
by the use of age; and

(4) The other characteristic(s) are
impractical to measure directly on an
individual basis.

(c) Exceptions to the rules against
age discrimination: Reasonable factors
other than age. A recipient is per-
mitted to take an action otherwise pro-
hibited by § 17.310 which is based on a
factor other than age, even though
that action may have a disproportion-
ate effect on persons of different ages.
An action may be based on a factor
other than age only if the factor bears
a direct and substantial relationship to
the normal operation of the program or
activity or to the achievement of a
statutory objective.

§ 17.312 Burden of proof.

The burden of proving that an age
distinction or other action falls within
the exceptions outlined in §§ 17.311(b)
and 17.311(c), is on the recipient of Fed-
eral financial assistance.

§ 17.313 Special benefits for children
and the elderly.

If a recipient operating a program
provides special benefits to the elderly
or to children, such use of age distinc-
tions shall be presumed to be necessary
to the normal operation of the pro-
gram, notwithstanding the provisions
of § 17.311.
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§ 17.314 Age distinctions contained in
DOI regulations.

Any age distinctions contained in a
rule or regulation issued by DOI shall
be presumed to be necessary to the
achievement of a statutory objective of
the program to which the rule or regu-
lation applies, notwithstanding the
provisions of § 17.311.

§ 17.315 Affirmative action by recipi-
ents.

Even in the absence of a finding of
discrimination, a recipient may take
affirmative action to overcome the ef-
fects of conditions that resulted in lim-
ited participation in the recipient’s
program or activity on the basis of age.

DUTIES OF DOI RECIPIENTS

§ 17.320 General responsibilities.
Each DOI recipient has primary re-

sponsibility to ensure that its pro-
grams and activities are in compliance
with the Act and these regulations, and
shall take steps to eliminate violations
of the Act. A recipient also has respon-
sibility to maintain records, provide
information, and to afford DOI access
to its records to the extent DOI finds
necessary to determine whether the re-
cipient is in compliance with the Act
and these regulations.

§ 17.321 Notice to subrecipients and
beneficiaries.

(a) Where a recipient extends Federal
financial assistance from DOI to sub-
recipients, the recipient shall provide
the subrecipients written notice of
their obligations under the Act and
these regulations.

(b) Each recipient shall make nec-
essary information about the Act and
these regulations available to its pro-
gram beneficiaries in order to inform
them of the protections against dis-
crimination provided by the Act and
these regulations.

§ 17.322 Assurance of compliance and
recipient assessment of age distinc-
tions.

(a) Each recipient of Federal finan-
cial assistance from DOI shall sign a
written assurance as specified by DOI
that it will comply with the Act and
these regulations.

(b) Recipient assessment of age distinc-
tions. (1) As part of a compliance review
under § 17.330 or complaint investiga-
tion under § 17.331, DOI may require a
recipient employing the equivalent of
15 or more employees to complete a
written self-evaluation, in a manner
specified by the responsible Depart-
ment official, of any age distinction
imposed in its program or activity re-
ceiving Federal financial assistance
from DOI to assess the recipient’s com-
pliance with the Act.

(2) Whenever an assessment indicates
a violation of the Act and the DOI reg-
ulations, the recipient shall take cor-
rective action.

§ 17.323 Information collection re-
quirements.

Each recipient shall:
(a) Keep records in a form and con-

taining information which DOI deter-
mines may be necessary to ascertain
whether the recipient is complying
with the Act and these regulations.

(b) Provide to DOI, upon request, in-
formation and reports which DOI deter-
mines are necessary to ascertain
whether the recipient is complying
with the Act and these regulations.

(c) Permit reasonable access by DOI
to the books, records, accounts, and
other recipient facilities and sources of
information to the extent DOI deter-
mines necessary to ascertain whether
the recipient is complying with the Act
and these regulations.

(d) The information collection re-
quirements contained in this section
have been approved by the Office of
Management and Budget under 44
U.S.C. 3501 et seq. and assigned clear-
ance number 1084–0027. The information
will be collected and used to assess re-
cipients’ compliance with the Act. Re-
sponse is required to obtain a benefit.

(e) Public reporting burden for this
information is estimated to average 8
hours per response, including the time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed; and com-
pleting and reviewing the collection of
information. Send comments regarding
this burden estimate or any other as-
pect of this collection of information,
including suggestions for reducing the
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burden, to: Departmental Clearance Of-
ficer, U.S. Department of the Interior,
18th and C Streets, NW., Washington,
DC 20240, Mail Stop 2242; and the Office
of Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503.

INVESTIGATION, CONCILIATION, AND
ENFORCEMENT PROCEDURES

§ 17.330 Compliance reviews.
(a) DOI may conduct compliance re-

views and pre-award reviews of recipi-
ents or use other similar procedures
that will permit it to investigate and
correct violations of the Act and these
regulations. DOI may conduct these re-
views even in the absence of a com-
plaint against a recipient. The reviews
may be as comprehensive as necessary
to determine whether a violation of the
Act and these regulations has occurred.

(b) If a compliance review or pre-
award review indicates a violation of
the Act or these regulations, DOI will
attempt to secure voluntary compli-
ance with the Act. If voluntary compli-
ance cannot be achieved, DOI will ar-
range for enforcement as described in
§ 17.335.

§ 17.331 Complaints.
(a) Any person, individually or as a

member of a class or on behalf of oth-
ers, may file a complaint with DOI, al-
leging discrimination prohibited by the
Act or these regulations based on an
action occurring on or after July 1,
1979. A complaint must be filed within
180 days from the date the complainant
had knowledge of the alleged act of dis-
crimination. For good cause shown,
however, DOI may extend this time
limit.

(b) DOI will consider the date a com-
plaint is filed to be the date upon
which the complaint sufficiently meets
the criteria for acceptance as described
in paragraphs (a) and (c)(1) of this sec-
tion.

(c) DOI will attempt to facilitate the
filing of complaints wherever possible,
including taking the following meas-
ures:

(1) Accepting as a sufficient com-
plaint, any written statement which
identifies the parties involved and the
date the complainant first had knowl-

edge of the alleged violation, describes
generally the action or practice com-
plained of, and is signed by the com-
plainant.

(2) Freely permitting a complainant
to add information to the complaint to
meet the requirements of a sufficient
complaint, as described in paragraphs
(a) and (c)(1) of this section.

(3) Notifying the complainant and
the recipient of their rights and obliga-
tions under the complaint procedure,
including the right to have a represent-
ative at all stages of the complaint
procedure.

(4) Notifying the complainant and
the recipient (or their representatives)
of their right to contact DOI for infor-
mation and assistance regarding the
complaint resolution process.

(d) DOI will return to the complain-
ant any complaint outside the jurisdic-
tion of these regulations, and will state
the reason(s) why it is outside the ju-
risdiction of these regulations.

§ 17.332 Mediation.

(a) Referral of complaints for mediation.
DOI will promptly refer to the FMCS
all sufficient complaints that:

(1) Fall within the jurisdiction of the
Act and these regulations unless the
age distinction complained of is clearly
within an exception; and,

(2) Contain all information necessary
for further processing.

(b) Both the complainant and the re-
cipient shall participate in the medi-
ation process to the extent necessary
to reach an agreement or make an in-
formed judgment that an agreement is
not possible.

(c) If the complainant and the recipi-
ent reach an agreement, FMCS shall
prepare a written statement of the
agreement and have the complainant
and the recipient sign it. The FMCS
shall send the agreement to DOI. DOI,
however, retains the right to monitor
the recipient’s compliance with the
agreement.

(d) The FMCS shall protect the con-
fidentiality of all information obtained
in the course of the mediation process.
No mediator shall testify in any adju-
dicative proceeding, produce any docu-
ment, or otherwise disclose any infor-
mation obtained in the course of the

VerDate 18<FEB>98 09:35 Feb 20, 1998 Jkt 174163 PO 00000 Frm 00384 Fmt 8010 Sfmt 8010 Y:\SGML\174163.TXT 174163-3



389

Office of the Secretary of the Interior § 17.335

mediation process without prior ap-
proval of the head of the mediation
agency.

(e) DOI will use the mediation proc-
ess for a maximum of 60 days after re-
ceiving a complaint. Mediation ends if:

(1) 60 days elapse from the time the
complaint is filed; or

(2) Prior to the end of that 60 day pe-
riod, an agreement is reached; or

(3) Prior to the end of that 60 day pe-
riod, the FMCS determines that an
agreement cannot be reached.

(f) The FMCS shall return unresolved
complaints to DOI.

§ 17.333 Investigation.

(a) Informal investigation. (1) DOI will
investigate complaints that are unre-
solved after mediation or are reopened
because of a violation of a mediation
agreement.

(2) As part of the initial investiga-
tion, DOI will use informal fact finding
methods, including joint or separate
discussions with the complainant and
recipient to establish the facts, and, if
possible, settle the complaint on terms
that are mutually agreeable to the par-
ties. DOI may seek the assistance of
any involved State program agency.

(3) DOI will put any agreement in
writing and have it signed by the par-
ties and an authorized official at DOI.

(4) The settlement shall not affect
the operation of any other enforcement
effort of DOI, including compliance re-
views and investigation of other com-
plaints which may involve the recipi-
ent.

(5) The settlement is not a finding of
discrimination against a recipient.

(b) Formal investigation. If DOI cannot
resolve the complaint through informal
means, it will develop formal findings
through further investigation of the
complaint. If the investigation indi-
cates a violation of these regulations,
DOI will attempt to obtain voluntary
compliance. If DOI cannot obtain vol-
untary compliance, it will begin en-
forcement as described in § 17.335.

§ 17.334 Prohibition against intimida-
tion or retaliation.

A recipient may not engage in acts of
intimidation or retaliation against any
person who:

(a) Attempts to assert a right pro-
tected by the Act or these regulations;
or

(b) Cooperates in any mediation, in-
quiry, hearing, or other part of DOI’s
investigation, conciliation, and en-
forcement process.

§ 17.335 Compliance procedure.

(a) DOI may enforce the Act and
these regulations through:

(1) Termination of a recipient’s Fed-
eral financial assistance from DOI
under the program or activity involved
where the recipient has violated the
Act or these regulations. The deter-
mination of the recipient’s violation
may be made only after a recipient has
had an opportunity for a hearing on the
record before an administrative law
judge.

(2) Any other means authorized by
law including but not limited to:

(i) Referral to the Department of Jus-
tice for proceedings to enforce any
rights of the United States or obliga-
tions of the recipient created by the
Act or these regulations.

(ii) Use of any requirement of, or re-
ferral to, any Federal, State or local
government agency that will have the
effect of correcting a violation of the
Act or these regulations.

(b) DOI will limit any termination
under § 17.335(a)(1) to the particular re-
cipient and particular program or ac-
tivity or part of such program or activ-
ity DOI finds in violation of these regu-
lations. DOI will not base any part of a
termination on a finding with respect
to any program or activity of the recip-
ient that does not receive Federal fi-
nancial assistance from DOI.

(c) DOI will take no action under
paragraph (a) of this section until:

(1) The Secretary or his/her designee
has advised the recipient of its failure
to comply with the Act and these regu-
lations and has determined that vol-
untary compliance cannot be obtained.

(2) Thirty days have elapsed after the
Secretary or his/her designee has sent a
written report of the circumstances
and grounds of the action to the com-
mittees of Congress having legislative
jurisdiction over the Federal program
or activity involved. The Secretary or
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his/her designee will file a report when-
ever any action is taken under para-
graph (a) of this section.

(d) DOI also may defer granting new
Federal financial assistance from DOI
to a recipient when a hearing under
§ 17.335(a)(l) is initiated.

(1) New Federal financial assistance
from DOI includes all assistance for
which DOI requires an application or
approval, including renewal or continu-
ation of existing activities or author-
ization of new activities, during the de-
ferral period. New Federal financial as-
sistance from DOI does not include in-
creases in funding as a result of
changed computation of formula
awards or assistance approved prior to
the beginning of a hearing under
§ 17.335(a)(1).

(2) DOI will not begin a deferral until
the recipient has received a notice of
an opportunity for a hearing under
§ 17.335(a)(1). DOI will not continue a
deferral for more than 60 days unless a
hearing has begun within that time or
the time for beginning the hearing has
been extended by mutual consent of
the recipient and the Secretary. DOI
will not continue a deferral for more
than 30 days after the close of the hear-
ing, unless the hearing results in a
finding against the recipient.

§ 17.336 Hearings, decisions, post-ter-
mination proceedings.

Certain DOI procedural provisions
applicable to title VI of the Civil
Rights Act of 1964 apply to DOI’s en-
forcement of these regulations. The
procedural provisions of DOI’s Title VI
regulations can be found at 43 CFR 17.8
through 17.10 and 43 CFR part 4, sub-
part I.

§ 17.337 Remedial action by recipients.

Where DOI finds a recipient has dis-
criminated on the basis of age, the re-
cipient shall take any remedial action
that DOI may require to overcome the
effects of the discrimination. If an-
other recipient exercises control over
the recipient that has discriminated,
DOI may require both recipients to
take remedial action.

§ 17.338 Alternate funds disbursal pro-
cedure.

(a) When DOI withholds funds from a
recipient under these regulations,
where permissible the Secretary may
disburse the withheld funds directly to
an alternate recipient under the appli-
cable regulations of the bureau or of-
fice providing the assistance.

(b) The Secretary will require any al-
ternative recipient to demonstrate:

(1) The ability to comply with these
regulations; and

(2) The ability to achieve the goals of
the Federal statute authorizing the
program or activity.

§ 17.339 Exhaustion of administrative
remedies.

(a) A complainant may file a civil ac-
tion following the exhaustion of admin-
istrative remedies under the Act. Ad-
ministrative remedies are exhausted if:

(1) 180 days have elapsed since the
complainant filed the complaint and
DOI has made no finding with regard to
the complaint; or

(2) DOI issues any finding in favor of
the recipient.

(b) If DOI fails to make a finding
within 180 days or issues a finding in
favor of the recipient, DOI will:

(1) Promptly advise the complainant
of this fact;

(2) Advise the complainant of his or
her right to bring a civil action for in-
junctive relief; and

(3) Inform the complainant:
(i) That he or she may bring a civil

action only in a United States district
court for the district in which the re-
cipient is found or transacts business;

(ii) That a complainant prevailing in
a civil action has the right to be
awarded the costs of the action, includ-
ing reasonable attorney’s fees, but that
the complainant must demand these
costs in the complaint;

(iii) That before commencing the ac-
tion the complainant shall give 30 days
notice by registered mail to the Sec-
retary of HHS, the Attorney General of
the United States, the Secretary of the
Interior, and the recipient;

(iv) That the notice must state: the
alleged violation of the Act; the relief
requested; the court in which the com-
plainant is bringing the action; and
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whether or not attonrey’s fees are de-
manded in the event the complainant
prevails; and

(v) That the complainant may not
bring an action if the same alleged vio-
lation of the Act by the same recipient
is the subject of a pending action in
any court of the United States.

Subpart D [Reserved]

Subpart E—Enforcement of Non-
discrimination on the Basis of
Handicap in Programs or Ac-
tivities Conducted by the De-
partment of the Interior

AUTHORITY: 29 U.S.C. 794.

SOURCE: 52 FR 6553, Mar. 5, 1987, unless oth-
erwise noted.

§ 17.501 Purpose.
The purpose of this part is to effec-

tuate section 119 of the Rehabilitation,
Comprehensive Services, and Devel-
opmental Disabilities Amendments of
1978, which amended section 504 of the
Rehabilitation Act of 1973 to prohibit
discrimination on the basis of handicap
in programs or activities conducted by
Executive agencies or the U.S. Postal
Service.

§ 17.502 Application.
This part applies to all programs and

activities conducted and/or adminis-
tered and/or maintained by the agency
except for programs or activities con-
ducted outside the United States that
do not involve handicapped persons in
the United States.

§ 17.503 Definitions.
For purposes of this part, the term—
Agency means Department of the In-

terior.
Auxiliary aids means services or de-

vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, Brailled materials,
audio recordings, and other similar
services and devices. Auxiliary aids
useful for persons with impaired hear-

ing include telephone handset amplifi-
ers, telephones compatible with hear-
ing aids, telecommunication devices
for deaf persons (TDD’s), interpreters,
notetakers, written materials, and
other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describe
the agency’s actions in sufficient detail
to inform the agency of the nature and
date of the alleged violation of section
504. It shall be signed by the complain-
ant or by someone authorized to do so
on his or her behalf. Complainant or
behalf of classes or third parties shall
describe or identify (by name, if pos-
sible) the alleged victims of discrimi-
nation.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking lots, outdoor
recreation and program spaces, park
sites, developed sites, rolling stock or
other conveyances, or other real or per-
sonal property.

Handicapped person means any person
who has a physical, mental, or sensory
impairment that substantially limits
one or more major life activities, has a
record of such an impairment, or is re-
garded as having such an impairment.
As used in this definition, the phrase:

(1) Physical, mental, or sensory impair-
ment includes—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and
lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term ‘‘physical, men-
tal or sensory impairment’’ includes,
but is not limited to, such diseases and
conditions as orthopedic, visual,
speech, and hearing impairments, cere-
bral palsy, epilepsy, muscular dys-
trophy, multiple sclerosis, cancer,
heart disease, diabetes, mental retar-
dation, emotional illness, drug addic-
tion, and alcoholism.
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(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such impairment
means has a history of, or has been
misclassified as having, a mental,
physical, or sensory impairment that
substantially limits one or more major
life activities.

(4) Is regarded as having an impairment
means—

(i) Has a physical, mental, or sensory
impairment that does not substantially
limit major life activities but is treat-
ed by the agency as constituting such a
limitation;

(ii) Has a physical, mental, or sen-
sory impairment that substantially
limits major life activities only as a re-
sult of the attitudes of others toward
such impairment; or

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition
but is treated by the agency as having
such an impairment.

Historic preservation programs means
programs conducted by the agency that
have preservation of historic properties
as a primary purpose.

Historic properties means those prop-
erties that are listed or eligible for
listing in the National Register of His-
toric Places or properties designated as
historic under a statute of the appro-
priate state or local government body.

Qualified handicapped person means—
(1) With respect to preschool, elemen-

tary, or secondary education services
provided by the agency, a handicapped
person who is a member of a class of
persons otherwise entitled by statute,
regulation, or agency policy to receive
education services from the agency.

(2) With respect to any other agency
program or activity under which a per-
son is required to perform services or
to achieve a level of accomplishment, a
handicapped person who meets the es-
sential eligibility requirements and
who can achieve the purpose of the pro-
gram or activity without modifications
in the program or activity that the
agency can demonstrate would result
in a fundamental alteration in its na-
ture; or

(3) With respect to any other pro-
gram or activity, a handicapped person

who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from that program or
activity.

(4) Qualified handicapped person is de-
fined for purposes of employment in 29
CFR 1613.702(f), which is made applica-
ble to this part by § 17.540.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93–
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93–516, 88
Stat. 1617), and the Rehabilitation,
Comprehensive Services, and Devel-
opmental Disabilities Amendments of
1978 (Pub. L. 95–602, 92 Stat. 2955). As
used in this part, section 504 applies
only to programs or activities con-
ducted by Executive agencies and not
to federally assisted programs.

Substantial impairment means a sig-
nificant loss of the integrity of finished
materials, design quality, or special
character resulting from a permanent
alteration.

§§ 17.504–17.509 [Reserved]

§ 17.510 Self-evaluation.

(a) The agency shall, within one year
of the effective date of this part, evalu-
ate, with the assistance of interested
persons, including handicapped persons
or organizations representing handi-
capped persons, its current policies and
practices, and the effects thereof, that
do not or may not meet the require-
ments of this part, and, to the extent
modification of any such policies and
practices is required, the agency shall
proceed to make the necessary modi-
fications.

(b) The agency shall, for at least
three years following completion of the
evaluation required under paragraph
(a) of this section, maintain on file and
make available for public inspection—

(1) A list of the interested persons
consulted;

(2) A description of areas examined
and any problems identified; and

(3) A description of any modifications
made.

§ 17.511 Notice.

The agency shall make available to
employees, applicants, participants,
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beneficiaries, and other interested per-
sons such information regarding the
provisions of this part and its applica-
bility to the programs or activities
conducted by the agency, and make
such information available to them in
such manner as the agency head finds
necessary to apprise such persons of
the protections against discrimination
assured them by section 504 and this
regulation.

§§ 17.512–17.529 [Reserved]

§ 17.530 General prohibitions against
discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit or serv-
ice that is not equal to that afforded
others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons than is provided to others un-
less such action is necessary to provide
qualified handicapped persons with aid,
benefits, or services that are as effec-
tive as those provided to others;

(v) Deny a qualified handicapped per-
son the opportunity to participate as a
member of planning or advisory boards;
or

(vi) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or

opportunity enjoyed by others receiv-
ing the aid, benefit, or service.

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) The agency may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration the purpose or effect of
which would—

(i) Subject qualified handicapped per-
sons to discrimination on the basis of
handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to
handicapped persons.

(4) The agency may not, in determin-
ing the site or location of a facility,
make selections the purpose or effect
of which would—

(i) Exclude handicapped persons
from, deny them the benefits of, or oth-
erwise subject them to discrimination
under any program or activity con-
ducted by the agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to handicapped persons.

(5) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified handi-
capped persons to discrimination on
the basis of handicap.

(6) The agency may not administer a
licensing or certification program in a
manner that subjects qualified handi-
capped persons to discrimination on
the basis of handicap, nor may the
agency establish requirements for the
programs or activities of licensees or
certified entities that subject qualified
handicapped persons to discrimination
on the basis of handicap. However, the
programs or activities of entities that
are licensed or certified by the agency
are not, themselves, covered by this
part.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to handicapped persons or
the exclusion of a specific class of
handicapped persons from a program
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limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by
this part.

(d) The agency shall administer pro-
grams or activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.

§§ 17.531–17.539 [Reserved]

§ 17.540 Employment.
No qualified handicapped person

shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity
conducted by the agency. The defini-
tions, requirements and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
apply to employment in federally con-
ducted programs or activities.

§§ 17.541–17.548 [Reserved]

§ 17.549 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§ 17.550, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity conducted by the agency.

§ 17.550 Program accessibility: Exist-
ing facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by handicapped persons. This
paragraph does not—

(1) Necessarily require the agency to
make each of its existing facilities or
every part of a facility accessible to
and usable by handicapped persons;

(2) In the case of historic preserva-
tion programs, require the agency to
take any action that would result in a
substantial impairment of significant
historic features of an historic prop-
erty; or

(3) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in

the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
burden of proving that compliance with
§ 17.550(a) would result in such an alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
agency head or his or her designee
after considering all agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

(b) Methods—(1) General. The agency
may comply with the requirements of
this section through such means as re-
design of equipment, reassignment of
services to accessible locations, assign-
ment of aides to beneficiaries, home
visits, delivery of services at alternate
accessible sites, alteration of existing
facilities and construction of new fa-
cilities, use of accessible rolling stock,
or any other methods that result in
making its programs or activities read-
ily accessible to and usable by handi-
capped persons. The agency is not re-
quired to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with this section. The agency, in mak-
ing alterations to existing buildings,
shall meet accessibility requirements
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151–4157) and any regula-
tions implementing it. In choosing
among available methods for meeting
the requirements of this section, the
agency shall give priority to those
methods that offer programs and ac-
tivities to qualified handicapped per-
sons in the most integrated setting ap-
propriate.
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(2) Historic preservation programs. In
meeting the requirements of paragraph
(a) of this section in historic preserva-
tion programs, the agency shall give
priority to methods that provide phys-
ical access to handicapped persons. In
cases where a physical alteration to an
historic property is not required be-
cause of paragraph (a)(2) or (a)(3) of
this section, alternative, methods of
achieving program accessibility in-
clude—

(i) Using audio-visual materials and
devices to depict those portions of an
historic property that cannot other-
wise be made accessible.

(ii) Assigning persons to guide handi-
capped persons into or through por-
tions of historic properties that cannot
otherwise be made accessible; or

(iii) Adopting other innovative meth-
ods.

(3) Recreation programs. In meeting
the requirements of paragraph (a) in
recreation programs, the agency shall
provide that the program or activity,
when viewed in its entirety, is readily
accessible to and usable by handi-
capped persons. When it is not reason-
able to alter natural and physical fea-
tures, accessibility may be achieved by
alternative methods as noted in para-
graph (b)(1) of this section.

(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section
within sixty (60) days of the effective
date of this part except that where
structural changes in facilities are nec-
essary, such changes shall be made
within three years of the effective date
of this part, but in any event as expedi-
tiously as possible.

(d) Transition plan. In the event that
structural changes to facilities are nec-
essary to achieve program accessibil-
ity, the agency shall develop, within
six months of the effective date of this
part, a transition plan setting forth the
steps necessary to complete such
changes. The plan shall be developed
with the assistance of interested per-
sons, including handicapped persons or
organizations representing handi-
capped persons. A copy of the transi-
tion plan shall be made available for
public inspection. The plan shall, at a
minimum—

(1) Identify physical obstacles in the
agency’s facilities that limit the acces-
sibility of its programs or activities to
handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period;

(4) Indicate the official responsible
for implementation of the plan; and

(5) Identify the persons or groups
with whose assistance the plan was
prepared.

§ 17.551 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency
shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by handicapped persons.
The definitions, requirements, and
standards of the Architectural Barriers
Act (42 U.S.C. 4151–4157) as established
in 41 CFR 101–19.600 to 101–19.607 apply
to buildings covered by this section.

§§ 17.552–17.559 [Reserved]

§ 17.560 Communications.
(a) The agency shall take appropriate

steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford a handicapped person an equal
opportunity to participate in, and
enjoy the benefits of, a program or ac-
tivity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
give primary consideration to the re-
quests of the handicapped person.

(ii) The agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, attendant serv-
ices, or other devices of a personal na-
ture.

(2) Where the agency communicate
with applicants and beneficiaries by
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telephone, telecommunications devices
for deaf persons (TDD’s) or equally ef-
fective telecommunication systems
shall be used.

(b) The agency shall ensure that in-
terested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its in-
accessible facilities, directing users to
a location at which they can obtain in-
formation about accessible facilities.
The international symbol for acces-
sibility shall be used at each primary
entrance of an accessible facility.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a fun-
damental alteration in the nature of a
program or activity or in undue finan-
cial and administrative burdens. In
those circumstances where agency per-
sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the agency has the burden of proving
that compliance with § 17.560 would re-
sult in such alteration or burdens. The
decision that compliance would result
in such alteration or burdens must be
made by the agency head or his or her
designee after considering all agency
resources available for use in the fund-
ing and operation of the conducted pro-
gram or activity, and must be accom-
panied by a written statement of the
reasons for reaching that conclusion. If
an action required to comply with this
section would result in such alteration
or such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that, to
the maximum extent possible, handi-
capped persons receive the benefits and
services of the program or activity.

§§ 17.561–17.569 [Reserved]

§ 17.570 Compliance procedures.
(a) Except as provided in paragraph

(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs or
activities conducted by the agency.

(b) The agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(c) Responsibility for implementa-
tion and operation of this section shall
be vested in the Director of the Office
for Equal Opportunity. Complaints
filed pursuant to this section shall be
delivered or mailed to the Director, Of-
fice for Equal Opportunity, U.S. De-
partment of the Interior, Washington,
DC 20240. If any agency official other
than the Director of the Office for
Equal Opportunity receives a com-
plaint, he or she shall immediately for-
ward the complaint to the agency’s Di-
rector of the Office for Equal Oppor-
tunity.

(d)(1) The agency shall accept and in-
vestigate all complete complaints for
which it has jurisdiction. All complete
complaints must be filed within 180
days of the alleged act of discrimina-
tion. The agency may extend this time
period for good cause.

(2) If the agency Director for the Of-
fice of Equal Opportunity receives a
complaint that is not complete, he or
she shall notify the complainant, with-
in thirty (30) days of receipt of the in-
complete complaint, that additional
information is needed. If the complain-
ant fails to complete and submit the
requested information within thirty
(30) days of receipt of this notice the
agency Director of the Office for Equal
Opportunity shall dismiss the com-
plaint without prejudice.

(3) The agency Director of the Office
for Equal Opportunity may require
agency employees to cooperate and
participate in the investigation and
resolution of complaints. Employees
who are required to cooperate and par-
ticipate in any investigation under this
section shall do so as part of their offi-
cial duties.

(e) If the agency receives a complaint
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall refer the complaint
to the appropriate government entity.

(f) The agency shall notify the Archi-
tectural and Transportation Barriers
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Compliance Board upon receipt of any
complaint alleging that a building or
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151–4157), or section 502 of
the Rehabilitation Act of 1973, as
amended (29 U.S.C. 792), is not readily
accessible to and usable by handi-
capped persons.

(g) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the agency shall notify the
complainant of the results of the inves-
tigation in a letter containing—

(1) Findings of fact and conclusions
of law:

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.
(h) Appeals of the findings of fact and

conclusions of law or remedies must be
filed by the complainant within ninety
(90) days of receipt from the agency of
the letter required by § 17.570(g). The
agency may extend this time for good
cause.

(i) Timely appeals shall be accepted
and processed by the Under Secretary.

(j) The agency shall notify the com-
plainant of the results of the appeal
within sixty (60) days of the receipt of
the request. If the agency determines
that it needs additional information
from the complainant, it shall have
sixty (60) days from the date it receives
the additional information to make its
determination on the appeal.

(k) The time limits cited in para-
graphs (g) and (j) of this may be ex-
tended for an individual case when the
Under Secretary determines that there
is good cause, based on the particular
circumstances of that case, for the ex-
tension.

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated.

PART 18—NEW RESTRICTIONS ON
LOBBYING

Subpart A—General

Sec.
18.100 Conditions on use of funds.
18.105 Definitions.
18.110 Certification and disclosure.

Subpart B—Activities by Own Employees

18.200 Agency and legislative liaison.
18.205 Professional and technical services.
18.210 Reporting.

Subpart C—Activities by Other Than Own
Employees

18.300 Professional and technical services.

Subpart D—Penalties and Enforcement

18.400 Penalties.
18.405 Penalty procedures.
18.410 Enforcement.

Subpart E—Exemptions

18.500 Secretary of Defense.

Subpart F—Agency Reports

18.600 Semi-annual compilation.
18.605 Inspector General report.

APPENDIX A TO PART 18—CERTIFICATION
REGARDING LOBBYING

APPENDIX B TO PART 18—DISCLOSURE FORM
TO REPORT LOBBYING

AUTHORITY: Sec. 319, Pub. L. 101–121 (31
U.S.C. 1352); 5 U.S.C. 301.

CROSS REFERENCE: See also Office of Man-
agement and Budget notice published at 54
FR 52306, December 20, 1989.

SOURCE: 55 FR 6737, 6753, Feb. 26, 1990, un-
less otherwise noted.

Subpart A—General
§ 18.100 Conditions on use of funds.

(a) No appropriated funds may be ex-
pended by the recipient of a Federal
contract, grant, loan, or cooperative
ageement to pay any person for influ-
encing or attempting to influence an
officer or employee of any agency, a
Member of Congress, an officer or em-
ployee of Congress, or an employee of a
Member of Congress in connection with
any of the following covered Federal
actions: the awarding of any Federal
contract, the making of any Federal
grant, the making of any Federal loan,
the entering into of any cooperative
agreement, and the extension, continu-
ation, renewal, amendment, or modi-
fication of any Federal contract, grant,
loan, or cooperative agreement.

(b) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or cooperative
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agreement shall file with that agency a
certification, set forth in appendix A to
this part, that the person has not
made, and will not make, any payment
prohibited by paragraph (a) of this sec-
tion.

(c) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or a cooperative
agreement shall file with that agency a
disclosure form, set forth in appendix B
to this part, if such person has made or
has agreed to make any payment using
nonappropriated funds (to include prof-
its from any covered Federal action),
which would be prohibited under para-
graph (a) of this section if paid for with
appropriated funds.

(d) Each person who requests or re-
ceives from an agency a commitment
providing for the United States to in-
sure or guarantee a loan shall file with
that agency a statement, set forth in
appendix A to this part, whether that
person has made or has agreed to make
any payment to influence or attempt
to influence an officer or employee of
any agency, a Member of Congress, an
officer or employee of Congress, or an
employee of a Member of Congress in
connection with that loan insurance or
guarantee.

(e) Each person who requests or re-
ceives from an agency a commitment
providing for the United States to in-
sure or guarantee a loan shall file with
that agency a disclosure form, set forth
in appendix B to thisd part, if that per-
son has made or has agreed to make
any payment to influence or attempt
to influence an officer or employee of
any agency, a Member of Congress, an
officer or employee of Congress, or an
employee of a Member of Congress in
connection with that loan insurance or
guarantee.

§ 18.105 Definitions.
For purposes of this part:
(a) Agency, as defined in 5 U.S.C.

552(f), includes Federal executive de-
partments and agencies as well as inde-
pendent regulatory commissions and
Government corporations, as defined in
31 U.S.C. 9101(1).

(b) Covered Federal action means any
of the following Federal actions:

(1) The awarding of any Federal con-
tract;

(2) The making of any Federal grant;
(3) The making of any Federal loan;
(4) The entering into of any coopera-

tive agreement; and,
(5) The extension, continuation, re-

newal, amendment, or modification of
any Federal contract, grant, loan, or
cooperative agreement.

Covered Federal action does not in-
clude receiving from an agency a com-
mitment providing for the United
States to insure or guarantee a loan.
Loan guarantees and loan insurance
are addressed independently within
this part.

(c) Federal contract means an acquisi-
tion contract awarded by an agency,
including those subject to the Federal
Acquisition Regulation (FAR), and any
other acquisition contract for real or
personal property or services not sub-
ject to the FAR.

(d) Federal cooperative agreement
means a cooperative agreement en-
tered into by an agency.

(e) Federal grant means an award of
financial assistance in the form of
money, or property in lieu of money,
by the Federal Government or a direct
appropriation made by law to any per-
son. The term does not include tech-
nical assistance which provides serv-
ices instead of money, or other assist-
ance in the form of revenue sharing,
loans, loan guarantees, loan insurance,
interest subsidies, insurance, or direct
United States cash assistance to an in-
dividual.

(f) Federal loan means a loan made by
an agency. The term does not include
loan guarantee or loan insurance.

(g) Indian tribe and tribal organization
have the meaning provided in section 4
of the Indian Self-Determination and
Education Assistance Act (25 U.S.C.
450B). Alaskan Natives are included
under the definitions of Indian tribes in
that Act.

(h) Influencing or attempting to influ-
ence means making, with the intent to
influence, any communication to or ap-
pearance before an officer or employee
or any agency, a Member of Congress,
an officer or employee of Congress, or
an employee of a Member of Congress
in connection with any covered Federal
action.
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(i) Loan guarantee and loan insurance
means an agency’s guarantee or insur-
ance of a loan made by a person.

(j) Local government means a unit of
government in a State and, if char-
tered, established, or otherwise recog-
nized by a State for the performance of
a governmental duty, including a local
public authority, a special district, an
intrastate district, a council of govern-
ments, a sponsor group representative
organization, and any other instrumen-
tality of a local government.

(k) Officer or employee of an agency in-
cludes the following individuals who
are employed by an agency:

(1) An individual who is appointed to
a position in the Government under
title 5, U.S. Code, including a position
under a temporary appointment;

(2) A member of the uniformed serv-
ices as defined in section 101(3), title 37,
U.S. Code;

(3) A special Government employee
as defined in section 202, title 18, U.S.
Code; and,

(4) An individual who is a member of
a Federal advisory committee, as de-
fined by the Federal Advisory Commit-
tee Act, title 5, U.S. Code appendix 2.

(l) Person means an individual, cor-
poration, company, association, au-
thority, firm, partnership, society,
State, and local government, regard-
less of whether such entity is operated
for profit or not for profit. This term
excludes an Indian tribe, tribal organi-
zation, or any other Indian organiza-
tion with respect to expenditures spe-
cifically permitted by other Federal
law.

(m) Reasonable compensation means,
with respect to a regularly employed
officer or employee of any person, com-
pensation that is consistent with the
normal compensation for such officer
or employee for work that is not fur-
nished to, not funded by, or not fur-
nished in cooperation with the Federal
Government.

(n) Reasonable payment means, with
respect to perfessional and other tech-
nical services, a payment in an amount
that is consistent with the amount nor-
mally paid for such services in the pri-
vate sector.

(o) Recipient includes all contractors,
subcontractors at any tier, and sub-
grantees at any tier of the recipient of

funds received in connection with a
Federal contract, grant, loan, or coop-
erative agreement. The term excludes
an Indian tribe, tribal organization, or
any other Indian organization with re-
spect to expenditures specifically per-
mitted by other Federal law.

(p) Regularly employed means, with
respect to an officer or employee of a
person requesting or receiving a Fed-
eral contract, grant, loan, or coopera-
tive agreement or a commitment pro-
viding for the United States to insure
or guarantee a loan, an officer or em-
ployee who is employed by such person
for at least 130 working days within
one year immediately preceding the
date of the submission that initiates
agency consideration of such person for
receipt of such contract, grant, loan,
cooperative agreement, loan insurance
commitment, or loan guarantee com-
mitment. An officer or employee who is
employed by such person for less than
130 working days within one year im-
mediately preceding the date of the
submission that initiates agency con-
sideration of such person shall be con-
sidered to be regularly employed as
soon as he or she is employed by such
person for 130 working days.

(q) State means a State of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, a terri-
tory or possession of the United States,
an agency or instrumentality of a
State, and a multi-State, regional, or
interstate entity having governmental
duties and powers.

§ 18.110 Certification and disclosure.
(a) Each person shall file a certifi-

cation, and a disclosure form, if re-
quired, with each submission that ini-
tiates agency consideration of such
person for:

(1) Award of a Federal contract,
grant, or cooperative agreement ex-
ceeding $100,000; or

(2) An award of a Federal loan or a
commitment providing for the United
States to insure or guarantee a loan
exceeding $150,000.

(b) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, upon receipt by such person of:

(1) A Federal contract, grant, or co-
operative agreement exceeding $100,000;
or
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(2) A Federal loan or a commitment
providing for the United States to in-
sure or guarantee a loan exceeding
$150,000, unless such person previously
filed a certification, and a disclosure
form, if required, under paragraph (a)
of this section.

(c) Each person shall file a disclosure
form at the end of each calendar quar-
ter in which there occurs any event
that requires disclosure or that materi-
ally affects the accuracy of the infor-
mation contained in any disclosure
form previously filed by such person
under paragraph (a) or (b) of this sec-
tion. An event that materially affects
the accuracy of the information re-
ported includes:

(1) A cumulative increase of $25,000 or
more in the amount paid or expected to
be paid for influencing or attempting
to influence a covered Federal action;
or

(2) A change in the person(s) or indi-
vidual(s) influencing or attempting to
influence a covered Federal action; or,

(3) A change in the officer(s), em-
ployee(s), or Member(s) contacted to
influence or attempt to influence a
covered Federal action.

(d) Any person who requests or re-
ceives from a person referred to in
paragraph (a) or (b) of this section:

(1) A subcontract exceeding $100,000
at any tier under a Federal contract;

(2) A subgrant, contract, or sub-
contract exceeding $100,000 at any tier
under a Federal grant;

(3) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal
loan exceeding $150,000; or,

(4) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal
cooperative agreement,
shall file a certification, and a disclo-
sure form, if required, to the next tier
above.

(e) All disclosure forms, but not cer-
tifications, shall be forwarded from
tier to tier until received by the person
referred to in paragraph (a) or (b) of
this section. That person shall forward
all disclosure forms to the agency.

(f) Any certification or disclosure
form filed under paragraph (e) of this
section shall be treated as a material
representation of fact upon which all
receiving tiers shall rely. All liability
arising from an erroneous representa-

tion shall be borne solely by the tier
filing that representation and shall not
be shared by any tier to which the er-
roneous representation is forwarded.
Submitting an erroneous certification
or disclosure constitutes a failure to
file the required certification or disclo-
sure, respectively. If a person fails to
file a required certification or disclo-
sure, the United States may pursue all
available remedies, including those au-
thorized by section 1352, title 31, U.S.
Code.

(g) For awards and commitments in
process prior to December 23, 1989, but
not made before that date, certifi-
cations shall be required at award or
commitment, covering activities oc-
curring between December 23, 1989, and
the date of award or commitment.
However, for awards and commitments
in process prior to the December 23,
1989 effective date of these provisions,
but not made before December 23, 1989,
disclosure forms shall not be required
at time of award or commitment but
shall be filed within 30 days.

(h) No reporting is required for an ac-
tivity paid for with appropriated funds
if that activity is allowable under ei-
ther subpart B or C.

Subpart B—Activities by Own
Employees

§ 18.200 Agency and legislative liaison.

(a) The prohibition on the use of ap-
propriated funds, in § 18.100 (a), does
not apply in the case of a payment of
reasonable compensation made to an
officer or employee of a person request-
ing or receiving a Federal contract,
grant, loan, or cooperative agreement
if the payment is for agency and legis-
lative liaison activities not directly re-
lated to a covered Federal action.

(b) For purposes of paragraph (a) of
this section, providing any information
specifically requested by an agency or
Congress is allowable at any time.

(c) For purposes of paragraph (a) of
this section, the following agency and
legislative liaison activities are allow-
able at any time only where they are
not related to a specific solicitation for
any covered Federal action:

(1) Discussing with an agency (in-
cluding individual demonstrations) the
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qualities and characteristics of the per-
son’s products or services, conditions
or terms of sale, and service capabili-
ties; and,

(2) Technical discussions and other
activities regarding the application or
adaptation of the person’s products or
services for an agency’s use.

(d) For purposes of paragraph (a) of
this section, the following agencies and
legislative liaison activities are allow-
able only where they are prior to for-
mal solicitation of any covered Federal
action:

(1) Providing any information not
specifically requested but necessary for
an agency to make an informed deci-
sion about initiation of a covered Fed-
eral action;

(2) Technical discussions regarding
the preparation of an unsolicited pro-
posal prior to its official submission;
and,

(3) Capability presentations by per-
sons seeking awards from an agency
pursuant to the provisions of the Small
Business Act, as amended by Public
Law 95–507 and other subsequent
amendments.

(e) Only those activities expressly au-
thorized by this section are allowable
under this section.

§ 18.205 Professional and technical
services.

(a) The prohibition on the use of ap-
propriated funds, in § 18.100 (a), does
not apply in the case of a payment of
reasonable compensation made to an
officer or employee of a person request-
ing or receiving a Federal contract,
grant, loan, or cooperative agreement
or an extension, continuation, renewal,
amendment, or modification of a Fed-
eral contract, grant, loan, or coopera-
tive agreement if payment is for pro-
fessional or technical services rendered
directly in the preparation, submis-
sion, or negotiation of any bid, pro-
posal, or application for that Federal
contract, grant, loan, or cooperative
agreement or for meeting requirements
imposed by or pursuant to law as a
condition for receiving that Federal
contract, grant, loan, or cooperative
agreement.

(b) For purposes of paragraph (a) of
this section, ‘‘professional and tech-
nical services’’ shall be limited to ad-

vice and analysis directly applying any
professional or technical discipline.
For example, drafting of a legal docu-
ment accompanying a bid or proposal
by a lawyer is allowable. Similarly,
technical advice provided by an engi-
neer on the performance or operational
capability of a piece of equipment ren-
dered directly in the negotiation of a
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a
licensed lawyer) or a technical person
(such as a licensed accountant) are not
allowable under this section unless
they provide advice and analysis di-
rectly applying their professional or
technical expertise and unless the ad-
vice or analysis is rendered directly
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence
made by a lawyer that do not provide
legal advice or analysis directly and
solely related to the legal aspects of
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not provid-
ing professional legal services. Simi-
larly, communications with the intent
to influence made by an engineer pro-
viding an engineering analysis prior to
the preparation or submission of a bid
or proposal are not allowable under
this section since the engineer is pro-
viding technical services but not di-
rectly in the preparation, submission
or negotiation of a covered Federal ac-
tion.

(c) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include
those required by law or regulation, or
reasonably expected to be required by
law or regulation, and any other re-
quirements in the actual award docu-
ments.

(d) Only those services expressly au-
thorized by this section are allowable
under this section.

§ 18.210 Reporting.

No reporting is required with respect
to payments of reasonable compensa-
tion made to regularly employed offi-
cers or employees of a person.
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Subpart C—Activities by Other
Than Own Employees

§ 18.300 Professional and technical
services.

(a) The prohibition on the use of ap-
propriated funds, in § 18.100 (a), does
not apply in the case of any reasonable
payment to a person, other than an of-
ficer or employee of a person request-
ing or receiving a covered Federal ac-
tion, if the payment is for professional
or technical services rendered directly
in the preparation, submission, or ne-
gotiation of any bid, proposal, or appli-
cation for that Federal contract, grant,
loan, or cooperative agreement or for
meeting requirements imposed by or
pursuant to law as a condition for re-
ceiving that Federal contract, grant,
loan, or cooperative agreement.

(b) The reporting requirements in
§ 18.110 (a) and (b) regarding filing a dis-
closure form by each person, if re-
quired, shall not apply with respect to
professional or technical services ren-
dered directly in the preparation, sub-
mission, or negotiation of any commit-
ment providing for the United States
to insure or guarantee a loan.

(c) For purposes of paragraph (a) of
this section, ‘‘professional and tech-
nical services’’ shall be limited to ad-
vice and analysis directly applying any
professional or technical discipline.
For example, drafting or a legal docu-
ment accompanying a bid or proposal
by a lawyer is allowable. Similarly,
technical advice provided by an engi-
neer on the performance or operational
capability of a piece of equipment ren-
dered directly in the negotiation of a
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a
licensed lawyer) or a technical person
(such as a licensed accountant) are not
allowable under this section unless
they provide advice and analysis di-
rectly applying their professional or
technical expertise and unless the ad-
vice or analysis is rendered directly
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence
made by a lawyer that do not provide
legal advice or analysis directly and
solely related to the legal aspects of

his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not provid-
ing professional legal services. Simi-
larly, communications with the intent
to influence made by an engineer pro-
viding an engineering analysis prior to
the preparation or submission of a bid
or proposal are not allowable under
this section since the engineer is pro-
viding technical services but not di-
rectly in the preparation, submission
or negotiation of a covered Federal ac-
tion.

(d) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include
those required by law or regulation, or
reasonably expected to be required by
law or regulation, and any other re-
quirements in the actual award docu-
ments.

(e) Persons other than officers or em-
ployees of a person requesting or re-
ceiving a covered Federal action in-
clude consultants and trade associa-
tions.

(f) Only those services expressly au-
thorized by this section are allowable
under this section.

Subpart D—Penalties and
Enforcement

§ 18.400 Penalties.
(a) Any person who makes an expend-

iture prohibited herein shall be subject
to a civil penalty of not less than
$10,000 and not more than $100,000 for
each such expenditure.

(b) Any person who fails to file or
amend the disclosure form (see Appen-
dix B to this part) to be filed or amend-
ed if required herein, shall be subject
to a civil penalty of not less than
$10,000 and not more than $100,000 for
each such failure.

(c) A filing or amended filing on or
after the date on which an administra-
tive action for the imposition of a civil
penalty is commenced does not prevent
the imposition of such civil penalty for
a failure occurring before that date. An
administrative action is commenced
with respect to a failure when an inves-
tigating official determines in writing
to commence an investigation of an al-
legation of such failure.
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(d) In determining whether to impose
a civil penalty, and the amount of any
such penalty, by reason of a violation
by any person, the agency shall con-
sider the nature, circumstances, ex-
tent, and gravity of the violation, the
effect on the ability of such person to
continue in business, any prior viola-
tions by such person, the degree of cul-
pability of such person, the ability of
the person to pay the penalty, and such
other matters as may be appropriate.

(e) First offenders under paragraph
(a) or (b) of this section shall be subject
to a civil penalty of $10,000, absent ag-
gravating circumstances. Second and
subsequent offenses by persons shall be
subject to an appropriate civil penalty
between $10,000 and $100,000, as deter-
mined by the agency head or his or her
designee.

(f) An imposition of a civil penalty
under this section does not prevent the
United States from seeking any other
remedy that may apply to the same
conduct that is the basis for the impo-
sition of such civil penalty.

§ 18.405 Penalty procedures.
Agencies shall impose and collect

civil penalties pursuant to the provi-
sions of the Program Fraud and Civil
Remedies Act, 31 U.S.C. sections 3803
(except subsection (c)), 3804, 3805, 3806,
3807, 3808, and 3812, insofar as these pro-
visions are not inconsistent with the
requirements herein.

(a) The Department of the Interior
implementation of the Program Fraud
and Civil Remedies Act of 1985 is found
at 43 CFR part 35.

(b) [Reserved]

[55 FR 6737, 6753, Feb. 26, 1990, as amended at
55 FR 6754, Feb. 26, 1990]

§ 18.410 Enforcement.
The head of each agency shall take

such actions as are necessary to ensure
that the provisions herein are vigor-
ously implemented and enforced in
that agency.

Subpart E—Exemptions

§ 18.500 Secretary of Defense.
(a) The Secretary of Defense may ex-

empt, on a case-by-case basis, a cov-
ered Federal action from the prohibi-

tion whenever the Secretary deter-
mines, in writing, that such an exemp-
tion is in the national interest. The
Secretary shall transmit a copy of each
such written exemption to Congress
immediately after making such a de-
termination.

(b) The Department of Defense may
issue supplemental regulations to im-
plement paragraph (a) of this section.

Subpart F—Agency Reports
§ 18.600 Semi-annual compilation.

(a) The head of each agency shall col-
lect and compile the disclosure reports
(see appendix B to this part) and, on
May 31 and November 30 of each year,
submit to the Secretary of the Senate
and the Clerk of the House of Rep-
resentatives a report containing a com-
pilation of the information contained
in the disclosure reports received dur-
ing the six-month period ending on
March 31 or September 30, respectively,
of that year.

(b) The report, including the com-
pilation, shall be available for public
inspection 30 days after receipt of the
report by the Secretary and the Clerk.

(c) Information that involves intel-
ligence matters shall be reported only
to the Select Committee on Intel-
ligence of the Senate, the Permanent
Select Committee on Intelligence of
the House of Representatives, and the
Committees on Appropriations of the
Senate and the House of Representa-
tives in accordance with procedures
agreed to by such committees. Such in-
formation shall not be available for
public inspection.

(d) Information that is classified
under Executive Order 12356 or any suc-
cessor order shall be reported only to
the Committee on Foreign Relations of
the Senate and the Committee on For-
eign Affairs of the House of Represent-
atives or the Committees on Armed
Services of the Senate and the House of
Representatives (whichever such com-
mittees have jurisdiction of matters
involving such information) and to the
Committees on Appropriations of the
Senate and the House of Representa-
tives in accordance with procedures
agreed to by such committees. Such in-
formation shall not be available for
public inspection.
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(e) The first semi-annual compilation
shall be submitted on May 31, 1990, and
shall contain a compilation of the dis-
closure reports received from Decem-
ber 23, 1989 to March 31, 1990.

(f) Major agencies, designated by the
Office of Management and Budget
(OMB), are required to provide ma-
chine-readable compilations to the
Secretary of the Senate and the Clerk
of the House of Representatives no
later than with the compilations due
on May 31, 1991. OMB shall provide de-
tailed specifications in a memorandum
to these agencies.

(g) Non-major agencies are requested
to provide machine-readable compila-
tions to the Secretary of the Senate
and the Clerk of the House of Rep-
resentatives.

(h) Agencies shall keep the originals
of all disclosure reports in the official
files of the agency.

§ 18.605 Inspector General report.

(a) The Inspector General, or other
official as specified in paragraph (b) of
this section, of each agency shall pre-
pare and submit to Congress each year,
commencing with submission of the
President’s Budget in 1991, an evalua-
tion of the compliance of that agency
with, and the effectiveness of, the re-
quirements herein. The evaluation may
include any recommended changes that
may be necessary to strengthen or im-
prove the requirements.

(b) In the case of an agency that does
not have an Inspector General, the
agency official comparable to an In-
spector General shall prepare and sub-
mit the annual report, or, if there is no
such comparable official, the head of
the agency shall prepare and submit
the annual report.

(c) The annual report shall be sub-
mitted at the same time the agency
submits its annual budget justifica-
tions to Congress.

(d) The annual report shall include
the following: All alleged violations re-
lating to the agency’s covered Federal
actions during the year covered by the
report, the actions taken by the head
of the agency in the year covered by
the report with respect to those alleged
violations and alleged violations in
previous years, and the amounts of

civil penalties imposed by the agency
in the year covered by the report.

APPENDIX A TO PART 18—CERTIFICATION
REGARDING LOBBYING

Certification for Contracts, Grants, Loans, and
Cooperative Agreements

The undersigned certifies, to the best of his
or her knowledge and belief, that:

(1) No Federal appropriated funds have
been paid or will be paid, by or on behalf of
the undersigned, to any person for influenc-
ing or attempting to influence an officer or
employee of an agency, a Member of Con-
gress, an officer or employee of Congress, or
an employee of a Member of Congress in con-
nection with the awarding of any Federal
contract, the making of any Federal grant,
the making of any Federal loan, the entering
into of any cooperative agreement, and the
extension, continuation, renewal, amend-
ment, or modification of any Federal con-
tract, grant, loan, or cooperative agreement.

(2) If any funds other than Federal appro-
priated funds have been paid or will be paid
to any person for influencing or attempting
to influence an officer or employee of any
agency, a Member of Congress, an officer or
employee of Congress, or an employee of a
Member of Congress in connection with this
Federal contract, grant, loan, or cooperative
agreement, the undersigned shall complete
and submit Standard Form–LLL, ‘‘Disclo-
sure Form to Report Lobbying,’’ in accord-
ance with its instructions.

(3) The undersigned shall require that the
language of this certification be included in
the award documents for all subawards at all
tiers (including subcontracts, subgrants, and
contracts under grants, loans, and coopera-
tive agreements) and that all subrecipients
shall certify and disclose accordingly.

This certification is a material representa-
tion of fact upon which reliance was placed
when this transaction was made or entered
into. Submission of this certification is a
prerequisite for making or entering into this
transaction imposed by section 1352, title 31,
U.S. Code. Any person who fails to file the
required certification shall be subject to a
civil penalty of not less than $10,000 and not
more than $100,000 for each such failure.

Statement for Loan Guarantees and Loan
Insurance

The undersigned states, to the best of his
or her knowledge and belief, that:

If any funds have been paid or will be paid
to any person for influencing or attempting
to influence an officer or employee of any
agency, a Member of Congress, an officer or
employee of Congress, or an employee of a
Member of Congress in connection with this
commitment providing for the United States
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to insure or guarantee a loan, the under-
signed shall complete and submit Standard
Form–LLL, ‘‘Disclosure Form to Report Lob-
bying,’’ in accordance with its instructions.

Submission of this statement is a pre-
requisite for making or entering into this

transaction imposed by section 1352, title 31,
U.S. Code. Any person who fails to file the
required statement shall be subject to a civil
penalty of not less than $10,000 and not more
than $100,000 for each such failure.
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APPENDIX B TO PART 18—DISCLOSURE FORM TO REPORT LOBBYING
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PART 19—WILDERNESS
PRESERVATION

Subpart A—National Wilderness
Preservation System

Sec.
19.1 Scope and purpose.
19.2 Definitions.
19.3 Reviews of roadless areas and roadless

islands.
19.4 Liaison with other governmental agen-

cies and submission of views by inter-
ested persons.

19.5 Hearing procedures.
19.6 Regulations respecting administration

and uses of wilderness areas under juris-
diction of the Secretary.

19.7 Private contributions and gifts.
19.8 Prospecting, mineral locations, mineral

patents, and mineral leasing within Na-
tional Forest Wilderness.

Subpart B [Reserved]

AUTHORITY: 78 Stat. 890, R.S. 2478; 16 U.S.C.
1131–1136, 43 U.S.C. 1201.

SOURCE: Circ. 2203, 31 FR 3011, Feb. 22, 1966,
unless otherwise noted.

Subpart A—National Wilderness
Preservation System

§ 19.1 Scope and purpose.
This subpart sets forth sections deal-

ings with the administration by the
Department of the Interior of certain
provisions of the Wilderness Act (78
Stat. 890; 16 U.S.C. 1131–1136).

§ 19.2 Definitions.
As used in this subpart the term:
(a) National Forest Wilderness means

an area or part of an area of national
forest lands designated by the Wilder-
ness Act or by a subsequent act of Con-
gress as a wilderness area.

(b) National Park System means all
federally owned or controlled areas ad-
ministered by the Secretary through
the National Park Service.

(c) National Wilderness Preservation
System means the Federally owned
areas designated by the Wilderness Act
or subsequent acts of Congress as wil-
derness areas.

(d) National Wildlife Refuge System
means those lands and waters adminis-
tered by the Secretary as wildlife ref-
uges, wildlife ranges, game ranges,
wildlife management areas, and water-

fowl production areas established
under any statute, proclamation, exec-
utive order, or public land order.

(e) Roadless area means a reasonably
compact area of undeveloped Federal
land which possesses the general char-
acteristics of a wilderness and within
which there is no improved road that is
suitable for public travel by means of
four-wheeled, motorized vehicles in-
tended primarily for highway use.

(f) Roadless island means a roadless
area that is surrounded by permanent
waters or that is markedly distin-
guished from surrounding lands by top-
ographical or ecological features such
as precipices, canyons, thickets, or
swamps.

(g) Secretary means the Secretary of
the Interior or an official of the De-
partment of the Interior who exercises
authority delegated by the Secretary
of the Interior.

(h) Wilderness means a wilderness as
defined in section 2(c) of the Wilderness
Act.

§ 19.3 Reviews of roadless areas and
roadless islands.

(a) The Secretary is required by sec-
tion 3(c) of the Wilderness Act to re-
view every roadless area of 5,000 contig-
uous acres or more in each unit of the
National Park System and every
roadless area of 5,000 contiguous acres
or more and every roadless island in
the national wildlife refuges and game
ranges of the National Wildlife Refuge
System, which was under the super-
vision of the Secretary on September 3,
1964. The Secretary is further required
to recommend to the President wheth-
er each such area and island is suitable
or not suitable for preservation as wil-
derness. Reports and recommendations
must be submitted by the Secretary in
time to permit the President to advise
the Congress of his recommendations
thereon:

(1) Covering not less than one-third
of such areas and islands by September
3, 1967;

(2) Covering not less than an addi-
tional one-third by not later than Sep-
tember 3, 1971; and

(3) Covering the remainder by not
later than September 3, 1974.

(b) The primary objective of the De-
partment of the Interior’s review of
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roadless areas and roadless islands pur-
suant to section 3(c) of the Wilderness
Act and the regulations of this part
shall be to identify and recommend for
preservation as wilderness, by inclu-
sion in the National Wilderness Preser-
vation System, those areas which,
after consideration of all relevant fac-
tors, it is concluded will achieve the
policy of the Congress, as expressed in
section 2(a) of the Wilderness Act.

(c) Nothing in the sections of this
part shall, by implication or otherwise,
be construed to lessen the authority of
the Secretary with respect to the
maintenance of roadless areas within
units of the National Park System or
the maintenance of roadless areas and
islands within units of the National
Wildlife Refuge System.

§ 19.4 Liaison with other governmental
agencies and submission of views
by interested persons.

(a) When a review is initiated under
the provisions of section 3(c) of the
Wilderness Act and the sections of this
part, arrangements shall be made for
appropriate consideration of problems
of mutual concern with other Federal
agencies and with regional, State, and
local governmental agencies.

(b) Any person desiring to submit
recommendations as to the suitability
or nonsuitability for preservation as
wilderness of any roadless area in any
unit of the National Park System, or of
any such area or any roadless island in
any unit of the National Wildlife Ref-
uge System, may submit such rec-
ommendations at any time to the su-
perintendent or manager in charge of
the unit. Such recommendations will
be accorded careful consideration and
shall be forwarded with the report of
review to the Office of the Secretary.

§ 19.5 Hearing procedures.
(a) Before any recommendation of

the Secretary concerning the suit-
ability or nonsuitability of any
roadless area or island for preservation
as wilderness is submitted to the Presi-
dent, a public hearing or hearings shall
be held thereon at a location or loca-
tions convenient to the area or areas
affected. If the lands involved are lo-
cated in more than one State, at least
one such hearing shall be held in each

State. At least 30 days before the date
of any such hearing, public notice
thereof shall be published in the FED-
ERAL REGISTER and in newspapers of
general circulation in the area. The
public notice shall contain or make
reference to a map of the lands in-
volved and a definition of boundaries
and a statement of the action proposed
to be taken by the Secretary thereon.

(1) Any hearing held under this sec-
tion shall be presided over by a hearing
officer designated by the Secretary.

(2) Any person may present testi-
mony at the hearing orally or in writ-
ing, or both, by notification to the
hearing officer in accordance with the
published notice of the hearing. Wit-
nesses shall not be subjected to cross-
examination but the hearing officer
may invite responses by witnesses to
questions he may ask for the purpose
of clarifying the testimony presented.

(3) The witnesses shall not be sworn,
but statements made by them orally or
in writing are subject to the provisions
of 18 U.S.C. 1001, which makes it a
crime for any person knowingly and
willfully to make to any agency of the
United States any false, fictitious, or
fraudulent statement as to any matter
within its jurisdiction.

(4) A verbatim record of the hearing
shall be kept.

(5) The hearing officer may be in-
structed by the Secretary to prepare
and submit a recommendation concern-
ing the suitability or nonsuitability of
the area or areas for preservation as
wilderness.

(6) A copy of the transcript of the
hearing record, and of any rec-
ommendation made by the hearing offi-
cer as a result thereof, shall, during
the pendency of the subject matter, be
maintained for public examination (i)
in an office of the Department of the
Interior convenient to the area or
areas affected and (ii) in the head-
quarters office of the Department in
Washington, DC.

(7) The Secretary reserves the right
at all times to consider information
available to his office from any source
not limited to the record of the public
hearing or hearings, in the further con-
sideration of proposed recommenda-
tions concerning the suitability or the
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nonsuitability of the area or areas for
preservation as wilderness.

(b) At least 30 days before the date of
any such public hearing, the hearing
officer shall advise the Governor of
each State and the governing board of
each county, or in Alaska the borough,
in which the lands are located, and the
other Federal departments and agen-
cies concerned, and invite such offi-
cials and agencies to submit their
views at the hearing. The Governor,
the governing board, and the other
Federal agencies may also submit
views following the hearing but such
views must be received in the Office of
the Secretary by no later than 30 days
following the date of the hearing to as-
sure that they will receive consider-
ation.

(c) Any public views received pursu-
ant to the provisions of this section
will be accorded careful consideration
and a summary thereof shall be for-
warded with the recommendations of
the Secretary to the President with re-
spect to the area under consideration.

[31 FR 3011, Feb. 22, 1966, as amended at 37
FR 16079, Aug. 10, 1972]

§ 19.6 Regulations respecting adminis-
tration and uses of wilderness areas
under jurisdiction of the Secretary.

Regulations respecting administra-
tion and use of areas under the juris-
diction of the Secretary which may be
designated as wilderness areas by stat-
ute shall be developed with a view to
protecting such areas and preserving
their wilderness character for the use
and enjoyment of the American people
in such manner as will leave them
unimpaired for future use and enjoy-
ment as wilderness, with inconsistent
uses held to a minimum.

§ 19.7 Private contributions and gifts.
(a) The Secretary is authorized by

section 6(b) of the Wilderness Act to
accept on behalf of the United States
private contributions and gifts to be
used to further the purposes of the act.
The Secretary, under the authorization
of section 6(b), may accept on behalf of
the United States any sums of money,
marketable securities or other per-
sonal property (but not real property)
to be used for such things as expediting
reviews of roadless areas and islands

under his jurisdiction, expediting min-
eral resource surveys of National For-
est Wilderness, or fostering public in-
formation and research related to wil-
derness preservation.

(b) Anyone desiring to make a con-
tribution or gift under the provisions
of this section may submit an offer to
the Secretary of the Interior, Washing-
ton, DC 20240, stating the amount of
money or describing the securities or
other personal property involved. If the
offer involves property other than
cash, the statement should set forth
that the offeror is the owner of the
property free and clear of all encum-
brances and adverse claims. The offeror
may specify a particular purpose for
which the offer is made, but the Sec-
retary may in his discretion reject any
offer entailing purposes, terms, or con-
ditions unacceptable to him.

(c) Sums of money and marketable
securities received under this section
that are not otherwise restricted and
are allocated to furthering the pur-
poses of the Wilderness Act as it re-
lates to lands within the National Park
System shall be transferred to a special
account in the National Park Trust
Fund and shall be administered in ac-
cordance with the provisions of 36 CFR
part 9.

(d) Offers of gifts of land to promote
the purposes of a grazing district or fa-
cilitate administration of public lands,
including preservation and manage-
ment of wilderness, values, may be ten-
dered to the Secretary under the provi-
sions of section 8(a) of the Taylor Graz-
ing Act of June 28, 1934 (48 Stat. 1272)
as amended (43 U.S.C. 315g). Offers of
gifts of land or interests in land to fa-
cilitate administration or contribute
to improvement, management, use, or
protection of public lands and their re-
sources, including the preservation and
management of wilderness values, may
be tendered to the Secretary under the
provisions of section 103(a) of the Pub-
lic Land Administration Act of July 14
1960 (74 Stat. 506: 43 U.S.C. 1364). Per-
sons desiring to make such offers
should follow the procedures estab-
lished by 43 CFR subpart 2111.

(e) Under the provisions of the Act of
June 5, 1920 (41 Stat. 917; 16 U.S.C. 6),
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the Secretary is authorized, in his dis-
cretion, to accept donations of pat-
ented lands, rights-of-way over pat-
ented lands or other lands, buildings,
or other property within the various
national parks and national monu-
ments for the purposes of the National
Park System. Persons desiring to offer
lands, rights-of-way, or buildings under
the provisions of the Act of June 5,
1920, should make inquiry of the super-
intendent of the national park or
monument within which the property
is located.

§ 19.8 Prospecting, mineral locations,
mineral patents, and mineral leas-
ing within National Forest Wilder-
ness.

Regulations issued under the provi-
sions of the Wilderness Act pertaining
to prospecting, mineral locations, min-
eral patents, and mineral leasing with-
in National Forest Wilderness are con-
tained in parts 3327 and 3638 of sub-
chapter C of chapter II of this title.

EDITORIAL NOTE: See Redesignation Table
No. 2 of 43 CFR which appears in Volume II
of the List of CFR Sections Affected, 1964–
1972 for the appropriate sections to former
parts 3327 and 3638.

Subpart B [Reserved]

PART 20—EMPLOYEE
RESPONSIBILITIES AND CONDUCT

Subpart A—General Provisions

Sec.
20.735–1 Definitions.
20.735–2 Purpose, policy, and general respon-

sibilities.
20.735–3 Responsibilities of ethics officials

and channels for counseling.
20.735–4 Sanctions.

Subpart B—Ethical and Other Conduct and
Responsibilities of Employees

20.735–6 Gifts and decorations from foreign
governments.

20.735–7 Reimbursement of travel and relat-
ed expenses.

20.735–8 Nepotism.
20.735–9 Political activity.
20.735–10 Other conduct.

Subpart C—Conflict of Interest Prohibitions

20.735–20 Scope of subpart.
20.735–21 Statutory prohibitions.

20.735–22 Special provisions governing out-
side work and employee filing require-
ments.

20.735–23 Interests in Federal lands.
20.735–24 Interests in underground or sur-

face coal mining operations.
20.735–25 Interests in mining activities.
20.735–26 Interests in trading with Indians.
20.735–27 Indian and Alaska Native organi-

zations.

Subpart D [Reserved]

Subpart E—Resolution of Conflicts of
Interest

20.735–40 Procedures for resolving conflicts
or prohibited holdings.

20.735–41 Appeal procedures.

AUTHORITY: 5 U.S.C. 301; sec. 12, Ch. 576, 48
Stat. 986 (25 U.S.C. 472); sec. 201(f), Public
Law 95–87, 91 Stat. 450–51 (30 U.S.C. 1211
(Supp. V 1981)); E.O. 11222; E.O. 12674 (as
modified by E.O. 12731); Public Law 101–194; 5
CFR 2634; 5 CFR part 2635.

SOURCE: 46 FR 58425, Dec. 1, 1981, unless
otherwise noted.

Subpart A—General Provisions

§ 20.735–1 Definitions.

(a) General. The following terms are
used throughout this part and have the
following meanings:

(1) Department means the U.S. De-
partment of the Interior and any of its
components.

(2) Secretary means the Secretary of
the Interior.

(3) Bureau means each major program
operating organization of the Depart-
ment, the Office of the Secretary, and
each other Departmental Office.

(4) Employee means a regular em-
ployee, a special government employee,
and a contract education employee in
Indian Affairs as defined in 25 CFR
31(g)(2) (h) and (i) unless the text of a
particular subpart, section, or para-
graph indicates that either regular em-
ployees or special government employ-
ees are not intended to be covered by
that subpart, section or paragraph.
Volunteers in Parks accepted pursuant
to 16 U.S.C. 18(g) are not employees.

(5) Regular employee means any offi-
cer or employee of the Department who
is appointed or employed to serve more
than 130 days in any period of 365 con-
secutive days.
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(6) Special government employee means
any employee or officer of the Depart-
ment who is retained, designated, ap-
pointed, or employed to perform tem-
porary duties, with or without com-
pensation, for not to exceed 130 days
during any period of 365 consecutive
calendar days, either on a full-time,
part-time or intermittent basis (18
U.S.C. 202). U.S. Mineral Surveyors are
considered to be special government
employees.

(7) U.S. Mineral Surveyor means a per-
son appointed under the authority of 30
U.S.C. 39, and as such is included with-
in the term ‘‘officers, clerks, and em-
ployees’’ of the Bureau of Land Man-
agement as that term is used in 43
U.S.C. 11 and construed in Waskey v.
Hammer, 223 U.S. 85 (1912).

(8) Executive Order means Executive
Order 11222 which was superseded by
Executive Order 12674 on April 12, 1989
and subsequently modified by Execu-
tive Order 12731 on October 17, 1990.

(9) Designated Agency Ethics Official
means the Principal Deputy Assistant
Secretary—Policy, Management and
Budget. In accordance with the rules in
5 CFR 2638.702, the Deputy Agency Eth-
ics Official shall serve as alternate
agency ethics official.

(10) Ethics Counselor means the head
of each bureau, as that term is defined
in paragraph (a)(3) of this section, ex-
cept that the Deputy Assistant Sec-
retary—Policy, Management and Budg-
et is the Ethics Counselor for employ-
ees in the Office of the Secretary and
other offices for which personnel serv-
ices are provided by the Division of
Personnel Services.

(11) Deputy Ethics Counselor means
the bureau personnel officer or other
qualified headquarters employee who
has been delegated responsibility for
the operational duties of the Ethics
Counselor for the bureau. The Director,
Division of Personnel Services is the
Deputy Ethics Counselor for employees
in the Office of the Secretary and other
offices for which personnel services are
provided by that Office.

(12) Assistant Ethics Counselor or Asso-
ciate Ethics Counselor means a bureau,
regional or area personnel officer or
other qualified employee who has been
delegated responsibility to perform the
operational duties of the Ethics Coun-

selor at the field level. Assistant Eth-
ics Counselors or Associate Ethics
Counselors may also be designated
within the bureau headquarters.

(13) Indian Affairs means the Office of
the Assistant Secretary—Indian Affairs
and the Bureau of Indian Affairs.

(14) Dependent child means a son,
daughter, stepson, or stepdaughter who
(i) is unmarried and under age 21 and is
living in the household of the employee
or (ii) is a dependent of the employee
within the meaning of section 152 of In-
ternal Revenue Code of 1954 (26 U.S.C.
152).

(15) Personal residence means any real
property used exclusively as a private
dwelling by the reporting individual or
his or her spouse, which is not rented
for any period during a calendar year.
There may be more than one personal
residence, and the term may include a
vacation home. The term is not limited
to domicile.

(16) Office of Personnel means the De-
partmental Office of Personnel within
the Department of the Interior, as dis-
tinguished from the Office of Personnel
Management (formerly called the Civil
Service Commission) and from person-
nel offices in each bureau within the
Department of the Interior.

(b) Specific definitions. Additional
definitions of terms specifically associ-
ated with a particular subpart or sec-
tion are found in that subpart or sec-
tion.

[46 FR 58425, Dec. 1, 1981; 47 FR 2995, Jan. 21,
1982, as amended at 47 FR 42359, Sept. 27,
1982; 49 FR 6374, Feb. 21, 1984; 58 FR 32447,
June 10, 1993]

§ 20.735–2 Purpose, policy, and general
responsibilities.

(a) Purpose. These regulations set
forth Departmental policies and iden-
tify principal statutes and regulations
which relate to employee conduct and
responsibilities. These regulations or-
dinarily apply to all regular and spe-
cial employees of the Department. Ex-
ceptions to this general rule are stated
in the specific subpart, section or para-
graph to which they apply.

(b) General policy. Employees of the
Department are expected to maintain
especially high standards of honesty,
integrity, impartiality, and conduct to
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ensure the proper performance of Gov-
ernment business and the continual
trust and confidence of citizens in their
Government. Employees are expected
to comply with all Federal statutes,
Executive Orders, Office of Personnel
Management regulations and Depart-
mental regulations. The conduct of em-
ployees should reflect the qualities of
courtesy, consideration, loyalty to the
United States, a deep sense of respon-
sibility for the public trust, prompt-
ness in dealing with and serving the
public, and a standard of personal be-
havior which will be a credit to the in-
dividual. These principles apply to offi-
cial conduct and to private conduct
which affects in any way the ability of
the employee or the Department to ef-
fectively accomplish the work of the
Department.

(c) Equal employment opportunity pol-
icy. It is the policy of the Federal Gov-
ernment that there shall be no dis-
crimination in employment based on
such factors as race, creed or religion,
color, national origin, political affili-
ation, physical handicap, sex, age,
union membership or non-membership,
and similar matters not related to
merit and fitness. This policy does not
affect in any way the provisions of 25
U.S.C. 472 dealing with Indian pref-
erence in employment.

(d) Conformance with policy and subor-
dination to authority. Employees are re-
quired to carry out the announced poli-
cies and programs of the Department
and to obey proper requests and direc-
tions of supervisors. While policies re-
lated to one’s work are under consider-
ation employees may, and are expected
to, express their professional opinions
and points of view. Once a decision has
been rendered by those in authority,
each employee is expected to comply
with the decision and work to ensure
the success of programs or issues af-
fected by the decision. An employee is
subject to appropriate disciplinary ac-
tion, including removal from office, if
he or she fails to:

(1) Comply with any lawful regula-
tions, orders, or policies, or

(2) Obey the proper requests of super-
visors having responsibility for his or
her performance.

(e) Applicability to Indian Affairs em-
ployees. The provisions of this part

apply to non-Indian employees in In-
dian Affairs in the same manner as
they apply to all other employees em-
ployed elsewhere in the Department.
Except where otherwise indicated, the
provisions of this part shall also apply
to Indian and Alaska Native employees
in Indian Affairs.

(f) Bureau responsibilities. Ethics
Counselors shall: (1) Establish and
maintain internal procedures and
guidelines to adequately and system-
atically inform employees of the con-
tent, meaning, and importance of the
regulations in this part. Such supple-
mentary guidelines may include spe-
cific or additional restrictions applica-
ble to employees of the bureau. Supple-
mentary guidelines must be approved
by the Designated Agency Ethics Offi-
cial before they are issued.

(2) Give a copy of the regulations in
this part to each employee upon en-
trance to duty. At least once annually,
each Ethics Counselor shall:

(i) Remind each employee of the reg-
ulations in this part; and

(ii) Inform each employee of the
name, location and telephone number
of bureau officials who can properly
counsel them on ethics and conduct
matters.
This annual reminder shall be accom-
plished through a publication or memo-
randum issued to all employees. In ad-
dition, vacancy announcements for
those positions which require any
statement of employment and financial
interest shall alert applicants to the
filling requirement.

(3) Notify the Designated Agency
Ethics Official of the names and loca-
tions of each Deputy and Assistant
Ethics Counselor and of changes in
such designations.

(g) Employee responsibilities. It is the
responsibility of employees (1) to be fa-
miliar with and to comply with the
regulations in this part. Employees are
expected to consult with their super-
visors and personnel officers on general
questions they may have regarding the
applicability of the regulations. On
specific matters and for guidance on
questions of conflict of interest, em-
ployees may obtain advice and guid-
ance from their Ethics Counselors,
Deputy Ethics Counselors, Assistant
Ethics Counselors, the Department
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Ethics Official, or the Office of the So-
licitor, (2) to be careful in dealing with
the public and with representatives of
private industry so as not to give an
opinion or decision contrary to ex-
pressed Departmental or bureau policy,
(3) to avoid expressing personal opin-
ions or making unauthorized decisions
about work situations where those
opinions or decisions may be mistak-
enly taken to be the opinion or deci-
sion of the bureau or Department. A
memorandum of discussion should be
prepared by employees providing ethics
advice to representatives of private in-
dustry, (4) to report directly or
through appropriate channels to the
Office of Inspector General matters
coming to their attention which do or
may involve violations of law or rule
by employees, contractors, sub-con-
tractors, grantees, subgrantees, les-
sees, licensees or other persons having
official business with the Department.

(h) Conduct codes for specific groups.
(1) Special codes of conduct not in
derogation of this part may be devel-
oped or adopted (if established by the
profession in which the employee is en-
gaged, such as attorneys and account-
ants) by a bureau or the Department
for specific groups of employees en-
gaged in the same occupation or profes-
sion.

(2) Certain individuals, for example,
volunteers in National Park Service
programs and enrollees and corps mem-
bers in youth and young adult pro-
grams administered by the Office of
Youth Programs, are Federal employ-
ees only as specifically provided in the
statute which authorizes their particu-
lar program. In the absence of a statu-
tory provision which makes the indi-
vidual in one of these programs a regu-
lar or special Government employee,
the individual is not subject to the reg-
ulations in this part. However, the
head of a bureau responsible for indi-
viduals in such a program may submit
a proposal requesting that all or part
of the regulations in this part be made
applicable to the particular category.

(3) Proposals for special codes of con-
duct, including procedures for their im-
plementation, and proposals for apply-
ing a portion of these regulations to
specific categories of individuals shall
be submitted to the Designated Agency

Ethics Official for approval. The Office
of Personnel and the Office of the So-
licitor shall also approve such propos-
als before they are adopted.

(4)(i) Special codes of conduct have
been approved in accordance with
§ 20.735–2(h) for two groups of employ-
ees:

(A) Bureau of Land Management Fire
Management Teams—approved Janu-
ary 16, 1981.

(B) Office of Inspector General Audi-
tors and Investigators—approved July
16, 1982.

(ii) Special codes are effective when
signed by the Designated Agency Eth-
ics Official and a representative of the
Office of Personnel and the Office of
the Solicitor. The listing of codes
adopted will be revised when revisions
are made to 43 CFR part 20. Copies of
these codes may be obtained from the
Department’s Designated Agency Eth-
ics Official or the Bureau Ethics Coun-
selor for the bureau involved.

[46 FR 58425, Dec. 1, 1981, as amended at 47
FR 42360, Sept. 27, 1982; 49 FR 6375, Feb. 21,
1984]

§ 20.735–3 Responsibilities of ethics of-
ficials and channels for counseling.

(a) Responsibilities of ethics officials. (1)
The Designated Agency Ethics Official
(or the Deputy Agency Ethics Official
in his or her absence) shall:

(i) Administer the regulations gov-
erning the conduct and responsibilities
of employees in the Department;

(ii) Develop and administer an effec-
tive system and procedures for the col-
lection, filing, review, and public in-
spection of financial disclosure state-
ments in accordance with applicable
statutes and regulations;

(iii) Provide advice, assistance, train-
ing, and guidance to all levels of Ethics
Counselors and to any employee within
the Department;

(iv) Monitor the conflict of interest
program using reports requested of bu-
reaus and periodic internal audits and
administrative reviews performed by
the Office of Inspector General, the
Designated Agency Ethics Official, or
others.

(v) Review statements of employ-
ment and financial interests for those
Department employees cited in § 20.735–
31(b);
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(vi) Ensure that all financial disclo-
sure statements filed by employees
with bureaus are completely and effec-
tively maintained and consistently re-
viewed for conformance to all applica-
ble laws and statutes;

(vii) Assume the authorities and re-
sponsibilities of any Ethics Counselor
within the Department, either for the
duration of an individual case or for a
period or periods not to exceed six
months each;

(viii) Develop and supervise an edu-
cation and counseling program for em-
ployees on all ethics and standards of
conduct matters; the program shall in-
clude counseling on post employment
matters and shall provide that ade-
quate and specific records are kept on
any advice rendered;

(ix) Evaluate periodically, in con-
junction with the Office of Government
Ethics, the Department’s standards of
conduct regulations, financial disclo-
sure systems and post-employment en-
forcement systems to determine their
adequacy and effectiveness in relation
to current Departmental responsibil-
ities;

(x) Act as liaison with and, as nec-
essary or required, provide information
to the Office of Government Ethics
concerning the Department’s ethics
function.

(xi) Develop, maintain and publish a
list of those circumstances or situa-
tions which have resulted or may re-
sult in noncompliance with ethics laws
and regulations;

(xii) Keep appropriate records on ad-
vice rendered;

(xiii) Take prompt and effective ac-
tion to insure that appropriate reme-
dial actions are taken.

(2) Ethics Counselors are responsible
for administering the regulations gov-
erning the conduct and responsibilities
of employees in their respective bu-
reaus. Ethics Counselors shall:

(i) Order remedial action in accord-
ance with the provisions of § 20.735–40.
This authority may not be redelegated;

(ii) Designate the Bureau Personnel
Officer (or other qualified headquarters
employee) as Deputy Ethics Counselor.
Deputy Ethics Counselors may carry
out operational duties of the Ethics
Counselor within their bureaus under
the general direction of the Ethics

Counselor, including reviewing state-
ments of employment and financial in-
terests, informally resolving conflict of
interest situations, and answering em-
ployee conduct questions;

(iii) Consolidate the final review, cer-
tification and filing of financial inter-
est statements at the headquarters
level; and,

(iv) Designate regional or area per-
sonnel officers (or other qualified em-
ployees) as Assistant Ethics Counselors
to perform ethics counseling and the
initial financial statement review at
the field office level. Assistant Ethics
Counselors may also be designated
within the bureau headquarters.

(b) Channels for counseling. Employ-
ees may seek advice from any bureau
ethics counselor, the Designated Agen-
cy Ethics Official or the Office of the
Solicitor. It is the Department’s policy
to encourage responsible disposition of
counseling requests and to strive for
consistency in the application of em-
ployee responsibility and conduct regu-
lations. To achieve this:

(1) Ethics Counselors shall, if pos-
sible, consolidate the operation of the
ethics counseling function at the head-
quarters level. Employee inquiries
should be directed to that office. In bu-
reaus where consolidation is not fea-
sible, Assistant Ethics Counselors shall
seek concurrence in their final deci-
sions from the bureau Deputy Ethics
Counselor or Ethics Counselor. Ethics
Counselors may seek advice from the
Designated Agency Ethics Official, Re-
gional Solicitors, the Associate Solici-
tor for General Law or other Solicitor
Office officials designated by the Solic-
itor.

(2) The Designated Agency Ethics Of-
ficial shall provide advice on any eth-
ics matter to employees and to Ethics
Counselors and shall seek advice from
the Associate Solicitor—General Law.

(3) Employees wishing to request ad-
vice from the Solicitor’s Office shall
submit requests to Regional Solicitors
or to the Associate Solicitor—General
Law, in Washington, DC, as appro-
priate. Regional Solicitors called upon
to render advice which will affect in-
terpretations of the employee respon-
sibility and conduct regulations shall
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seek concurrence in their final deci-
sions from the Associate Solicitor—
General Law.

[46 FR 58425, Dec. 1, 1981, as amended at 49
FR 6375, Feb. 21, 1984]

§ 20.735–4 Sanctions.
(a) Violations of the regulations in

this part by an employee may be cause
for appropriate corrective, disciplinary
or remedial action, which may be in
addition to any criminal or civil pen-
alty provided by law.

(b)(1) Disciplinary action may in-
clude oral or written warning or ad-
monishment, reprimand, suspension,
reduction in grade or pay, removal
from position or removal from office.
Such action shall be taken in accord-
ance with Departmental policies and
procedures, applicable statutes, Execu-
tive Orders, regulations, and any appli-
cable collective bargaining agreement
provisions. Disciplinary action for vio-
lation of conflict of interest laws or of
the regulations in this part, may be
imposed independently from and with-
out prior application of remedial ac-
tions including those remedial actions
cited in § 20.735–40.

(2) Remedial actions required may in-
clude those actions described in
§ 20.735–40. Failure to comply with ap-
propriate remedial action may result
in suspension or removal from office,
or other disciplinary action. Employ-
ees may appeal divestiture orders in
accordance with procedures contained
in § 20.735–43.

(c) The procedures for disciplinary
action involving contract education
employees in Indian Affairs are con-
tained in 25 CFR 38.6.

[49 FR 6375, Feb. 21, 1984]

Subpart B—Ethical and Other
Conduct and Responsibilities
of Employees

§ 20.735–6 Gifts and decorations from
foreign governments.

(a) This section implements the For-
eign Gifts and Decorations Act (5
U.S.C. 7342).

(b) Definitions. (1) Employee means all
regular and special government em-
ployees of the Department, experts and
consultants of the Department ap-

pointed under 5 U.S.C. 3109, spouses of
all such individuals (unless such indi-
vidual and his or her spouse are sepa-
rated) and dependents (within the
meaning of section 152 of the Internal
Revenue Code, 26 U.S.C. 152) of such an
individual.

(2) Foreign government means any unit
of foreign governmental authority, in-
cluding any foreign national, State,
local and municipal government; any
international or multinational organi-
zation whose membership is composed
of any unit of foreign government; and
any agent or representative of any
such unit or organization while acting
in that capacity.

(3) Gift means a tangible or intangi-
ble present, other than a decoration,
tendered by, or received from, a foreign
government. Examples of intangible
gifts are travel and subsistence ex-
penses.

(4) Decoration means an order, device,
medal, badge, insignia, emblem or
award tendered by, or received from, a
foreign government.

(5) Minimal Value means a retail
value in the United States at the time
of acceptance of $140.00 or less. Refer to
Federal Property Management Regula-
tions Amendment H–130 dated Septem-
ber 29, 1981.

(c) Prohibited activities. An employee
is prohibited from: (1) Requesting or
otherwise encouraging the tender of a
gift or decoration from a foreign gov-
ernment; or

(2) Accepting a gift or decoration
from a foreign government, except in
accordance with the rules and proce-
dures of the Department. These prohi-
bitions apply whether an employee is
on or off duty.

(d) Exceptions. An employee may: (1)
Accept and retain a gift of minimal
value tendered and received as a sou-
venir or mark of courtesy; and

(2) Accept a gift of more than mini-
mal value when such a gift is in the na-
ture of an educational scholarship or
medical treatment, or when it appears
to refuse the gift would likely cause of-
fense or embarrassment or otherwise
adversely affect the foreign relations of
the United States, provided that: (i)
When a tangible gift of more than
minimal value is accepted, it will be
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deemed to have been accepted on be-
half of the United States, shall become
the property of the United States upon
acceptance, and shall be deposited by
the employee with the Department
within 60 days of acceptance; and

(ii) An employee may accept gifts of
travel or expenses for travel taking
place entirely outside the United
States (such as transportation, food,
and lodging) of more than minimal
value if such acceptance is appropriate,
consistent with the interests of the
United States, and determined by the
Assistant Secretary—Policy, Manage-
ment and Budget to be in the best in-
terests of the Department. In such
cases, an appropriate adjustment must
be made to the travel voucher claim
covering per diem, lodging, etc.;

(3) Accept, retain, and wear a decora-
tion tendered in recognition of active
field service in time of combat oper-
ations or awarded for other outstand-
ing or unusually meritorious perform-
ance, subject to the approval of the De-
partment, Provided, That: (i) Without
such approval, the decoration is
deemed to have been accepted on be-
half of the United States, shall become
the property of the United States upon
acceptance, and shall be deposited by
the employee with the Department
within 60 days of acceptance; and

(ii) Requests for approval should be
sent to the Assistant Secretary—Pol-
icy, Management and Budget.

[46 FR 58425, Dec. 1, 1981; 47 FR 2995, Jan. 21,
1982. Redesignated and amended at 58 FR
32447, June 10, 1993]

§ 20.735–7 Reimbursement of travel
and related expenses.

(a) Policy. (1) Except as specifically
authorized by law, when an employee is
on official duty (no leave status) all
travel and accommodations shall be at
Government expense and his or her ac-
ceptance of outside reimbursement for
travel expenses or services in kind
from private sources, either in his or
her behalf or in behalf of the govern-
ment, is not allowed (18 U.S.C. 209).
This includes instances where an em-
ployee is officially directed to partici-
pate in a convention, seminar, or simi-
lar meeting sponsored by a private
source for the mutual interest of the
Government and the private source. In

such instances, expenses shall be
charged to the appropriate bureau or
Department appropriation.

(2) The Department may charge a fee
or accept reimbursement for providing
a service or thing of value to a private
source when the service or thing of
value provided benefits to both the
Government and the particular private
source (31 U.S.C 9701). In such instances
only a portion of the costs can be ac-
cepted from the private source. The De-
partment must pay expenses associated
with its usual official business and for
the benefits it receives from participat-
ing in the event. The private source
can be charged or may reimburse the
Department for that portion of the
service provided that exceeds the De-
partment’s usual expenses and the ben-
efits to the government. Under this
provision, payments from private
sources must be deposited in the U.S.
Treasury unless the bureau receiving
the payment is authorized by statute
to accept such payments.

(3) When a bureau is authorized by
statute to accept gifts, the travel ex-
penses incurred by an employee di-
rected to participate in a convention,
seminar, or similar meeting sponsored
by a private source for the mutual in-
terest of the Government and the pri-
vate source may be reimbursed to the
bureau and credited to its appropria-
tion. The employee shall be paid by the
bureau in accordance with the law re-
lating to reimbursement for official
travel and any accommodations and
goods or services in kind furnished an
employee shall be treated as a donation
to the bureau and an appropriate re-
duction shall be made to the employ-
ee’s reimbursement (46 CG 689 (1967)).

(4) When participation at a function
is not in an official capacity, an em-
ployee may accept reimbursement of
travel and accommodation expenses
from a private source, provided that
such acceptance creates no conflict or
appearance of a conflict of interest
with one’s official duties. Participation
as a private citizen must occur on one’s
own time, such as while on leave. If
participation should occur during the
course of official travel (i.e., evening or
weekend hours during official travel
status), the travel voucher submitted
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for Government reimbursement of offi-
cial duty expenses must be adjusted to
claim only that per diem and travel at-
tributable to official duty. Employees
who are appointed by the President and
paid at a rate higher than the highest
rate for GS–18 are on 24 hour duty and
determinations of what constitutes of-
ficial duty and what is private partici-
pation should be carefully made.

Example: An employee who is a member of
a professional society is asked to speak at a
society meeting. The society offers the em-
ployee air fare to and from the meeting and
meals, but hotel accommodations are not of-
fered. In order for the employee to attend
while on official duty (no leave status) a de-
cision must be made by his or her supervisor
that attendance will result in sufficient ben-
efits to the Government. If it is decided that
there will be benefit to the Government all
expenses: Air fare, meals, and hotel, must be
paid to the employee by the Government. In
this situation, if the employee’s bureau is
authorized by statute to accept gifts then (1)
the air fare offered by the Society can be
paid to the bureau, (2) the employee may ac-
cept the meals and the employee expenses
for air fare and per diem shall be paid by the
bureau with an appropriate reduction for the
meals. If the supervisor decides that attend-
ance at the meeting will not benefit the Gov-
ernment the employee may participate in
the meeting and accept the air fare and
meals offered by the Society in a non-official
capacity, while on leave, provided that such
participation creates no conflict or appear-
ance of conflict with his or her official du-
ties. Hotel and other related costs will be at
the employee’s personal expense.

(b) Exclusions. (1) When on official
duty, contributions and awards inci-
dent to training in non-Government fa-
cilities, and payment of travel, subsist-
ence, and other expenses incident to at-
tendance at meetings may be accepted
by an employee when the payment is
made by a nonprofit, tax exempt orga-
nization as described in 26 U.S.C.
501(c)(3) and when no real or apparent
conflict of interest will result. Prior
advice should be obtained from the em-
ployee’s ethics counselor in this cir-
cumstance (5 U.S.C. 4111).

(2) Employees may accept reimburse-
ment by the Department for travel and
related expenses when assigned (offi-
cial personnel action detail) to State
and local governments and to univer-
sities in accordance with 5 U.S.C. 3375.

(3) Should the Director of the United
States Information Agency, with the

approval of the employing agency, as-
sign a Departmental employee to a for-
eign government, reimbursement for
the employee’s pay and allowances
shall be made to the United States in
an amount equal to the compensation,
travel expenses, and allowances pay-
able to such person during the period of
such assignment, in accordance with 22
U.S.C. 1451.

(4) Should an employee be detailed by
the Secretary to an international orga-
nization which requests services, the
employee is deemed to be (for the pur-
pose of preserving his or her allow-
ances, privileges, rights, seniority, and
other benefits) an employee of the De-
partment and the employee is entitled
to pay, allowances, and benefits from
funds available to the Department. The
international organization may reim-
burse the Department for all or part of
the pay, travel expenses, and allow-
ances payable during the detail; or, the
detailed employee may be paid or reim-
bursed directly by the international or-
ganization for allowances or expenses
incurred in the performance of duties
required by the detail without regard
to 18 U.S.C. 209 (5 U.S.C. 3343).

[46 FR 58425, Dec. 1, 1981; 47 FR 2995, Jan. 21,
1982; 47 FR 42360, Sept. 27, 1982, as amended
at 49 FR 6375, Feb. 21, 1984. Redesignated at
58 FR 32447, June 10, 1993]

§ 20.735–8 Nepotism.
(a) Definition. Relative means an indi-

vidual who is related to the employee
as a father, mother, son, daughter,
brother, sister, uncle, aunt, first cous-
in, nephew, niece, husband, wife, fa-
ther-in-law, mother-in-law, son-in-law,
daugther-in-law, brother-in-law, sister-
in-law, stepfather, stepmother, step-
son, stepdaughter, stepbrother, step-
sister, half brother, or half sister.

(b) Policy. An employee may not ap-
point, employ, promote, advance, or
advocate for appointment, employ-
ment, promotion, or advancement, in
or to a position in the Department or
over which he or she exercises jurisdic-
tion or control, any individual who is a
relative of the employee. An individual
may not be appointed, employed, pro-
moted, or advanced in or to a position
in the Department if such appoint-
ment, employment, promotion, or ad-
vancement has been advocated by an
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employee, who is a relative of the indi-
vidual and who is serving in or exercis-
ing jurisdiction, or control over the po-
sition. (5 U.S.C. 3110)

(c) Exceptions. (1) An employee may
employ or appoint relatives to meet
emergency needs without regard to the
restrictions in 5 U.S.C. 3110 and this
part. Appointments under these condi-
tions are temporary not to exceed 1
month, but may be extended for a sec-
ond month if the emergency needs still
exist (refer to 5 CFR 310.202). Emer-
gency needs means a national emer-
gency as defined in the Federal Person-
nel Manual and includes emergencies
posing immediate threat to life or
property. Exceptions may also be made
in situations involving special sci-
entific needs, isolated field stations or
locations where there is a shortage of
quarters. In regard to summer employ-
ees, refer to current Department direc-
tives.

(2) This section shall not be con-
strued to prohibit the appointment of
an individual who is a preference eligi-
ble in any case in which the passing
over of that individual on a certificate
of eligibles furnished under 5 U.S.C.
3317(a) will result in the selection for
appointment of an individual who is
not a preference eligible.

(3) An employee may supervise a rel-
ative when: A bureau director or the
Assistant Secretary—Policy, Manage-
ment and Budget for Office of the Sec-
retary and other Departmental office
employees, (i) finds that all merit-re-
lated provisions of Federal law have
been observed, (ii) determines that
such supervision would result in a net
benefit to the Government, and (iii) as-
signs a non-related individual as man-
ager to conduct performance evalua-
tions and recommend promotions or
advancements.
Supervision under this exception is
limited to activities other than ap-
pointing, employing, promoting, ad-
vancing or advocating the appoint-
ment, employment, promotion or ad-
vancement of a relative. Effectively
then, this exception allows an em-
ployee to work with his or her relative
on the same project and to direct the
work of a relative. Appointment, em-
ployment, promotion or advancement
of a relative, and the advocacy of these

actions for a relative, are prohibited by
statute (5 U.S.C. 3110) and this excep-
tion does not allow these activities. It
is recognized that the policy of Indian
Self Determination, the application of
Indian Preference and the isolation of
many Indian Affairs installations may
create situations where Indian Affairs
employees exercise supervision or ad-
ministrative control over an individual
who is a relative. In such instances, ex-
cept for emergency situations, all su-
pervisory or administrative controls to
be exercised over a relative shall be re-
ferred, without recommendation or ad-
vocacy, to the next higher administra-
tive level for review and action.

(d) Violation. An individual super-
vised, appointed, employed, promoted,
or advanced in violation of this section
shall not receive salary. And, an em-
ployee who supervises, appoints, em-
ploys, promotes, advances or advocates
these actions in violation of this sec-
tion shall be subject to the sanctions in
§ 20.735–4.

[46 FR 58425, Dec. 1, 1981, as amended at 47
FR 42360, Sept. 27, 1982. Redesignated and
amended at 58 FR 32447, June 10, 1993]

§ 20.735–9 Political activity.

(a) Hatch Act. 5 U.S.C. 7324 states gen-
erally that an employee may not use
his or her official authority or influ-
ence for the purpose of interfering with
or affecting the results of an election;
or take an active part in political man-
agement or in policital campaigns. An
employee is subject to dismissal for
violation of this prohibition. Persons
who are employed on an irregular or
occasional basis, e.g., experts and con-
sultants, are subject to the political
activity restrictions of 5 U.S.C. 7324
while in an active duty status only and
for the entire 24 hours of any day of ac-
tual employment. In accordance with
regulations contained in 5 CFR part
733, the following definitions, permis-
sible activities and prohibited activi-
ties help to interpret the restrictions
in 5 U.S.C. 7324.

(1) Definitions include: (i) Political
party means a National political party,
a State political party, and an affili-
ated organization;

(ii) Election includes a primary, spe-
cial, and general election;
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(iii) Nonpartisan election means: (A)
An election at which none of the can-
didates is to be nominated or elected as
representing a political party any of
whose candidates for presidential elec-
tion received votes in the last preced-
ing election at which presidential elec-
tors were selected, and

(B) An election involving a question
or issue which is not specifically iden-
tified with a political party, such as a
constitutional amendment, referen-
dum, approval of a municipal ordi-
nance, or any question or issue of a
similar character.

(iv) Partisan when used as an adjec-
tive refers to a political party.

(2) Permissible activities consistent
with the restrictions imposed by 5
U.S.C. 7324 include the right to: (i) Reg-
ister and vote in any election;

(ii) Express opinions as an individual
privately and publicly on political sub-
jects and candidates;

(iii) Display a political picture, stick-
er, badge, or button;

(iv) Participate to the extent consist-
ent with law in the nonpartisan activi-
ties of a civic, community, social,
labor, or professional organization, or
of a similar organization;

(v) Be a member of a political party
or other political organization and par-
ticipate in its activities to the extent
consistent with law;

(vi) Attend a political convention,
rally, fund-raising function, or politi-
cal gathering;

(vii) Sign a political petition as an
individual;

(viii) Make a financial contribution
to a political party or organization ex-
cept as restricted by provisions ex-
plained in paragraph (c) of this section;

(ix) Take an active part as an inde-
pendent candidate, or in support of an
independent candidate, in a partisan
election covered by rules in 5 CFR
733.124;

(x) Take an active part as a can-
didate or in support of a candidate, in
a nonpartisan election;

(xi) Be politically active in connec-
tion with a question which is not spe-
cifically identified with a political
party, such as a constitutional amend-
ment, referendum, approval of a mu-
nicipal ordinance or any other question
or issue of a similar character;

(xii) Serve as an election judge or
clerk, or in a similar position to per-
form nonpartisan duties as prescribed
by State or local law; and

(xiii) Otherwise participate fully in
public affairs, except as prohibited by
law, in a manner which does not mate-
rially compromise one’s efficiency or
integrity as an employee or the neu-
trality, efficiency, or integrity of the
Department.

(3) Prohibited activities include, but
are not limited to: (i) Any activity list-
ed in paragraph (a)(2) of this section if
participation in the activity would
interfere with the efficient perform-
ance of official duties or create a con-
flict or apparent conflict of interest;

(ii) Serving as an officer of a political
party, a member of a National, State,
or local committee of a political party,
an officer or member of a committee of
a partisan political club, an officer in a
Political Action Committee, or being a
candidate for any of these positions.
With respect to membership in Politi-
cal Action Committees employees
should obtain guidance from their eth-
ics counselor;

(iii) Organizing or reorganizing a po-
litical party organization or political
club;

(iv) Directly or indirectly soliciting,
receiving, collecting, handling, disburs-
ing, or accounting for assessments,
contributions, or other funds for a par-
tisan political purpose;

(v) Organizing, selling tickets to, pro-
moting, or actively participating in a
fund-raising activity of a candidate in
a partisan election or a political party,
or political club;

(vi) Taking an active part in manag-
ing the political campaign of a can-
didate for public office in a partisan
election or a candidate for political
party office;

(vii) Becoming a candidate for, or
campaigning for, an elective public of-
fice in a partisan election except as in-
dicated in paragraph (a)(2)(ix) of this
section;

(viii) Soliciting votes in support of or
in opposition to a candidate for public
office in a partisan election or a can-
didate for political party office;

(ix) Acting as recorder, watcher,
challenger, or similar officer at the
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polls on behalf of a political party or a
candidate in a partisan election;

(x) Driving voters to the polls on be-
half of a political party or a candidate
in a partisan election;

(xi) Endorsing or opposing a can-
didate for public office in a partisan
election or a candidate for political
party office in a political advertise-
ment, a broadcast, campaign lit-
erature, or similar material;

(xii) Serving as a delegate, alternate,
or proxy to a political party conven-
tion;

(xiii) Addressing a convention, cau-
cus, rally, or similar gathering of a po-
litical party in support of or in opposi-
tion to a partisan candidate for public
office or political party office; and

(xiv) Initiating or circulating a par-
tisan nominating petition.

(4) Additional information regarding
employees’ participation in political
activities, including certain exceptions
for employees appointed by the Presi-
dent, by and with the advice and con-
sent of the Senate, is contained in 5
CFR part 733.

(b) Political affiliation. No person in
the Executive Branch with authority
to take or recommend a personnel ac-
tion relative to a person in, or an eligi-
ble candidate or applicant for, a posi-
tion in the competitive service, may
make inquiry concerning his or her po-
litical affiliation. All disclosures con-
cerning political affiliation shall be ig-
nored. Except as may be authorized or
required by law, discrimination may
not be exercised, threatened, or prom-
ised by any person in the Executive
Branch against or in favor of an em-
ployee in, or an eligible candidate or
applicant for, a position in the com-
petitive service because of his or her
political affiliation (5 CFR 4.2).

(c) Federal Election Campaign Act
Amendments of 1979. The Federal Elec-
tion Campaign Act Amendments of
1979, 93 Stat. 1339, prohibit, under
threat of criminal penalty, Federal em-
ployees from contributing to a person
if the person receiving said contribu-
tion is the employer or employing au-
thority of the contributor.

[46 FR 58425, Dec. 1, 1981, as amended at 47
FR 42360, Sept. 27, 1982. Redesignated at 58
FR 32447, June 10, 1993]

§ 20.735–10 Other conduct.
(a) Sexual harassment—(1) Definition.

Sexual harassment means deliberate or
repeated unsolicited verbal comments,
gestures, or physical contact of a sex-
ual nature which are unwelcome.

(2) No employee shall sexually harass
another employee of the Executive
Branch or a member of the public hav-
ing business with the Department. All
employees and members of the public
are entitled to work or conduct official
business in an environment free from
sexual harassment. Sexual harassment
debilitates morale and productivity,
and undermines confidence in the fair-
ness and integrity of government. Sex-
ual harassment is, therefore, a form of
employee misconduct which shall sub-
ject the employee engaging in such
conduct to discipline. Sexual harass-
ment also constitutes sex discrimina-
tion, which is a prohibited personnel
practice, when it affects an employee’s
employment status or conditions on
the basis of conduct related to gender
rather than job performance, such as
the taking or refusal to take a person-
nel action, including, but not limited
to, promotion of employees who submit
to sexual advances or refusal to pro-
mote employees who resist or protest
sexual overtures. For example, a super-
visor who, on or off duty, uses implicit
or explicit sexual behavior to control,
influence, or affect the career, salary,
or job performance of an employee is
engaging in sexual harassment, sex dis-
crimination and a prohibited personnel
practice.

(3) Reporting a violation. (i) If an em-
ployee believes he or she is being or has
been sexually harassed, and such har-
assment relates to his or her employ-
ment status or conditions, such as pro-
motion, training, step increase, work
assignments, etc., the standard Equal
Employment Opportunity complainant
process or the appropriate grievance
process can be followed. The affected
employee may contact either his or her
Equal Employment Opportunity Offi-
cer or Personnel Specialist for further
information concerning these proce-
dures.

(ii) Individuals may also report any
incident of sexual harassment to the
Inspector General either by using the
hotline (703) 235–9399 or 800–424–5081
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(toll free) or by writing to Post Office
Box 1593, Arlington, VA 22210.

(iii) Individuals who in good faith re-
port violations of this sexual harass-
ment policy are assured of freedom
from restraint, interference, coercion,
discrimination or reprisal for reporting
violations, and any employee found to
have violated this assurance shall be
disciplined pursuant to § 20.735–4.

(b) Scope of authority. Employees
shall not engage in any conduct or ac-
tivity which is in excess of his or her
authority, or is otherwise contrary to
any law or departmental policy.

(c) Selling or soliciting. Employees and
other persons are prohibited from sell-
ing or soliciting for personal gain with-
in any building or on any lands occu-
pied or used by the Department. Excep-
tion is granted for Department author-
ized operations, including, but not lim-
ited to, the Interior Department Recre-
ation Association, the Indian Arts and
Crafts store, and for cafeteria, news-
stand, snack bar and vending machine
operations which are authorized by the
Department for the benefit of employ-
ees or the public.

(d) Habitual use of intoxicants. An em-
ployee who habitually uses intoxicants
to excess may be subject to removal (5
U.S.C. 7352). The provisions of 370 DM
792 should be thoroughly reviewed be-
fore considering any such action.

(e) Community and professional activi-
ties. (1) Employees are encouraged to
participate in the activities of profes-
sional societies and civic organizations
whose purpose and objectives are not
inconsistent with those of the bureau
in which they are employed.

(2) Participation in professional soci-
eties or organizations must not be in-
compatible with an employee’s per-
formance at his or her regularly as-
signed duties or detrimentally affect
the Department’s capacity to accom-
plish its missions.

(3) No Indian Affairs employee may
hold a position on a tribal election
board, or on a tribal school board
which oversees Bureau of Indian Af-
fairs schools. An employee in Indian
Affairs may hold an office in other or-
ganizations, including organizations
involving his or her own tribe in ac-
cordance with provisions in § 20.735–
29(c).

(f) Appropriations, legislation and lob-
bying. (1) Unless expressly authorized
by Congress, employees are prohibited
from using any part of the money ap-
propriated by any enactment of Con-
gress to pay for any personal service,
advertisement, telegram, telephone,
letter, printed or written matter, or
other device, intended or designed to
influence in any manner a Member of
Congress, to favor or oppose, by vote or
otherwise, any legislation or appropria-
tion by Congress, whether before or
after the introduction of any bill or
resolution proposing such legislation
or appropriation; this prohibition does
not prevent any employee from com-
municating to Members of Congress on
the request of any Member or through
proper official channels, requests for
legislation or appropriations which
they deem necessary for the efficient
conduct of the public business (18
U.S.C. 1913). The right of employees, in-
dividually or collectively, to otherwise
petition Congress or a Member of Con-
gress or to furnish information to ei-
ther House of Congress, or to a Com-
mittee or Member thereof, shall not be
interfered with or denied (5 U.S.C.
7211).

(2) Employees are also required to re-
frain from promoting or opposing legis-
lation relating to programs of the De-
partment without the official sanction
of the proper Departmental authority.

(g) Unlawful organizations. An em-
ployee may not advocate the violent
overthrow of our constitutional form of
government nor may an employee be a
member of an organization that he or
she knows advocates the violent over-
throw of our constitutional form of
government.

(h) Patents. Patent regulations issued
by the Secretary, 43 CFR part 6, define
the rights and obligations of employees
with respect to any inventions made or
developed while they are employed in
the Department. Under the regulations
each employee shall submit a report on
any invention made or developed to the
Solicitor through supervisory chan-
nels. This includes inventions devel-
oped on Government time and those de-
veloped on the employee’s time and
with his or her materials.

(i) Notary. An employee is prohibited
from charging fees for performance of
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any notarial act for any employee of
the Federal Government acting in his
or her official capacity or for any per-
son during the hours of such notary’s
service to the Government (E.O. 977,
Nov. 24, 1908).

(j) Penalty and franked mail and offi-
cial stationery. An employee is prohib-
ited from using official Government
envelopes, with or without applied
postage, or official letterhead station-
ery for personal business (18 U.S.C. 1719
and 39 U.S.C. 3201 et seq.). These statu-
tory requirements prohibit employees
from using Government envelopes to
mail their own personal job applica-
tions.

(k) Fraud or false statements in a Gov-
ernment matter. Whoever, in any matter
within the jurisdiction of any depart-
ment or agency of the United States,
knowingly or willfully falsifies, con-
ceals or covers up by any trick,
scheme, or device a material fact, or
makes any false, fictitious, fraudulent
statements or representations, or
makes or uses any false writing or doc-
ument knowing the same to contain
any false, fictitious or fraudulent
statement or entry, shall be fined the
penalties applicable to violation of 18
U.S.C. 1001. Special attention is re-
quired in the certification of time and
attendance reports, applications for
employment, requests for travel reim-
bursement, and purchase orders and re-
ceiving forms.

(l) Use of official title. Employees are
prohibited from using their official ti-
tles in conducting private business or
participation in private or public group
activities. Use is strictly limited to
those occasions and circumstances
where representation is official.

(m) Carrying of firearms. Employees,
except those specifically designated to
perform enforcement, police or other
official duties requiring the use of fire-
arms, are prohibited from carrying or
having in their possession firearms on
property under the control of the Sec-
retary of the Interior. Employees who
are officially stationed in parks, ref-
uges, Indian reservations, other Tribal
lands or other wilderness areas which
are known to be inhabited by wild ani-
mals, are permitted, when on those
lands, to carry and use firearms for
personal protection as permitted by ex-

isting policy or as authorized by the
park, refuge or area supervisor. Not-
withstanding this paragraph, employ-
ees who are not on official duty may
carry firearms on Departmental lands
under the same conditions and in ac-
cordance with procedures and author-
izations established for members of the
general public.

(n) Labor practices. Employees are
prohibited from striking against the
Government of the United States (5
U.S.C. 7311). Additional information re-
garding affiliation with employee orga-
nizations is found in the Department
Manual, Part 370, Chapter 711, Labor
Management Relations.

[46 FR 58425, Dec. 1, 1981; 47 FR 42360, Sept.
27, 1982. Redesignated and amended at 58 FR
32447, June 10, 1993]

Subpart C—Conflict of Interest
Prohibitions

§ 20.735–20 Scope of subpart.
(a) This subpart deals with restric-

tions on the outside financial and other
interests of employees and on outside
work by employees.

(b) General conflict of interest prohi-
bitions based on Executive Order 12674
are contained in 5 CFR part 2635. Re-
strictions on outside work are con-
tained in 5 CFR part 2635 (Subpart H).
The remainder of Subpart C consoli-
dates the Department’s regulatory pro-
hibitions against ownership of certain
interests in areas of special Depart-
mental responsibility: (1) Federal
lands, (2) mining activity, and (3) Indi-
ans and Alaska natives.

(c) For purposes of applying the pro-
hibitions in § 20.725–23, Interests in Fed-
eral lands; § 20.735–25, Interests in min-
ing activities; and § 20.735–26, Interests
in trading with Indians; of this sub-
part, the term ‘‘Office of the Secretary
and other Departmental Offices report-
ing directly to a Secretarial Officer’’
means the following offices:

The Immediate Office of the Secretary (ex-
cept for the Office of Historically Black
College and University Programs and Job
Corps);

Office of the Solicitor;
Office of Inspector General;
Office of Hearings & Appeals;
Office of Congressional and Legislative Af-

fairs;
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Office of Public Affairs;
All Assistant Secretaries, their immediate

office staff and heads of bureaus which are
subordinate to an Assistant Secretary.

The following offices under the As-
sistant Secretary—Policy, Manage-
ment and Budget:
Office of Acquisition & Property Manage-

ment;
Office of Budget;
Office of Environmental Affairs;
Office of Program Analysis.

(d) Except where otherwise indicated,
the restrictions contained in this sub-
part apply without regard to grade
level or the requirements for filing of
financial interest statements.

[46 FR 58425, Dec. 1, 1981, as amended at 49
FR 6375, Feb. 21, 1984; 58 FR 32447, June 10,
1993]

§ 20.735–21 Statutory prohibitions.
(a) The criminal statutes generally

spoken of as the conflict of interest
laws, insofar as they relate to regular
employees, are 18 U.S.C. 203, 205, 207,
208, and 209. These statutory prohibi-
tions, discussed in 5 CFR 2635, gen-
erally apply to special government em-
ployees, as well.

(b) In addition to the prohibitions
that are generally applicable, the fol-
lowing statutory prohibitions are im-
posed on specific classes of employees
or former employees. These prohibi-
tions apply to both regular and special
government employees within the iden-
tified class.

(1) The officers, clerks, and employ-
ees in the Bureau of Land Management
are prohibited from directly or indi-
rectly purchasing or becoming inter-
ested in the purchase of any of the pub-
lic land; and any person who violates
this section shall forthwith be removed
from his or her office (43 U.S.C. 11) See
§ 20.735–23 for prohibitions on interests
in Federal lands by employees of the
Department generally.

(2) Neither the Director nor any em-
ployee of the Bureau of Mines, in con-
ducting inquiries and investigations
authorized under 30 U.S.C. 1, 3, and 5–7
shall have any personal or private in-
terest in any mine or the products of
any mine under investigation, nor shall
they accept employment from any pri-
vate party for services in the examina-
tion of any mine or private mineral

property or issue any report as to the
valuation or the management of any
mine or other private mineral property
(30 U.S.C. 6). See § 20.735–25 for prohibi-
tions on ownership of mining interests
by employees generally.

(3) The Director and employees of the
Geological Survey shall have no per-
sonal or private interests in the lands
or mineral wealth of the region under
survey, and shall execute no surveys or
examinations of private parties or cor-
porations. Members of the Geological
Survey are prohibited from holding any
personal or private direct interest, in
lands whose title is in the United
States. They are also prohibited from
holding personal or private direct in-
terests in the mineral wealth of such
lands (43 U.S.C. 31(a)). The restrictions
of 43 U.S.C. 31(a) are extended to the
Director and employees of the Minerals
Management Service. Refer to § 20.735–
23 for prohibitions on interests on Fed-
eral lands and resources by employees
of the Department generally.

(4) No person employed in the Bureau
of Indian Affairs shall have any inter-
est or concern in any trade with the In-
dians. See § 20.735–26 for prohibitions
and exceptions concerning trade with
Indians. Any person violating this pro-
hibition shall be liable to a penalty of
$5,000, imprisoned not more than six
months, or both and shall be removed
from his or her office. (Sec. 1, Pub. L.
96–277, 94 Stat. 544.)

(5) No employee of the Office of Sur-
face Mining Reclamation and Enforce-
ment and no other federal employee
who performs functions or duties under
the Surface Mining Control and Rec-
lamation Act shall have any direct or
indirect financial interest in surface or
underground coal mining operations (30
U.S.C. 1211(f)). Regulations implement-
ing this prohibition are found in 30
CFR part 706 and in § 20.735–24 of this
part.

(Federal Land Policy and Management Act
(43 U.S.C. 1701 et seq.))

[58 FR 32447, June 10, 1993]

§ 20.735–22 Special provisions govern-
ing outside work and employee fil-
ing requirements.

(a) General provisions governing out-
side work and activities are contained
under 5 CFR part 2635 (Subpart H).
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(b) Requests for approval of outside
work. (1) Bureaus may require employ-
ees to obtain approval to engage in
outside work by issuing supplementary
requirements. (2) Employees who are
uncertain about the propriety of a po-
tential outside work or outside activ-
ity situation should seek guidance
from their appropriate ethics or deputy
ethics counselor prior to engaging in
outside work or activity.

(c) Bureau of Land Management em-
ployees are prohibited from working as
real estate agents and realty special-
ists. Appraisers employed in the Bu-
reau of Indian Affairs are prohibited
from working as real estate agents or
appraisers. Such employees, however
are not required to cancel a real estate
license, but, rather, may maintain the
license on an inactive basis.

(d) Special filing conditions for special
government employees. (1) In an instance
involving the proposed employment of
a special government employee for
highly specialized and limited duties,
the head of the bureau or office may
propose to the Designated Agency Eth-
ics Official a reporting of financial in-
terests restricted to such interests as
may be determined to be relevant to
the duties the special government em-
ployee is to perform. The Designated
Agency Ethics Official may, under the
provisions of 5 CFR 2634.905, exclude
the special government employee from
all or a portion of the confidential re-
porting requirements of the SF–450.
Any reporting requirement of the SF–
450 must be satisfied prior to the em-
ployment of the special government
employee.

(2) In an instance involving the pro-
posed employment of an expert, con-
sultant or advisory committee member
as a special government employee, it
may be desirable to retain an individ-
ual who has personal financial inter-
ests in an industry or a company that
may be affected by the performance of
the person’s official duties. In such in-
stances retention of otherwise prohib-
ited holdings will be allowed if the ap-
pointing officer certifies in writing
that:

(i) No other equally qualified expert,
consultant or member is available, or

(ii) The reason for proposing the spe-
cial government employment of the in-

dividual is precisely because that indi-
vidual will represent the industry in-
volved as an employee of the industry.

(e) Certificates of disclaimer. (1) The
following statutory restrictions apply
specifically to the heads and employees
of the bureaus and offices identified
and shall also apply to employees in
the Office of the Secretary and in other
Departmental offices reporting directly
to a Secretarial officer, who are in pay
grades equivalent to GS–16 and above
or who are in merit-pay positions as
described in 5 U.S.C. 5401(b)(1): 43
U.S.C. 31(a)—Geological Survey; 18
U.S.C. 437—Indian Affairs; 43 U.S.C.
11—Bureau of Land Management; (4) 30
U.S.C. 6—Bureau of Mines. In addition,
the statutory restrictions of 43 U.S.C.
31(a) shall apply to the Director and
employees of the Materials Manage-
ment Service. Refer to § 20.735–20(c) for
the definition of Office of the Secretary
and other Departmental Offices.

(2) Each employee covered by one or
more of these restrictions shall sign a
certificate of disclaimer upon entrance
to or upon transfer to these bureaus or
offices. The employee’s signature will
indicate that he or she:

(i) Is aware of the specific restric-
tions pertinent to his or her employ-
ment, and

(ii) Is in compliance with such re-
strictions.

(3) If an employee is unable to sign
the certificate, he or she must submit
a statement of facts to the appropriate
ethics counselor for review and appro-
priate action.

(4) Signed certificates of disclaimer
shall be filed and maintained by the
employee’s deputy ethics counselor.

[58 FR 32448, June 10, 1993]

§ 20.735–23 Interests in Federal lands.
(a) Definitions. (1) Federal lands means

lands or resources or an interest in
lands or resources administered or con-
trolled by the Department of the Inte-
rior, including, but not limited to, the
Outer Continental Shelf.

(2) Outer Continental Shelf means all
submerged lands lying seaward outside
of the area of ‘‘lands beneath navigable
waters’’ as defined in 43 U.S.C. 1301(a),
and of which the subsoil and seabed ap-
pertain to the United States and are
subject to its jurisdiction and control.
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(3) Direct interest in Federal lands
means any employee ownership or part
ownership in Federal lands or any par-
ticipation in the earnings therefrom, or
the right to occupy or use the property
or to take any benefits therefrom,
based upon a contract, grant, lease,
permit, easement, rental agreement, or
application. Direct interest in Federal
lands also includes:

(i) Membership or outside employ-
ment in a business which has interests
in Federal lands, and

(ii) Ownership of stock or other secu-
rities in corporations determined by
the Department to have an interest in
Federal lands directly or through a
subsidiary.

(4) Indirect interest in Federal lands
means any ownership or part owner-
ship of an interest in Federal lands by
an employee in the name of another
where the employee still reaps the ben-
efits. Indirect interest in Federal lands
also includes:

(i) Holdings in land, mineral rights,
grazing rights or livestock which in
any manner are connected with or in-
volve the substantial use of the re-
sources or facilities of the Federal
lands, or

(ii) Substantial holdings of a spouse
or dependent child.

(b) Prohibitions. (1) The Director and
members of the U.S. Geological Sur-
vey, Bureau of Land Management and
of the Minerals Management Service
are prohibited from:

(i) Voluntarily acquiring a direct or
indirect interest in Federal lands; or

(ii) Retaining a direct interest in
Federal lands acquired voluntarily or
by any other method, before or during
employment by the Department in
their own name or in the name of their
spouse, dependent child, or solely-
owned or family-owned business except
that they may acquire or retain such
interests in accordance with the waiver
criteria in paragraph (e) of this section.

(2) The Secretary and employees of
the Office of the Secretary and other
Departmental offices reporting directly
to a Secretarial officer, who are in pay
grades equivalent to GS–16 and above
or who are in merit-pay positions as
described in 5 U.S.C. 5401(b)(1), are pro-
hibited from:

(i) Voluntarily acquiring a direct or
indirect interest in Federal lands,

(ii) Retaining a direct interest in
Federal lands acquired voluntarily or
by any other method before or during
employment by the Department. Refer
to § 20.735–20(c) for the definition of Of-
fice of the Secretary and other Depart-
mental Offices.

(3) All Department employees are
prohibited from acquiring or retaining
any claim, permit, lease, small tract
entries, or other rights in Federal
lands either in their own name or in
the name of their spouse, dependent
child, or solely-owned or family-owned
business except that they may acquire
or retain such interests in accordance
with the waiver criteria in paragraph
(e) of this section. Also, employees,
other than those identified in para-
graph (b)(1) and (2) of this section, may
purchase or retain stocks or securities
traded on the open market in compa-
nies having interests in Federal lands,
provided that such acquisition will not
interfere or appear to interfere with
the proper and impartial performance
of their official duties.

(4) No employee whose duties are
connected in any way with Federal
lands, may hold a direct or indirect fi-
nancial interest in Federal lands that
conflicts substantially or appears to
conflict substantially with his or her
Government duties or responsibilities.

(c) The prohibitions of this section
apply to both regular and special gov-
ernment employees.

(d) Exceptions. (1) A Bureau of Land
Management employee (or the spouse
of a Bureau of Land Management em-
ployee) stationed in Alaska, may pur-
chase or lease one tract of land, not ex-
ceeding five acres, for residence or
recreation purposes in that state.

(2) Except for U.S. Mineral surveyors
an individual employed on an intermit-
tent or seasonal basis for a period not
exceeding 180 working days in each cal-
endar year, and a special government
employee engaged in field work relat-
ing to land, range, forest, and mineral
conservation and management activi-
ties, and the spouse of such an individ-
ual shall not be precluded from retain-
ing any interest, including renewal or
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continuation of existing rights, in Fed-
eral lands, provided that such an indi-
vidual shall not acquire any additional
interest in Federal lands during em-
ployment.

(3) An employee or any member of an
employee’s family may acquire wild
free-roaming horses or burros from
Federal lands for maintenance and pro-
tection through a cooperative agree-
ment entered into in accordance with
43 CFR 4740.5 and 4740.4–2.

(4) Nothing in this section shall pro-
hibit the recreational or other personal
and noncommercial use of the Federal
lands by an employee, the employee’s
spouse or dependent child, on the same
terms as use of the Federal lands is
available to the general public.

(5) Employees in Indian Affairs are
not prohibited by the provisions of this
section from acquiring or retaining in-
terests in Federal lands controlled by
the Department for the benefit of Indi-
ans and Alaska Natives provided such
interests are otherwise legal.

(6) The prohibitions imposed on Min-
erals Management Service employees
by paragraph (b) of this section are im-
posed by the Secretary through regu-
latory extension of the statutory provi-
sions in 43 U.S.C. 31(a). Accordingly,
the Secretary authorizes the Director,
Minerals Management Service (LMS),
to approve exceptions to this regu-
latory extension for individual LMS
employees or for a class of LMS em-
ployees for cause. Exceptions granted
by the Director for a class of employees
shall be with the prior concurrence of
the Designated Agency Ethics Official.

(e) Waivers. (1) The Designated Agen-
cy Ethics Official may approve the re-
tention of an interest in Federal lands
for employees identified in § 20.735–24(b)
when there is little or no relationship
between the employee’s functions or
duties and the particular interest in
Federal lands and:

(i) The employee, or the spouse, or
dependent child of the employee, ac-
quired such an interest by gift, devise,
bequest, or operation of law, or

(ii) The employee, or the spouse, or
dependent child of the employee, ac-
quired such an interest prior to the
time the employee entered on duty in
the Department, or

(iii) In the case of stock or securities
traded on the open market, divestiture
would constitute a financial hardship,
or

(iv) The employee, or the spouse or
dependent child of the employee ac-
quired such an interest through a pre–
existing trust or inherited trust (not
established by themselves) provided,
the employee has no control over its
management or assets.

(2) No waiver is needed for holding an
interest consistent with paragraph (d)
of this section.

(3) Each request for waiver must con-
sist of: (i) A written request submitted
to the Designated Agency Ethics Offi-
cial within 90 days from the effective
date of these regulations, within 60
days of employment by the Depart-
ment or within 60 days of being noti-
fied that the holding in Federal lands
is a prohibited holding.

(ii) A full and complete disclosure of
the interest in Federal lands,

(iii) A disclosure of the date and
manner of acquisition (evidence to sup-
port this information may be required),

(iv) An explanation of why denial of
the right to retain such interests will
work a hardship upon the employee,
and

(v) An opinion explaining why reten-
tion of the interest will not be con-
trary to the interests of the Depart-
ment.

(4) Waivers for U.S. Geological Sur-
vey and Bureau of Land Management
employees shall not be permitted
where retention of the interest violates
43 U.S.C. 31(a) or 43 U.S.C. 11, respec-
tively.

(f) Advisory councils. Nothing con-
tained in this section shall disqualify
individuals appointed pursuant to the
Federal Land Policy and Management
Act of 1976, 43 U.S.C. 1739, as members
of advisory boards or councils from ac-
quiring or retaining grazing licenses or
permits issued pursuant to section 3 of
the Taylor Grazing Act (43 U.S.C. 315b),
or any other interest in land or re-
sources administered by the Bureau of
Land Management: Provided, that in
no case shall the member of any such
board or council participate in any ad-
vice or recommendation concerning
such license or permit in which such
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member is directly or indirectly inter-
ested.

(g) Requests for advice. When an em-
ployee is in doubt as to whether the ac-
quisition or retention of any interest
in lands or resources administered by
the Department would violate the pro-
visions of this section, a statement of
the facts should be submitted promptly
by the individual involved to his or her
Ethics Counselor for transmittal to the
Designated Agency Ethics Official for
guidance.

[46 FR 58425, Dec. 1, 1981; 47 FR 2995, Jan. 21,
1982, as amended at 47 FR 42361, Sept. 27,
1982; 49 FR 6375, Feb. 21, 1984; 49 FR 18098,
Apr. 27, 1984. Redesignated at 58 FR 32447,
June 10, 1993]

§ 20.735–24 Interests in underground
or surface coal mining operations.

(a) Definitions. (1) Direct financial in-
terest in underground or surface coal min-
ing operations means ownership or part
ownership by an employee of lands,
stocks, bonds, debentures, warrants,
partnership shares, or other holdings
and also means any other arrangement
where the employee may benefit from
his or her holding in or salary from
coal mining operations. Direct finan-
cial interests also include employment,
pensions, creditor, real property and
other financial relationships.

(2) Indirect financial interest in under-
ground or surface coal mining operations
means the same financial relationships
as for direct ownership, but where the
employee reaps the benefits of such in-
terests including interests held by his
or her spouse, dependent child and
other relatives, including in-laws, re-
siding in the employee’s home. The em-
ployee will not be deemed to have an
indirect financial interest if there is no
relationship between the employee’s
functions or duties and the coal mining
operation in which the spouse, depend-
ent children or other resident relatives
hold a financial interest.
Refer to Note in § 20.735–21(b)(4) for ex-
amples of the kinds of interests that
are not covered.

(3) Coal mining operation means the
business of developing, producing, pre-
paring or loading bituminous coal, sub-
bituminous coal, anthracite or lignite
or of reclaiming the areas upon which
such activities occur.

(4) Performing any function or duty
under the Surface Mining Control and
Reclamation Act of 1977 means those de-
cisions or actions, which if performed
or not performed by an employee, af-
fect the programs under that Act.

(b) Prohibitions. (1) Neither the Direc-
tor nor any member of the Office of
Surface Mining Reclamation and En-
forcement shall have a direct or indi-
rect financial interest in underground
or surface coal mining operations. The
Assistant Secretary—Energy and Min-
erals, her or his staff, and no other em-
ployee performing any function or duty
under the Surface Mining Control and
Reclamation Act of 1977 (30 U.S.C. 1200
et seq.) shall have a direct or indirect
financial interest in underground or
surface coal mining operations. Sec-
tion 201(f) of the Act provides that any-
one who knowingly violates these pro-
hibitions shall, upon conviction, be
punished by a fine of not more than
$2,500, or by imprisonment for not more
than one year, or both.

(2) No other employee whose duties
are connected in any way with coal
mining activities may hold a direct or
indirect financial interest in under-
ground or surface coal mining oper-
ations or in mining enterprises con-
ducting coal mining activities, when
that financial interest conflicts sub-
stantially or appears to conflict sub-
stantially with his or her government
duties or responsibilities (Executive
Order 11222).

(c) The prohibitions of this section
apply to both regular and special gov-
ernment employees.

(d) Employees are encouraged to re-
view regulations contained in 30 CFR
part 706 which pertain to the prohibi-
tions of this section.

[46 FR 58425, Dec. 1, 1981. Redesignated at 58
FR 32447, June 10, 1993]

§ 20.735–25 Interests in mining activi-
ties.

(a) Definitions. (1) Direct interest in
mining activities means any employee
ownership or part ownership in mining
activities or any participation in the
earnings therefrom, or the right to
take any benefits therefrom based upon
a contract, grant, lease, permit, ease-
ment, rental agreement, or application.
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Direct interest in mining activities in-
cludes:

(i) Membership or outside employ-
ment in a firm which has interests in
mining activities, and

(ii) Ownership of stock or other secu-
rities in a corporation which has inter-
ests in mining activities directly or
through a subsidiary.

(2) Indirect interest in mining activities
means any ownership or part owner-
ship of an interest in mining activities
by an employee in the name of another
where the employee still reaps the ben-
efits. An indirect interest in mining ac-
tivities also includes:

(i) Holdings in land, mineral rights,
or other rights which in any manner
are connected with mining activities,
and

(ii) Substantial holdings of a spouse
or dependent child.
[Refer to Note § 20.735–21(b)(4) for exam-
ples of the kinds of interests that are
not covered.]

(3) Mining activities means any mining
operations which: (i) Involve explo-
ration, development, or extraction of
oil, gas, coal or other minerals, or rec-
lamation of lands after extraction, and

(ii) Are or will be affected by pro-
grams, policies, research or other ac-
tions initiated by this Department.

(4) Investigation means inquiries, sci-
entific and technological research,
tests and other activities conducted
under provisions in 30 U.S.C. 1, 3, and 5
to 7.

(5) Mine or products of any mine means
the specific mine or products of the
specific mine under investigation and
does not include other mines or the
products of other mines owned by a
company or other entity that are not
under investigation.

(6) Inside information means Govern-
ment information that is not available
to members of the public upon request
or through libraries.

(7) Private mining enterprise means
any business organization involved in
mining activities.

(b) Prohibitions. (1) Neither the Direc-
tor nor any member of the Bureau of
Mines shall: (i) Have any personal or
private interest in any mine or the
products of any mine under investiga-
tion;

(ii) Accept employment from any pri-
vate party for services in the examina-
tion of any mine or private mineral
property;

(iii) Issue any report as to the valu-
ation or the management of any mine
or other private mineral property; or

(iv) Use inside information obtained
in the collection of mineral or energy
resources statistics for private gain.

(2) Neither the Director nor any
member of the Geological Survey shall
hold substantial personal or private in-
terests, direct or indirect, in any pri-
vate mining activities in the United
States. The Director of Geological Sur-
vey may authorize exceptions to this
restriction for cause on an individual
basis.

(3) The Secretary and employees of
the Office of the Secretary and other
Departmental offices reporting directly
to a Secretarial officer, who are in pay
grades equivalent to GS–16 and above
or who are in merit-pay positions as
described in 5 U.S.C. 5401(b)(1), are pro-
hibited from: (i) Having any personal
or private interest in any mine or the
products of any mine under investiga-
tion by Bureau of Mines employees;

(ii) Accepting employment from any
private party for services in the exam-
ination of any mine or private mineral
property;

(iii) Issuing any report as to the valu-
ation or the management of any mine
or other private mineral property; and

(iv) Using inside information ob-
tained in the collection of mineral or
energy resources statistics for private
gain.
[See § 20.735–20(c) for the definition of
Office of the Secretary and other De-
partmental Offices.]

(4) No employee whose duties are
connected in any way with mining ac-
tivities may hold a direct or indirect
interest in a mining activity or in a
mining enterprise conducting mining
activities when that interest conflicts
substantially or appears to conflict
substantially with his or her govern-
ment duties or responsibilities.

(c) The prohibitions of this section
apply to both regular and special gov-
ernment employees.

(d) The Bureau of Mines may tempo-
rarily employ in a consulting capacity
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or in the investigation of special sub-
jects, any engineer or other expert
whose principal professional practice is
outside of employment by the Bureau
of Mines as permitted in 30 U.S.C. 6.

(e) Waivers. (1) The Designated Agen-
cy Ethics Official may approve the re-
tention of an interest in mining activi-
ties for employees identified in § 20.735–
27(b) when there is little or no relation-
ship between the employees functions
or duties and the particular interest in
mining activities, and:

(i) The employee or the spouse, or de-
pendent child of the employee acquired
such an interest by gift, devise, be-
quest, or by operation of law, or

(ii) The employee or the spouse, or
dependent child of the employee, ac-
quired such an interest prior to the
time the employee entered on duty in
the Department, or

(iii) In the case of stock or securities
traded on the open market, divestiture
would constitute a financial hardship,
or

(iv) The employee or the spouse or
dependent child of the employee ac-
quired such an interest through a pre–
existing trust or inherited trust (not
established by themselves) provided,
the employee has no control over its
management or assets.

(2) Each request for waiver must con-
sist of: (i) A written request submitted
to the Designated Agency Ethics Offi-
cial within 90 days from the effective
date of these regulations, within 60
days of employment by the Depart-
ment or within 60 days of being noti-
fied that the holding in mining activi-
ties is a prohibited holding.

(ii) A full and complete disclosure of
the interest in mining activities,

(iii) A disclosure of the date and
manner of acquisition (evidence to sup-
port this information may be required),

(iv) An explanation of why denial of
the right to retain such interests will
work a hardship upon the employee,
and

(v) An opinion explaining why reten-
tion of the interest will not be con-
trary to the interest of the Depart-
ment.

(3) Waivers shall not be applicable to
cases where retention of the interest
violates a statutory prohibition.

[46 FR 58425, Dec. 1, 1981; 47 FR 2995, Jan. 21,
1982, as amended at 47 FR 42361, Sept. 27,
1982. Redesignated at 58 FR 32447, June 10,
1993]

§ 20.735–26 Interests in trading with
Indians.

(a) Definitions. For the purposes of
this section,

(1) Trade means buying, selling, or
bartering services, commodities or
property with or without the use of
money; and

(2) Indian means any member of an
Indian tribe recognized as eligible for
the services provided by the Bureau of
Indian Affairs who is residing on a Fed-
eral Indian Reservation, on land held
in trust by the United States for Indi-
ans, or on land subject to a restriction
against alienation imposed by the
United States. The term shall also in-
clude any such tribe and any Indian
owned or controlled organization lo-
cated on such a reservation or land.

(b) Prohibitions. No employee in In-
dian Affairs shall: (1) Have (other than
as a lawful representative of the United
States) any interest, in his or her own
name, or in the name of another person
where such employee benefits or ap-
pears to benefit from such interest—

(i) In any contract made or under ne-
gotiation with any Indian, for the pur-
chase, transportation, or delivery of
goods or supplies for any Indian, or

(ii) In any purchase or sale of any
service of real or personal property (or
any interest therein) from or to any In-
dian, or colludes with any person at-
tempting to obtain any such contract,
purchase, or sale.

(2) Make any purchase from or sale to
an Indian of any real or personal prop-
erty (or any interest therein) for the
purpose of commercially selling, resell-
ing, trading, or bartering such prop-
erty; or

(3) Have any interest in any purchase
or sale involving property or funds
which are either held in trust by the
United States for Indians or which are
purchased, sold, utilized, or received in
connection with a contract or grant to
an Indian from the Bureau of Indian
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Affairs or the Indian Health Service, if
such officer, employee, or agent is em-
ployed in the office or installation of
such Bureau or Service which rec-
ommends, approves, executes, or ad-
ministers such transaction, grant, or
contract on behalf of the United States
except as authorized by 18 U.S.C.
437(b)(2)(B), as amended by section 1,
Public Law 96–277, 94 Stat. 544.

(4) Acquire any interest in property
held in trust, or subject to restriction
against alienation imposed, by the
United States unless the conveyance or
granting of such interest in such prop-
erty is otherwise authorized by law.

(c) Extension of the prohibitions. (1)
The prohibitions in paragraph (b) of
this section shall apply to the Sec-
retary and employees of the Office of
the Secretary and other Departmental
offices reporting directly to a Secretar-
ial officer, who are in pay grades equiv-
alent to GS–16 and above or who are in
merit-pay positions as described in 5
U.S.C. 5401(b)(1). See § 20.735–20(c) for
the definition of Office of the Secretary
and other Departmental Offices.

(2) The Designated Agency Ethics Of-
ficial may grant a waiver to such em-
ployees when denial of the right to
trade with Indians will work a hardship
upon the employee, and for other good
cause.

(d) The prohibitions of this section
apply to both regular and special gov-
ernment employees covered by para-
graphs (b) and (c) of this section.

(e) Exceptions. (1) Nothing contained
in this section shall be construed as
preventing any employee in Indian Af-
fairs who is an Indian, of whatever de-
gree of Indian blood, from obtaining or
receiving any benefit or benefits made
available to Indians generally or to any
member of his or her particular tribe,
under any Act of Congress, nor to pre-
vent any such employee who is an In-
dian from being a member of or receiv-
ing benefits by reason of his or her
membership in any Indian tribe, cor-
poration, or cooperative association or-
ganized by Indians, when authorized
under such rules and regulations as the
Secretary or his designee shall pre-
scribe.

(2) Employees in Indian Affairs, the
Office of the Secretary and Other De-
partmental Offices may be permitted

to trade with Indians or Indian organi-
zations under rules or regulations pre-
scribed by the President or his des-
ignee.

(f) Penalties. In addition to divesti-
ture or disciplinary action, any person
employed in Indian Affairs who vio-
lates the prohibitions contained in
paragraph (b) of this section shall be
liable to a penalty of $5,000 or impris-
oned not more than six months or both,
and shall be removed from his or her
office notwithstanding any other provi-
sion of law concerning termination
from Federal employment.

[46 FR 58425, Dec. 1, 1981; 47 FR 2996, Jan. 21,
1982. Redesignated at 58 FR 32447, June 10,
1993]

§ 20.735–27 Indian and Alaska Native
organizations.

(a) Definition. The term representative
means the occupant of an elective or
other position in official governing
body of the tribe, band, pueblo or cor-
poration, or any position of the govern-
ing body which carries with it the right
to vote in the proceedings of the body
or to make substantial decisions on be-
half of the governing body.

(b) General restrictions. Under the au-
thority granted by 25 U.S.C. 472, the
Secretary has determined that Indian
and Alaska Native employees, whether
regular or special government employ-
ees, are subject to the provisions of
this part.

(c) Interest in tribal affairs. Many In-
dian or Alaska Native employees of the
Department, especially within the Bu-
reau of Indian Affairs, are members of
federally-recognized tribes, bands,
pueblos or corporations created under
the Alaska Native Claims Settlement
Act. These employees cannot absolve
themselves of tribal membership or
ownership in Indian or Alaska Native
corporations. By law and policy, the
Bureau of Indian Affairs must give
preference to Indians in all personnel
actions, and the Bureau is continually
pursuing the policy of Indian Self-de-
termination. In recognition of these
factors, membership in an Indian tribe,
band or pueblo which receives services
from Interior, or ownership of interests
in an Indian corporation established
under the Indian Reorganization Act or
Alaska Native corporation established
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under the Alaska Native Claims Settle-
ment Act, shall not be considered a
conflicting interest except as re-
stricted by the provisions of this sec-
tion. Ownership of interests in an In-
dian or Alaska Native corporation
shall be reported by the employee on
the statement of employment and fi-
nancial interests whenever such a
statement is required.

(1) No person employed in Indian Af-
fairs may hold a position on a tribal
election board or on a tribal school
board which oversees Bureau of Indian
Affairs schools. Except for membership
on a tribal election board and a tribal
school board which oversees Bureau
schools, an eligible person employed in
Indian Affairs may, with the approval
of the Deputy Assistant Secretary—In-
dian Affairs, become a candidate for of-
fice in his or her local tribe or may be
appointed as a representative of his or
her local tribe, if in the Deputy Assist-
ant Secretary’s judgment no real or ap-
parent conflict of interest is created.
See § 20.735–21(b) for definitions of real
and apparent conflict of interest. Re-
quests will be handled on a case-by-
case basis and, if approved, will require
that such duties be carried out while
on:

(i) Off duty hours,
(ii) Leave without pay,
(iii) Administrative leave, or
(iv) An Intergovernmental Personnel

Act assignment.
If service is provided to a tribe or Alas-
ka Native Corporation in accordance
with these special conditions, the em-
ployee may not thereafter, if the tribal
organization with which he or she
served is within the jurisdiction or
area of responsibility of the office to
which the employee is assigned, par-
ticipate in his or her governmental ca-
pacity in a decision or recommenda-
tion involving a particular matter in
which he or she participated while
serving the tribal organization. It is
the duty of the employee to identify to
his or her supervisor the extent of par-
ticipation in tribal matters and to re-
quest, when appropriate, to be relieved
from acting on such matters in his gov-
ernmental capacity.

(2) An Indian or Alaska Native may
hold in the Bureau of Indian Affairs a
policy or decisionmaking position, as

defined in the Bureau of Indian Affairs
Manual Part 735, on his or her home
reservation, Area Office, or in the
Central Office, with approval of the
Deputy Assistant Secretary—Indian
Affairs when the following conditions
are met:

(i) During tenure the employee does
not lease land more than $500 in value
per year from the tribe or Alaska Na-
tive corporation for his or her personal
benefit. The Deputy Assistant Sec-
retary—Indian Affairs may authorize
exceptions from the $500 limitation on
an individual basis for cause;

(ii) There is divestiture of any tribal
financial interest (as well as any per-
sonal outside financial interest) that
creates an apparent or actual conflict
situation, unless such divestiture is
precluded by law or the Deputy Assist-
ant Secretary—Indian Affairs deter-
mines that factors, such as, but not
limited to, tribal custom or severe fi-
nancial hardship, provide a basis for
authorizing an individual exception;

(iii) Acquisition of Indian lands is
limited to five (5) acres or less during
tenure in office and may be further re-
stricted to no acquisition of Indian
lands if the employee presently holds
any Indian lands;

(iv) Acquisition of any loans or
grants through the tribal governing
body is prohibited during tenure in of-
fice by the employee, spouse, depend-
ent children or other relatives residing
in the employee’s home. As an excep-
tion, loans or grants are not prohibited
for Higher Education and Adult Voca-
tional Training programs;

(v) Any personal indebtedness to the
tribal governing body is settled in full
prior to appointment. The Appointing
Office many grant extensions not to ex-
ceed 90 days after appointment; and

(vi) Any other specific conflict is sat-
isfactorily resolved.

(3) An Indian or Alaska Native em-
ployee shall not make nor participate
in a substantial manner in any decision
of the Department if he or she has a
private direct interest, as defined in
§ 20.735–21, in the results of the deci-
sion. If the decision is one which the
employee would be expected to make if
he or she had no direct interest, the
matter shall be referred to the next
higher authority of the Department

VerDate 18<FEB>98 09:35 Feb 20, 1998 Jkt 174163 PO 00000 Frm 00429 Fmt 8010 Sfmt 8010 Y:\SGML\174163.TXT 174163-3



434

43 CFR Subtitle A (10–1–97 Edition)§ 20.735–40

which does not have such private direct
interest in an appropriate form but
without recommendation by the em-
ployee having a direct private interest.

(4) The restrictions stated in this sec-
tion shall apply to temporary and
intermittent employees and consult-
ants employed by the Department, ex-
cept employees or consultants who are
members of boards or other organiza-
tions which have as a principal purpose
consultation with the Department re-
lated to Indians and Alaska Natives.

(d) Special conditions for Bureau of In-
dian Affairs employees. Approval may
not be granted to Bureau of Indian Af-
fairs employees to serve in a key deci-
sionmaking role at their home agency
or area office if a close relative or fam-
ily member holds an elected position
with any tribe under the jurisdiction of
the home agency or area office. For the
purpose of this condition, family mem-
bers are defined as: Father, mother,
son, daughter, brother, sister, uncle,
aunt, first cousin, nephew, niece, hus-
band, wife, father-in-law, mother-in-
law, son-in-law, daughter-in-law,
brother-in-law, sister-in-law, step-
father, stepmother, stepson, step-
daughter, stepbrother, stepsister, half
brother or half sister.

[46 FR 58425, Dec. 1, 1981. Redesignated at 58
FR 32447, June 10, 1993]

Subpart D [Reserved]

Subpart E—Resolution of Conflicts
of Interest

§ 20.735–40 Procedures for resolving
conflicts or prohibited holdings.

(a) Remedial action to effect resolution.
(1) Violations of the regulations or the
statutes referred to in this part by an
employee may be cause for mandatory
remedial action. Remedial action
should normally be considered only
after attempts to obtain voluntary res-
olution have failed. Voluntary resolu-
tion may include:

(i) Voluntary divestiture, or
(ii) Voluntary conversion to securi-

ties which are not prohibited or which
do not create actual or apparent con-
flicts of interest with the employee’s
duties.

(2) If the Bureau Ethics Counselor de-
cides that remedial action is required,
immediate action shall be initiated to
remedy the holding of prohibited finan-
cial interests or to eliminate the con-
flict or appearance of conflict of inter-
est created by holding of a prohibited
financial interest within a reasonable
time, usually ninety days.

(b) Remedial action may include: (1)
Reassignment or restriction of the em-
ployee. If an employee is in a job where
there is a conflict of interest, it may be
possible to reassign the employee to
another job where no such conflict
would exist. It may also be possible to
restrict the employee from performing
the particular duties that are creating
the conflict or the appearance of a con-
flict of interest. Although the number
of cases where this remedy can be used
should be rare, the possibility should
be explored before divestiture of the in-
terest is ordered.

(2) Divestiture of the interest. If the
conflict involves the ownership of
stocks, lands, etc., or outside employ-
ment or business interest, the bureau
Ethics Counselor may order the em-
ployee to divest himself or herself of
the stocks, land, or business interest or
to discontinue outside employment,
whichever is appropriate. Divestiture
of the interest shall be ordered in all
situations where reassignment or re-
strictions of an employee will not re-
solve the conflict or where the condi-
tions for a trust described below are
not met. Evidence of divestiture must
be provided in the form of broker’s sale
receipts or other appropriate docu-
ments.

(3) Establishment of a qualified trust.
The Director, U.S. Office of Govern-
ment Ethics, may allow an employee
the option to place holdings in a quali-
fied trust. A qualified trust is estab-
lished when by written agreement, the
employee gives control and legal title
to a trustee. Detailed provisions cover-
ing the establishment of a qualified
trust are contained in 5 CFR part 2634
(Subpart D).

(c) Other forms of trust. Employees
who have pre-existing trusts or inher-
ited trusts (not established by them-
selves) may, in rare instances and on a
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case-by-case basis, receive authoriza-
tion from the Designated Agency Eth-
ics Official to continue the trust, pro-
vided the employee has no control over
its management or assets.

(d) Authority to order remedial action.
(1) Each bureau Ethics Counselor is au-
thorized and shall order resolution of
conflict of interest situations within
his or her bureau. The advice of the ap-
propriate Regional Solicitor, the Asso-
ciate Solicitor—General Law, the Dep-
uty Agency Ethics Official or the Des-
ignated Agency Ethics Official may be
sought before such an order is issued.
This authority to order remedial ac-
tion may not be redelegated.

(2) A Deputy Assistant Secretary—
Policy, Management and Budget is re-
sponsible for ordering resolution of
conflict of interest situations for em-
ployees who file with the Director, Di-
vision of Personnel Services.

(3) The Deputy Secretary is respon-
sible for ordering resolution of conflict
of interest situations for employees
who file with the Deputy Secretary or
the Designated Agency Ethics Official.
The Secretary shall order resolution of
conflict of interest situations involving
the Deputy Secretary.

(e) Disciplinary action. An employee
who fails to comply with an order for
remedial action is considered to be in
violation of these regulations and shall
be subject to disciplinary action, as
provided by § 20.735–4.

[46 FR 58425, Dec. 1, 1981, as amended at 58
FR 32449, June 10, 1993]

§ 20.735–41 Appeal procedures.
(a) When and how to appeal. An em-

ployee has the right to appeal an order
for remedial action under § 20.735–40
and shall have 30 days from the date of
the remedial action order to exercise
this right before any disciplinary ac-
tion may be initiated. For appeals of
remedial orders issued under § 20.735–40,
the procedures described in 370 DM 771
may not be used in lieu of or in addi-
tion to those of this section. Each ap-
peal shall be made in writing and shall
contain:

(1) The basis for appeal,
(2) Facts supporting the basis, and
(3) The telephone number where ap-

pellant can be reached to discuss facts
pertinent to the appeal.

(b) Where to appeal. (1) Orders for re-
medial action issued by the Assistant
Secretary—Policy, Management and
Budget or by a bureau Ethics Coun-
selor may be appealed to the Deputy
Secretary whose decision shall be final.

(2) Orders for remedial action issued
by the Deputy Secretary may be ap-
pealed to the Secretary whose decision
shall be final.

(c) Review Board analysis and rec-
ommendations. (1) Each appeal shall be
considered by a Review Board consist-
ing of a program Assistant Secretary
selected by the Designated Agency
Ethics Official, the Associate Solici-
tor—General Law, and the Director or
Deputy Director Office of Personnel.
Assistant Secretaries may delegate au-
thority to serve on the Review Board
to a Deputy Assistant Secretary who
has not been involved, and who has not
advised or made a decision on the issue
or on the order for remedial action.

(2) The Deputy Agency Ethics Offi-
cial shall serve as secretary to the
Board, except for cases in which he or
she has previously participated. In
such cases, the Board shall designate
an employee who has not previously
been involved with the case to serve as
secretary.

(3) The Review Board members shall:
(i) Obtain from the appropriate ethics

counselor a full statement of actions
and considerations which led to the
order for remedial action including any
supporting documentation or files used
by the Ethics Counselor.

(ii) Obtain from the employee all
facts, information, exhibits for docu-
ments which he or she feels should be
considered before a final decision is
made.

(iii) The secretary to the Board shall
prepare a summary of the facts perti-
nent to the appeal. When appropriate,
the Board may provide for personal ap-
pearance by the appellant before the
Board if necessary to ascertain the cir-
cumstances concerning the appeal or
may designate the Board secretary or
another employee to conduct further
fact finding, or may do both. Fact find-
ing procedures shall be carried out by a
person(s) who

(A) Has not been involved in the mat-
ter being appealed and
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(B) Who does not occupy a position
subordinate to any official who rec-
ommended, advised, made a decision
on, or who otherwise is or was involved
in, the matter being appealed.

(iv) Establish a file containing all
documents related to the appeal, which
shall be available to the appellant and
his or her representative.

(v) Provide to the official who will
decide the appeal an advisory rec-
ommendation on the appeal. The views
of dissenting members of the review
board shall also be provided.

(d) Assurances to the appellant. Each
appellant is assured of:

(1) Freedom from restraint, inter-
ference, coercion, discrimination or re-
prisal in presenting an appeal,

(2) A reasonable amount of official
time to present the appeal if the em-
ployee is otherwise in a duty status,

(3) The right to obtain counseling
from an ethics counselor of the Depart-
ment,

(4) The right to be accompanied, rep-
resented, and advised by a representa-
tive of his or her own choosing. The
Board may disallow the choice of an in-
dividual as a representative if such rep-
resentation would result in a conflict
of interest or position which would
conflict with the priority needs of the
Department or which would give rise to
unreasonable costs to the Government.

(e) Assurances to the appellant’s rep-
resentative. Each person chosen to rep-
resent an appellant is assured of:

(1) Freedom from restraint, inter-
ference, coercion, discrimination or re-
prisal, and

(2) A reasonable amount of official
time to present the appeal if the rep-
resentative is an employee of the De-
partment and is otherwise in a duty
status.

[46 FR 58425, Dec. 1, 1981. Redesignated and
amended at 58 FR 32448, 32449, June 10, 1993]

PART 21—OCCUPANCY OF CABIN
SITES ON PUBLIC CONSERVA-
TION AND RECREATION AREAS

Sec.
21.1 Purpose.
21.2 Scope of regulations.
21.3 Definitions.
21.4 Occupancy under permit of privately

owned cabins on recreation areas and

conservation areas.
21.5 Occupancy under permit of Govern-

ment-owned cabins on public recreation
and conservation areas.

21.6 Cabin site occupancy where a recre-
ation or conservation area has been
leased to, or turned over to, another Fed-
eral or non-Federal public agency for ad-
ministration.

21.7 Occupancy by trespassers.
21.8 Appeals.

AUTHORITY: Sec. 10, 32 Stat. 390; 43 U.S.C.
373; 52 Stat. 609, as amended, 43 U.S.C. 682;
R.S. 2478, 43 U.S.C. 1201; 44 Stat. 471, as
amended, 43 U.S.C. 869; 76 Stat. 653, 16 U.S.C.
460; 48 Stat. 402, as amended, 16 U.S.C. 664; 33
Stat. 614, 16 U.S.C. 686; 45 Stat. 448, 16 U.S.C.
690; 43 Stat. 651, 16 U.S.C. 725; 48 Stat. 1270, 43
U.S.C. 315; 39 Stat. 535, 16 U.S.C. 3.

SOURCE: 32 FR 8361, June 10, 1967, unless
otherwise noted.

§ 21.1 Purpose.

This part establishes (a) when, and
by what standards, use of conservation
and recreation areas under private
cabin permits must be modified or dis-
continued so as to allow the public use
of such areas and (b) the procedures for
renewing, extending, phasing out, or
terminating private cabin permits. No
current permits or any valid existing
rights, are, per se, canceled by the pro-
visions of this part. However, permits
may be canceled for cause, or pursuant
to termination provisions within the
permit itself.

§ 21.2 Scope of regulations.

The provisions of this part apply to
all recreation or conservation areas ad-
ministered by the Department of the
Interior, including recreation or con-
servation areas leased or transferred
for administration to other Federal
and non-Federal public agencies, wher-
ever the Department of the Interior re-
tains jurisdiction over the issuance of
cabin site permits by such other agen-
cies. The provisions of this part do not
modify or cancel any existing arrange-
ment whereby the Department of the
Interior or bureau or office thereof has
leased, or turned over for administra-
tion, a public recreation or conserva-
tion area to another Federal or non-
Federal public agency. The provisions
of this part will also provide policy
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guidelines for the Departmental han-
dling of assignments, amendments, or
modifications of existing permits or
agreements, but do not apply to areas
transferred by deed where the United
States retains a reversionary interest,
nor to areas of the National Park Sys-
tem other than those where private
cabin sites are located.

(a) The policies set out in this part
shall not affect occupancy by private
persons who have private rights, or
rights of occupancy adjudicated or con-
firmed by court action, statute, or pur-
suant to a contract by which they con-
veyed to the Government the land on
which a cabin or other substantial im-
provement is located.

(b) The policies set out in this part
shall not apply to any concession con-
tract or to any other permit or occu-
pancy primarily granted to serve pub-
lic rather than private or individual
purposes— such as, permits granted to
groups who assist in maintaining his-
toric trails, or permits for youth and
church group camp facilities, etc.

(c) The regulations in this part shall
not supersede or substantially con-
travene the implementation of the
Lower Colorado River Land Use Plan.

§ 21.3 Definitions.
(a) Public recreation area or recreation

area means any land, title to which is
in the United States and under the ad-
ministration or jurisdiction of the De-
partment of the Interior that is suit-
able for recreational purposes, includ-
ing all such areas of the National Park
System not excepted by § 21.2, Bureau
of Reclamation Reservoir areas, and
any other areas dedicated to or admin-
istered by the Department for public
recreational use.

(b) Conservation area means any land,
title to which is in the United States
and under the administration or juris-
diction of the Department of the Inte-
rior that is designated for fish, wildlife,
or other conservation purposes, includ-
ing all such areas of the National Wild-
life Refuge Systems, National Fish
Hatchery Systems, and any other such
areas administered by the U.S. Fish
and Wildlife Service; also, land admin-
istered by the Bureau of Land Manage-
ment and suitable for conservation or
protection of fish or wildlife.

(c) Permit means any lease, license, or
other contract whereby a public recre-
ation or conservation area is made
available, in whole or part, to an indi-
vidual or group for recreational pur-
poses for a stipulated period of time,
but does not include leases or transfers
to other Federal or non-Federal public
agencies.

(d) Cabin site means any area within
a public recreation or conservation
area whose occupancy and use is grant-
ed to an individual or group for a pe-
riod of time by permit.

(e) Substantial improvement means any
building, structure, or other relatively
permanent facility or improvement af-
fixed to a cabin site, utilized for human
occupancy or related purposes, and
costing or worth $1,000 or more. It does
not include trailers or similar remov-
able facilities.

(f) Investment in a substantial im-
provement refers to the basic expendi-
ture of moneys or property in kind in
connection with a particular improve-
ment. Thus, for example, where prop-
erty is conveyed by testamentary or
inter vivos gift, the donee will be seen
only as occupying the position of the
donor with respect to the time and
amount of the investment since it was
the donor who made the investment.

(g) Amortization is the process where-
by the investor in a substantial im-
provement derives sufficient use and/or
economic benefit from the improve-
ment over a period of time as to rea-
sonably compensate for his investment.

(h) Trespasser means any person who
is occupying land in a public recreation
or conservation area without a valid
permit.

(i) Authorized Officer means any per-
son or persons designated by the head
of any bureau or office of the Depart-
ment with administrative jurisdiction
over a particular conservation or recre-
ation area, to make determinations
and take other actions, consistent with
the regulations in this part with re-
spect to such area.

§ 21.4 Occupancy under permit of pri-
vately owned cabins on recreation
areas and conservation areas.

(a) In any areas where the Authorized
Officer determines that the rec-
reational requirements of the general
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public are limited, and is an area where
private cabin site use has heretofore
been permitted, he may extend or
renew permits. Each such existing per-
mit and any extension or renewal
thereof will be:

(1) Reviewed at least once in every 5-
year period to determine that the con-
tinued use of the individual cabin site
is not inconsistent with the needs of
the general public for use of the area.
In periodically reviewing whether the
existence of private cabin sites con-
flicts with the best public use of an
area, consideration shall be given to (i)
existing and projected public need for
the area, (ii) compatibility between
public uses and private cabin sites, (iii)
development potential and plans for
the area, and (iv) other relevant fac-
tors.

(2) Whenever the Authorized Officer
determines that the public need for use
of a recreation or conservation area
has grown to a point where continued
private cabin site use is no longer in
the public interest, the procedures set
forth in paragraph (b) of this section
will be invoked to phase out existing
permits by reducing and eliminating
renewals, or extensions, consistent
with protection of legitimate invest-
ment in improvements. These deter-
minations and the reasons therefor
shall be published in the FEDERAL REG-
ISTER, together with such other forms
of public notice as may be appropriate
and necessary as determined by the
Authorized Officer.

(3) Except as otherwise provided in
an existing permit, no substantial im-
provement may hereafter be placed on
any cabin site under permit without
the prior approval of the Authorized
Officer, and on such terms as the Au-
thorized Officer may provide, consist-
ent with public need. All renewed or
extended permits shall contain this
provision. Any such provision shall ex-
pressly state that the permission to
place a substantial improvement on
the site is a limited license subject to
public need for the area and does not
give the owner of the improvement any
interest in the land or any special
rights or equities, other than the right
to remove the improvement at any
time, subject to the land being left in
reasonably unimpaired condition. This

provision shall expressly stipulate that
the owner shall have as a time period
within which to amortize his invest-
ment in a substantial improvement
placed on the site after the date of the
regulations in this part, only the pe-
riod of his existing permit, together
with such extensions of his permit as
may be granted consistent with the
regulations in this part.

(b) Whenever the Authorized Officer
determines, pursuant to paragraph
(a)(2) of this section that the needs of
the general public for a particular pub-
lic recreation or conservation area are
sufficient to be inconsistent with fur-
ther use of that area for private cabin
sites, no further extension, or renewals
of permits for any individual site shall,
except as otherwise required by law, be
granted for any period extending more
than 5 years after the effective date of
that determination: Provided, however,
That, except as otherwise required by
law, if an investment was made in a
substantial improvement upon a site
before the effective date of this part,
the extension or renewal of the permit
for such site shall be made for a period
sufficient to permit 20 years amortiza-
tion of the investment from the date of
the investment in the improvement
upon the site, unless the Authorized
Officer finds that the needs of the gen-
eral public for that site require that
the extension or renewal be for a lesser
period. Thus, for example, if a permit
for the site is purchased before the ef-
fective date of the regulations in this
part with the substantial improvement
then in place, for a consideration of
$1,000 or more, such amortization pe-
riod runs from the purchase date, and
is not affected, in any event, by the
date of the determination under para-
graph (a) of this section. The amortiza-
tion period for any investment in a
substantial improvement on or after
the effective date of the regulations in
this part is covered by paragraph (a)(3)
of this section, this paragraph (b), and
paragraph (b)(5) of this section.

(1) Any permit, in an area required
for general public recreation or con-
servation use, that expires prior to 5
years after the determination de-
scribed in this paragraph (b), may, if
otherwise authorized by law, be ex-
tended to the end of such 5 years if the
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Authorized Officer determines that
such extension is necessary to the fair
and efficient administration of this
part.

(2) Any renewal or extension of a per-
mit pursuant to this part shall be sub-
ject to the condition that the occupant
maintain the site and the improve-
ments thereon in a good and service-
able condition, ordinary wear and tear
excluded.

(3) Any renewal or extension of a per-
mit shall expressly state its termi-
nation date and that there will be no
extension or renewal thereafter, except
as provided by this part. Permits shall
expressly state that they grant no vest-
ed property right but afford only a lim-
ited license to occupy the land, pending
a greater public use.

(4) Upon termination of occupancy
under a permit, its renewal or exten-
sion, the permittee shall remove his
improvements from the site within 90
days from the date of termination, and
the land shall be left in reasonably
unimpaired condition and as near to its
original undisturbed condition as pos-
sible. Any property not so removed
shall become the property of the Unit-
ed States or may be moved off the site,
at the cost of the permittee. Any re-
newal, or extension, of a permit shall
state these requirements.

(5) Voluntary and involuntary trans-
fers of cabin site permits, including by
sale, devise, inheritance, or otherwise,
may be permitted, subject to approval
by the Authorized Officer, subject to
the terms, conditions, and restrictions
in the permit. No such transfer shall
operate to extend the terms of a per-
mit. A transfer after the effective date
of the regulations in this part shall
give the transferee no rights in addi-
tion to those which the transferor had.
Where any transfer of a cabin site per-
mit is approved, the approval shall
state in writing the requirements of
this paragraph, and include the state-
ment that the amortization period for
any substantial improvement located
on the site shall be limited to the pe-
riod to which the transferor would
have been entitled under the regula-
tions in this part.

(6) Nonuse of a site for a period of
more than 2 consecutive calendar years
shall terminate the permit without

right of renewal (subject to the specific
terms of the permit): Provided, however,
That where the nonuse is the result of
the death, illness, or military service
of the permittee the Authorized Officer
may waive such nonuse. In such case,
sale or transfer of the improvement
may be made for the unexpired portion
of the permit and subject to the provi-
sions for amortization set forth in this
section. The Authorized Officer may
make exceptions to this termination
provision in any case where he deter-
mines that the needs of the general
public so require (see introductory text
of this paragraph (b)). All permits re-
newed, or extended after the effective
date of this part shall state the re-
quirements of this paragraph.

§ 21.5 Occupancy under permit of Gov-
ernment-owned cabins on public
recreation and conservation areas.

(a) Those permittees who occupy
Government-owned cabins, including
those whose permits currently have ex-
pired, but previously have been re-
newed on a year-to-year basis, may
have their permits renewed up to July
1, 1969. After that date, the permits
shall not be renewed and shall be ter-
minated finally except upon a deter-
mination by the Authorized Officer
that a renewal or extension is fully
consistent with the public use of the
area.

(b) The provisions for amortization of
substantial improvements do not apply
to this type of occupancy.

§ 21.6 Cabin site occupancy where a
recreation or conservation area has
been leased to, or turned over to,
another Federal or non-Federal
public agency for administration.

(a) After the effective date of this
part, any agreement whereby a recre-
ation or conservation area is leased or
turned over to another Federal or non-
Federal public agency for administra-
tion, shall include the requirement
that any permits to individuals, groups
or others issued or extended by another
Federal or non-Federal public agency
to whom an area has been leased or
transferred for administration, shall
comply with, and set forth on the face
of the permit, the requirements stated
in this part. Similar requirements shall
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be applied in situations where an exist-
ing agreement reserves such authority
to this Department.

(b) All such arrangements between
another public agency and a permittee
(see § 21.2) shall be reviewed by the Au-
thorized Officer to assure full compli-
ance with those provisions of the per-
mit which are designed to assure per-
formance in the best interests of the
general public.

(c) Renewals, extensions, or new
leases or transfers to other Federal,
State, or local agencies for administra-
tion of public recreation areas, shall be
granted only pursuant to the policies
set forth in this part, and only upon an
affirmative finding by the Authorized
Officer that they are fully consistent
with present and future public uses. All
applicable safeguards set forth in this
part, including the protection of future
public uses, shall be expressly incor-
porated into such leases or transfers.

§ 21.7 Occupancy by trespassers.
Occupants of cabin sites who do not

hold a valid permit for the occupancy
or use of the site, shall be required to
surrender occupancy, failing which
legal action shall be taken. Nothing
herein shall grant any rights to a tres-
passer.

§ 21.8 Appeals.
Any determination made pursuant to

any of the provisions of this part may
be appealed to the Director, Office of
Hearings and Appeals, in accordance
with the general rules set forth in sub-
part B of part 4 of this title and the
special procedural rules in subpart G of
part 4 of this title, applicable to pro-
ceedings in appeals cases which do not
lie within the appellate jurisdiction of
an established Appeals Board of the Of-
fice of Hearings and Appeals.

[36 FR 7206, Apr. 15, 1971]

PART 22—ADMINISTRATIVE CLAIMS
UNDER THE FEDERAL TORT
CLAIMS ACT AND INDEMNIFICA-
TION OF DEPARTMENT OF THE IN-
TERIOR EMPLOYEES

Subpart A—Administrative Tort Claims

Sec.

22.1 Purpose.
22.2 Provisions of law and regulations

thereunder.
22.3 Procedure for filing claims.
22.4 Denial of claims.
22.5 Payment of claims.

Subpart B—Indemnification of Department
of the Interior Employees

22.6 Policy.

AUTHORITY: 28 U.S.C. 2671–2680; 5 U.S.C. 301.

SOURCE: 32 FR 6683, May 2, 1967, unless oth-
erwise noted.

Subpart A—Administrative Tort
Claims

§ 22.1 Purpose.
(a) The purpose of this part is to es-

tablish procedures for the filing and
settlement of claims accruing on and
after January 18, 1967, under the Fed-
eral Tort Claims Act (in part, 28 U.S.C.
2401(b), 2671–2680, as amended by Pub.
L. 89–506, 80 Stat. 306).

(b) [Reserved]

[32 FR 6683, May 2, 1967, as amended at 47 FR
38329, Aug. 31, 1982]

§ 22.2 Provisions of law and regula-
tions thereunder.

(a) Section 2672 of title 28 U.S. Code,
as above amended, provides that:

The head of each Federal agency or his des-
ignee, in accordance with regulations pre-
scribed by the Attorney General, may con-
sider, ascertain, adjust, determine, com-
promise, and settle any claim for injury or
death caused by the negligent or wrongful
act or omission of any employee of the agen-
cy while acting within the scope of his office
or employment, under circumstances where
the United States, if a private person, would
be liable to the claimant in accordance with
the law of the place where the act or omis-
sion occurred: Provided, That any award,
compromise, or settlement in excess of
$25,000 shall be effected only with the prior
written approval of the Attorney General or
his designee.

Subject to the provisions of this title relat-
ing to civil actions on tort claims against
the United States, any such award, com-
promise, settlement, or determination shall
be final and conclusive on all officers of the
Government, except when procured by means
of fraud.

Any award, compromise, or settlement in
an amount of $2,500 or less made pursuant to
this section shall be paid by the head of the
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Federal agency concerned out of appropria-
tions available to that agency. Payment of
any award, compromise, or settlement in an
amount in excess of $2,500 made pursuant to
this section or made by the Attorney Gen-
eral in any amount pursuant to section 2677
of this title shall be paid in a manner similar
to judgments and compromises in like causes
and appropriations or funds available for the
payment of such judgments and compromises
are hereby made available for the payment
of awards, compromises, or settlements
under this chapter.

The acceptance by the claimant of any
such award, compromise, or settlement shall
be final and conclusive on the claimant, and
shall constitute a complete release of any
claim against the United States and against
the employee of the Government whose act
or omission gave rise to the claim, by reason
of the same subject matter.

(b) Subsection (a) of section 2675 of
said title 28 provides that:

An action shall not be instituted upon a
claim against the United States for money
damages for injury or death caused by the
negligent or wrongful act or omission of any
employee of the Government while acting
within the scope of his office or employment,
unless the claimant shall have first pre-
sented the claim to the appropriate Federal
agency and his claim shall have been finally
denied by the agency in writing and sent by
certified or registered mail. The failure of
any agency to make final disposition of a
claim within 6 months after it is filed shall,
at the option of the claimant any time there-
after, be deemed a final denial of the claim
for purposes of this section. The provisions
of this subsection shall not apply to such
claims as may be asserted under the Federal
Rules of Civil Procedure by third party com-
plaint, cross-claim, or counter-claim.

(c) Section 2678 of said title 28, as
amended, provides that no attorney
shall charge fees in excess of 25 percent
of a judgment or settlement after liti-
gation, or in excess of 20 percent of ad-
ministrative settlements.

(d) Subsection (b) of section 2679 of
said title 28 provides that tort remedies
against the United States resulting
from the operation of any employee of
the Government of any motor vehicle
while acting within the scope of his
employment shall be exclusive of any
other civil action or proceeding against
the employee or his estate.

(e) Subsection (b) of section 2401 of
said title 28 provides:

A tort claim against the United States
shall be forever barred unless it is presented

in writing to the appropriate Federal agency
within 2 years after such claim accrues or
unless action is begun within 6 months after
the date of mailing, by certified or registered
mail, of notice of final denial of the claim by
the agency to which it was presented.

(f) The Federal Tort Claims Act, as
amended, shall apply to claims accru-
ing 6 months or more after date of its
enactment (date of enactment, July 18,
1966).

(g) Pursuant to section 2672 of title
28, United States Code, as amended, the
Attorney General has issued regula-
tions (herein referred to as ‘‘the Regu-
lations’’; 28 CFR part 14), prescribing
standards and procedures for settle-
ment of tort claims (31 FR 16616). The
officers to whom authority is delegated
to settle tort claims shall follow and be
guided by such Regulations (28 CFR
part 14).

§ 22.3 Procedure for filing claims.

(a) The procedure for filing and the
contents of claims shall be pursuant to
§§ 14.2, 14.3 and 14.4 of the regulations
(28 CFR part 14).

(b) Claims shall be filed directly with
the local field office of the Bureau or
Office of the Department out of whose
activities the accident or incident oc-
curred.

(c) Upon receipt of a claim, the time
and date of receipt shall be recorded.
The claim shall be forwarded with the
investigative file immediately to the
appropriate Associate, Regional, or
Field Solicitor for determination.

(5 U.S.C. 301, 5 U.S.C. 552)

[40 FR 53591, Nov. 19, 1975]

§ 22.4 Denial of claims.

Denial of a claim shall be commu-
nicated as provided by § 14.9 of the reg-
ulations (28 CFR part 14).

§ 22.5 Payment of claims.

(a) When an award of $2,500 or less is
made, the voucher signed by the claim-
ant shall be transmitted for payment
to the appropriate Bureau or Office of
the Department. When an award over
$2,500 is made, transmittal for payment
will be made as prescribed by § 14.10 of
the regulations (28 CFR part 14).
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(b) Prior to payment appropriate re-
leases shall be obtained as provided in
said section.

Subpart B—Indemnification of De-
partment of the Interior Em-
ployees

§ 22.6 Policy.
(a) The Department of the Interior

may indemnify a Department em-
ployee, who is personally named as a
defendant in any civil suit in state or
federal court or an arbitration proceed-
ing or other proceeding seeking dam-
ages against a Department employee
personally, for any verdict, judgment,
or other monetary award which is ren-
dered against such employee, provided
that the conduct giving rise to the ver-
dict, judgment, or award was taken
within the scope of his or her employ-
ment and that such indemnification is
in the interest of the Department of
the Interior as determined by the Sec-
retary or his designee.

(b) The Department of the Interior
may settle or compromise a personal
damage claim against a Department
employee by the payment of available
funds, at any time, provided the al-
leged conduct giving rise to the per-
sonal damage claim was taken within
the employee’s scope of employment
and that such settlement or com-
promise is in the interest of the De-
partment of the Interior as determined
by the Secretary or his designee.

(c) Absent exceptional circumstances
as determined by the Secretary or his
designee, the Department will not en-
tertain a request either to agree to in-
demnify or to settle a personal damage
claim before entry of an adverse ver-
dict, judgment, or award.

(d) A Department employee may re-
quest indemnification to satisfy a ver-
dict, judgment, or award entered
against the employee. The employee
shall submit a written request, with
appropriate documentation including
copies of the verdict, judgment, award,
or settlement proposal, in a timely
manner to the Solicitor, who shall
make a recommended disposition of
the request. Where appropriate, the De-
partment shall seek the views of the
Department of Justice. The Solicitor
shall forward the request, the accom-

panying documentation, and the Solici-
tor’s recommendation to the Secretary
or his designee for decision.

(e) Any payment under this section
either to idemnify a Department of the
Interior employee or to settle a per-
sonal damage claim shall be contingent
upon the availability of appropriated
funds of the Department of the Inte-
rior.

[55 FR 4610, Feb. 9, 1990]

PART 23—SURFACE EXPLORATION,
MINING AND RECLAMATION OF
LANDS

Sec.
23.1 Purpose.
23.2 Scope.
23.3 Definitions.
23.4 Application for permission to conduct

exploration operations.
23.5 Technical examination of prospective

surface exploration and mining oper-
ations.

23.6 Basis for denial of a permit, lease, or
contract.

23.7 Approval of exploration plan.
23.8 Approval of mining plan.
23.9 Performance bond.
23.10 Reports: Inspection.
23.11 Notice of noncompliance: Revocation.
23.12 Appeals.
23.13 Consultation.

AUTHORITY: Sec. 32, 41 Stat. 450, as amend-
ed; 30 U.S.C. 189; sec. 5, 44 Stat. 1058; 30 U.S.C.
285; sec. 10, 61 Stat. 915; 30 U.S.C. 359; and sec.
2, 48 Stat. 1270; 43 U.S.C. 315.

SOURCE: 34 FR 852, Jan. 18, 1969, unless oth-
erwise noted.

§ 23.1 Purpose.
It is the policy of this Department to

encourage the development of the min-
eral resources under its jurisdiction
where mining is authorized. However,
the public interest requires that, with
respect to the exploration for, and the
surface mining of, such minerals, ade-
quate measures be taken to avoid, min-
imize, or correct damage to the envi-
ronment—land, water, and air—and to
avoid, minimize, or correct hazards to
the public health and safety. The regu-
lations in this part prescribe proce-
dures to that end.

§ 23.2 Scope.
(a) Except as provided in paragraph

(b) of this section, the regulations in
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this part provide for the protection and
conservation of nonmineral resources
during operations for the discovery, de-
velopment, surface mining, and onsite
processing of minerals under permits,
leases, or contracts issued pursuant to:
The Mineral Leasing Act of February
25, 1920, as amended (30 U.S.C. 181–287);
the Mineral Leasing Act for Acquired
Lands (30 U.S.C. 251–359); and title 23,
United States Code, section 317, relat-
ing to appropriation for highway pur-
poses of lands owned by the United
States.

(b) The regulations in this part do
not cover the exploration for oil and
gas or the issuance of leases, or oper-
ations thereunder, for oil and gas under
the mineral leasing acts, which are
covered by regulations in subpart 3107
and part 3120 of this title and 30 CFR
part 221; neither do they cover min-
erals underlying Indian tribal or allot-
ted lanes, which are subject to regula-
tions in title 25 CFR, nor minerals sub-
ject to the general mining laws (30
U.S.C. 21 through 54); nor minerals
under the Materials Act; nor minerals
underlying lands, the surface of which
is not owned by the U.S. Government;
nor minerals or operations subject to
the provisions of 43 CFR subpart 3041.

NOTE: See Redesignation Table 2 of 43 CFR
part 4000 to End, for appropriate sections of
former subpart 3107 and part 3120 referred to
in the above paragraph (b).

(c) The regulations in this part shall
apply only to permits, leases, or con-
tracts issued subsequent to the date on
which the regulations become effec-
tive.

[34 FR 852, Jan. 18, 1969, as amended at 37 FR
12801, June 29, 1972; 41 FR 20273, May 17, 1976;
48 FR 27016, June 10, 1983]

§ 23.3 Definitions.
As used in the regulations in this

part:
(a) Mineral leasing acts means the

Mineral Leasing Act of February 25,
1920, as amended and supplemented (30
U.S.C. 181–287) and the Mineral Leasing
Act for Acquired Lands (30 U.S.C. 351–
359);

(b) Mining Supervisor means the Area
Mining Supervisor, or his authorized
representative, of the Geological Sur-
vey authorized as provided in 30 CFR

211.3 and 231.2 to supervise operations
on the land covered by a permit or
lease;

(c) District manager means the man-
ager of the district office or other au-
thorized officer of the Bureau of Land
Management having administrative ju-
risdiction of and responsibility for the
land covered by a permit, lease, con-
tract, application, or offer;

(d) Overburden means all the earth
and other materials which lie above a
natural deposit of minerals and such
earth and other materials after re-
moval from their natural state in the
process of mining;

(e) Area of land to be affected or area
of land affected means the area of land
from which overburden is to be or has
been removed and upon which the over-
burden or waste is to be or has been de-
posited, and includes all lands affected
by the construction of new roads or the
improvement or use of existing roads
to gain access to an operation and for
haulage;

(f) Operation means all of the prem-
ises, facilities, roads, and equipment
used in the process of determining the
location, composition or quality of a
mineral deposit, or in developing, ex-
tracting, or onsite processing of a min-
eral deposit in a designated area;

(g) Method of operation means the
method or manner by which a cut or
open pit is made, the overburden is
placed or handled, water is controlled
or affected and other pacts performed
by the operator in the process of ex-
ploring or uncovering and removing or
onsite processing of a mineral deposit;

(h) Holder or Operator means the per-
mittee, leasee, or contractor des-
ignated in a permit, lease, or contract;

(i) Reclamation means measures un-
dertaken to bring about the necessary
reconditioning or restoration of land or
water that has been affected by explo-
ration or mineral development, mining
or onsite processing operations, and
waste disposal, in ways which will pre-
vent or control onsite and offsite dam-
age to the environment.

[34 FR 852, Jan. 18, 1969, as amended at 38 FR
10009, Apr. 23, 1973; 48 FR 27016, June 10, 1983]
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§ 23.4 Application for permission to
conduct exploration operations.

No person shall, in any manner or by
any means which will cause the surface
of lands to be disturbed, explore, test,
or prospect for minerals (other than oil
and gas) subject to disposition under
the mineral leasing acts without first
filing an application for, and obtaining,
a permit, lease or contract which au-
thorizes such exploring, testing, or
prospecting.

[34 FR 852, Jan. 18, 1969, as amended at 48 FR
27016, June 10, 1983]

§ 23.5 Technical examination of pro-
spective surface exploration and
mining operations.

(a)(1) In connection with an applica-
tion for a permit or lease under the
mineral leasing acts, the district man-
ager shall make, or cause to be made,
a technical examination of the prospec-
tive effects of the proposed exploration
or surface mining operations upon the
environment. The technical examina-
tion shall take into consideration the
need for the preservation and protec-
tion of other resources, including rec-
reational, scenic, historic, and ecologi-
cal values; the control of erosion,
flooding, and pollution of water; the
isolation of toxic materials; the pre-
vention of air pollution; the reclama-
tion by revegetation, replacement of
soil, or by other means, of lands af-
fected by the exploration or mining op-
erations; the prevention of slides; the
protection of fish and wildlife and their
habitat; and the prevention of hazards
to public health and safety.

(2) A technical examination of an
area should be made with the recogni-
tion that actual potential mining sites
and mining operations vary widely
with respect to topography, climate,
surrounding land uses, proximity to
densely used areas, and other environ-
mental influences and that mining and
reclamation requirements should pro-
vide sufficient flexibility to permit ad-
justment to local conditions.

(b) Based upon the technical exam-
ination, the district manager shall for-
mulate the general requirements which
the applicant must meet for the protec-
tion of nonmineral resources during
the conduct of exploration or mining
operations and for the reclamation of

lands or waters affected by exploration
or mining operations. The general re-
quirements shall be made known in
writing to the applicant before the is-
suance of a permit or lease or the mak-
ing of a contract, and upon acceptance
thereof by the applicant, shall be incor-
porated in the permit, lease, or con-
tract. If an application or offer is made
under the Mineral Leasing Act for Ac-
quired Lands and if the lands are under
the jurisdiction of an agency other
than the Department of the Interior,
the requirements must incorporate
provisions prescribed by that agency. If
the application or offer is made under
the Mineral Leasing Act of February
25, 1920, and if the lands are under the
jurisdiction of an agency other than
the Department of the Interior, the dis-
trict manager shall consult representa-
tives of the agency administering the
land and obtain their recommendations
for provisions to be incorporated in the
general requirements. If the district
manager does not concur in the rec-
ommendations, the issues shall be re-
ferred for resolution to the Under Sec-
retary of the Department of the Inte-
rior and the comparable officer of the
agency submitting the recommenda-
tions. In the case of disagreement on
the issues which are so referred, the
Secretary of the Interior shall make a
determination on the recommenda-
tions which shall be final and binding.

(c) In each instance in which an ap-
plication or offer is made under the
mineral leasing acts, the mining super-
visor shall participate in the technical
examination and in the formulation of
the general requirements. If the lands
covered by an application or offer are
under the jurisdiction of a bureau of
the Department of the Interior other
than the Bureau of Land Management,
the district manager shall consult rep-
resentatives of the bureau administer-
ing the land. If the lands covered by
the application or offer are under the
jurisdiction of an agency other than
the Department of the Interior and
that agency makes a technical exam-
ination of the type provided for in
paragraph (a) of this section, district
managers and mining supervisors are
authorized to participate in that exam-
ination.
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(d) Whenever it is determined that
any part of the area described in an ap-
plication or offer for a permit, lease, or
contract is such that previous experi-
ence under similar conditions has
shown that operations cannot feasibly
be conducted by any known methods or
measures to avoid—

(1) Rock or landslides which would be
a hazard to human lives or endanger or
destroy private or public property; or

(2) Substantial deposition of sedi-
ment and silt into streams, lakes, res-
ervoirs; or

(3) A lowering of water quality below
standards established by the appro-
priate State water pollution control
agency, or by the Secretary of the Inte-
rior; or

(4) A lowering of the quality of wa-
ters whose quality exceeds that re-
quired by the established standards—
unless and until it has been affirma-
tively demonstrated to the State water
pollution control agency and to the De-
partment of the Interior that such low-
ering of quality is necessary to eco-
nomic and social development and will
not preclude any assigned uses made of
such waters; or

(5) The destruction of key wildlife
habitat or important scenic, historical,
or other natural or cultural features;
the district manager may prohibit or
otherwise restrict operations on such
part of an area.

(e) If, on the basis of a technical ex-
amination, the district manager deter-
mines that there is a likelihood that
there will be a lowering of water qual-
ity as described in paragraphs (d) (3)
and (4) of this section caused by the op-
eration, no lease or permit shall be is-
sued or contract made until after con-
sultation with the Federal Water Pol-
lution Control Administration and a
finding by the Administration that the
proposed operation would not be in vio-
lation of the Federal Water Pollution
Control Act, as amended (33 U.S.C. sec-
tion 466 et seq.) or of Executive Order
No. 11288 (31 FR 9261). Where a permit
or lease is involved the district man-
ager’s determination shall be made in
consultation with the mining super-
visor.

(f) Each notice of a proposed appro-
priation of a materials site filed by the
Department of Transportation under 23

U.S.C. 317 shall be transmitted to the
proper district manager. The district
manager shall cause a technical exam-
ination to be made as provided in para-
graph (a) of this section and shall for-
mulate the requirements which the
State highway department or its nomi-
nee must meet. If the land covered by
the proposed appropriation is under the
jurisdiction of a bureau of the Depart-
ment other than the Bureau of Land
Management, the district manager
shall consult representatives of the bu-
reau administering the land. If the dis-
trict manager determines, or, in an in-
stance in which the land is adminis-
tered by another bureau, a representa-
tive of that bureau determines that the
proposed appropriation is contrary to
the public interest or is inconsistent
with the purposes for which such land
or materials are reserved, the district
manager shall promptly submit the
matter to the Secretary of the Interior
for his decision. In other instances, the
district manager shall notify the De-
partment of Transportation of the re-
quirements and conditions which the
State highway department or its nomi-
nee must meet.

[34 FR 852, Jan. 18, 1969, as amended at 48 FR
27016, June 10, 1983]

§ 23.6 Basis for denial of a permit,
lease, or contract.

An application or offer for a permit,
lease, or contract to conduct explor-
atory or extractive operations may be
denied any applicant or offeror who has
forfeited a required bond because of
failure to comply with an exploration
or mining plan. However, a permit,
lease, or contract may not be denied an
applicant or offeror because of the for-
feiture of a bond if the lands disturbed
under his previous permit, lease, or
contract have subsequently been re-
claimed without cost to the Federal
Government.

§ 23.7 Approval of exploration plan.
(a) Before commencing any surface

disturbing operations to explore, test,
or prospect for minerals covered by the
mineral leasing acts the operator shall
file with the mining supervisor a plan
for the proposed exploration oper-
ations. The mining supervisor shall
consult with the district manager with
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respect to the surface protection and
reclamation aspects before approving
said plan.

(b) Depending upon the size and na-
ture of the operation and the require-
ments established pursuant to § 23.5 the
mining supervisor or the district man-
ager may require that the exploration
plan submitted by the operator include
any or all of the following:

(1) A description of the area within
which exploration is to be conducted;

(2) Two copies of a suitable map or
aerial photograph showing topo-
graphic, cultural and drainage fea-
tures;

(3) A statement of proposed explo-
ration methods, i.e. drilling, trenching,
etc., and the location of primary sup-
port roads and facilities;

(4) A description of measures to be
taken to prevent or control fire, soil
erosion, pollution of surface and
ground water, damage to fish and wild-
life or other natural resources, and
hazards to public health and safety
both during and upon abandonment of
exploration activities.

(c) The mining supervisor or the dis-
trict manager shall promptly review
the exploration plan submitted to him
by the operator and shall indicate to
the operator any changes, additions, or
amendments necessary to meet the re-
quirements formulated pursuant to
§ 23.5, the provisions of the regulations
in this part, and the terms of the per-
mit.

(d) The operator shall comply with
the provisions of an approved explo-
ration plan. The mining supervisor and
the district manager may, with respect
to such a plan, exercise the authority
provided by paragraphs (f) and (g) of
§ 23.8 respecting a mining plan.

[34 FR 852, Jan. 18, 1969, as amended at 48 FR
27016, June 10, 1983]

§ 23.8 Approval of mining plan.
(a) Before surface mining operations

may commence under any permit or
lease issued under the mineral leasing
acts the operator must file a mining
plan with the mining supervisor and
obtain his approval of the plan. Para-
graphs (b) through (g) of this section
confer authority upon mining super-
visors with respect to mining plans
pertaining to permits or leases issued

under the mineral leasing acts. The
mining supervisor shall consult with
the district manager with respect to
the surface protection and reclamation
aspects before approving said plan.

(b) Depending on the size and nature
of the operation and the requirements
established pursuant to § 23.5, the min-
ing supervisor or the district manager
may require that the mining plan sub-
mitted by the operator include any or
all of the following:

(1) A description of the location and
area to be affected by the operations;

(2) Two copies of a suitable map, or
aerial photograph showing the topog-
raphy, the area covered by the permit,
lease, or contract, the name and loca-
tion of major topographic and cultural
features, and the drainage plan away
from the area to be affected;

(3) A statement of proposed methods
of operating, including a description of
proposed roads or vehicular trails; the
size and location of structures and fa-
cilities to be built;

(4) An estimate of the quantity of
water to be used and pollutants that
are expected to enter any receiving wa-
ters;

(5) A design for the necessary im-
poundment, treatment or control of all
runoff water and drainage from work-
ings so as to reduce soil erosion and
sedimentation and to prevent the pol-
lution of receiving waters;

(6) A description of measures to be
taken to prevent or control fire, soil
erosion, pollution of surface and
ground water, damage to fish and wild-
life, and hazards to public health and
safety; and

(7) A statement of the proposed man-
ner and time of performance of work to
reclaim areas disturbed by the holder’s
operation.

(c) In those instances in which the
permit, lease, or contract requires the
revegetation of an area of land to be af-
fected the mining plan shall show:

(1) Proposed methods of preparation
and fertilizing the soil prior to replant-
ing;

(2) Types and mixtures of shrubs,
trees, or tree seedlings, grasses or leg-
umes to be planted; and
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(3) Types and methods of planting,
including the amount of grasses or leg-
umes per acre, or the number and spac-
ing of trees, or tree seedlings, or com-
binations of grasses and trees.

(d) In those instances in which the
permit, lease, or contract requires re-
grading and backfilling, the mining
plan shall show the proposed methods
and the timing of grading and back-
filling of areas to be affected by the op-
eration.

(e) The mining supervisor or the dis-
trict manager shall review the mining
plan submitted to him by the operator
and shall promptly indicate to the op-
erator any changes, additions, or
amendments necessary to meet the re-
quirements formulated pursuant to
§ 23.5, the provisions of the regulations
in this part and the terms of the per-
mit, lease, or contract. The operator
shall comply with the provisions of an
approved mining plan.

(f) A mining plan may be changed by
mutual consent of the mining super-
visor or the district manager and the
operator at any time to adjust to
changed conditions or to correct any
oversight. To obtain approval of a
change or supplemental plan the opera-
tor shall submit a written statement of
the proposed changes or supplement
and the justification for the changes
proposed. The mining supervisor or the
district manager shall promptly notify
the operator that he consents to the
proposed changes or supplement or, in
the event he does not consent, he shall
specify the modifications thereto under
which the proposed changes or supple-
ment would be acceptable. After mu-
tual acceptance of a change of a plan
the operator shall not depart therefrom
without further approval.

(g) If circumstances warrant, or if de-
velopment of a mining plan for the en-
tire operation is dependent upon un-
known factors which cannot or will not
be determined except during the
progress of the operations, a partial
plan may be approved and supple-
mented from time to time. The opera-
tor shall not, however, perform any op-
eration except under an approved plan.

[34 FR 852, Jan. 18, 1969, as amended at 48 FR
27016, June 10, 1983]

§ 23.9 Performance bond.

(a)(1) Upon approval of an explo-
ration plan or mining plan, the opera-
tor shall be required to file a suitable
performance bond of not less than
$2,000 with satisfactory surety, payable
to the Secretary of the Interior, and
the bond shall be conditioned upon the
faithful compliance with applicable
regulations, the terms and conditions
of the permit, lease, or contract, and
the exploration or mining plan as ap-
proved, amended or supplemented. The
bond shall be in an amount sufficient
to satisfy the reclamation require-
ments of an approved exploration or
mining plan, or an approved partial or
supplemental plan. In determining the
amount of the bond consideration shall
be given to the character and nature of
the reclamation requirements and the
estimated costs of reclamation in the
event that the operator forfeits his per-
formance bond.

(2) In lieu of a performance bond an
operator may elect to deposit cash or
negotiable bonds of the U.S. Govern-
ment. The cash deposit or the market
value of such securities shall be equal
at least to the required sum of the
bond.

(b) A bond may be a nationwide or
statewide bond which the operator has
filed with the Department under the
provisions of the applicable leasing
regulations in subchapter C of chapter
II of this title, if the terms and condi-
tions thereof are sufficient to comply
with the regulations in this part.

(c) The district manager shall set the
amount of a bond and take the nec-
essary action for an increase or for a
complete or partial release of a bond.
He shall take action with respect to
bonds for leases or permits only after
consultation with the mining super-
visor.

(d) Performance bonds will not be re-
quired of Federal, State, or other gov-
ernmental agencies. Where the explo-
ration or mining is actually performed
for such Federal, State, or govern-
mental agencies by a contractor who
would have to post a bond under the
terms of paragraph (a) of this section if
he were the operator, such agencies
shall require the contractor to furnish
a bond payable to the United States

VerDate 18<FEB>98 09:35 Feb 20, 1998 Jkt 174163 PO 00000 Frm 00443 Fmt 8010 Sfmt 8010 Y:\SGML\174163.TXT 174163-3



448

43 CFR Subtitle A (10–1–97 Edition)§ 23.10

which meets the requirements of para-
graph (a) of this section. If, for some
other purpose, the contractor furnishes
a performance bond, an amendment to
that bond which meets the require-
ments of paragraph (a) of this section
will be acceptable in lieu of an addi-
tional or separate bond.

[34 FR 852, Jan. 18, 1969, as amended at 35 FR
11237, July 14, 1970]

§ 23.10 Reports: Inspection.
(a)(1) The holder of a permit or lease

under the mineral leasing acts shall
file the reports required by this section
with the mining supervisor.

(2) The provisions of this section con-
fer authority and impose duties upon
mining supervisors with respect to per-
mits or leases issued under the mineral
leasing acts.

(b) Operations report: Within 30 days
after the end of each calendar year, or
if operations cease before the end of a
calendar year, within 30 days after the
cessation of operations, the operator
shall submit an operations report con-
taining the following information:

(1) An identification of the permit,
lease, or contract and the location of
the operation;

(2) A description of the operations
performed during the period of time for
which the report is filed;

(3) An identification of the area of
land affected by the operations and a
description of the manner in which the
land has been affected;

(4) A statement as to the number of
acres disturbed by the operations and
the number of acres which were re-
claimed during the period of time;

(5) A description of the method uti-
lized for reclamation and the results
thereof;

(6) A statement and description of
reclamation work remaining to be
done.

(c) Grading and backfilling report:
Upon completion of such grading and
backfilling as may be required by an
approved exploration or mining plan,
the operator shall make a report there-
on and request inspection for approval.
Whenever it is determined by such in-
spection that backfilling and grading
has been carried out in accordance
with the established requirements and
approved exploration or mining plan,

the district manager shall issue a re-
lease of an appropriate amount of the
performance bond for the area graded
and backfilled. Appropriate amounts of
the bond shall be retained to assure
that satisfactory planting, if required,
is carried out.

(d) Planting report: (1) Whenever
planting is required by an approved ex-
ploration or mining plan, the operator
shall file a report with the mining su-
pervisor or district manager whenever
such planting is completed. The report
shall—

(i) Identify the permit, lease, or con-
tract;

(ii) Show the type of planting or
seeding, including mixtures and
amounts;

(iii) Show the date of planting or
seeding;

(iv) Identify or describe the areas of
the lands which have been planted:

(v) Contain such other information as
may be relevant.

(2) The mining supervisor or district
manager, as soon as possible after the
completion of the first full growing
season, shall make an inspection and
evaluation of the vegetative cover and
planting to determine if a satisfactory
growth has been established.

(3) If it is determined that a satisfac-
tory vegetative cover has been estab-
lished and is likely to continue to
grow, any remaining portion of the per-
formance bond may be released if all
requirements have been met by the op-
erator.

(e) Report of cessation or abandon-
ment of operations: (1) Not less than 30
days prior to cessation or abandonment
of operations, the operator shall report
his intention to cease or abandon oper-
ations, together with a statement of
the exact number of acres of land af-
fected by his operations, the extent of
reclamation accomplished and other
relevant information.

(2)(i) Upon receipt of such report the
mining supervisor or the district man-
ager shall make an inspection to deter-
mine whether operations have been
carried out and completed in accord-
ance with the approved exploration or
mining plan.
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(ii) Whenever the lands in a permit,
lease or contract issued under the min-
eral leasing acts are under the jurisdic-
tion of a bureau of the Department of
the Interior other than the Bureau of
Land Management the mining super-
visor or the district manager, as appro-
priate, shall obtain the concurrence of
the authorized officer of such bureau
that the operation has been carried out
and completed in accordance with the
approved exploration or mining plan
with respect to the surface protection
and reclamation aspects of such plan
before releasing the performance bond.

(iii) Whenever the lands in a permit,
lease or contract issued under the Min-
eral Leasing Act of 1920 are under the
jurisdiction of an agency other than
the Department of the Interior, the
mining supervisor or the district man-
ager, as appropriate, shall consult rep-
resentatives of the agency administer-
ing the lands and obtain their rec-
ommendations as to whether the oper-
ation has been carried out and com-
pleted in accordance with the approved
exploration or mining plan with re-
spect to the surface protection and rec-
lamation aspects of such plan before
releasing the performance bond. If the
mining supervisor or district manager,
as appropriate, do not concur in the
recommendations of the agency regard-
ing compliance with the surface pro-
tection and reclamation aspects of the
approved exploration or mining plan,
the issues shall be referred for resolu-
tion to the Under Secretary of the De-
partment of the Interior and the com-
parable officer of the agency submit-
ting the recommendations. In the case
of disagreement on issues which are so
referred, the Secretary of the Interior
shall make a determination which
shall be final and binding. In cases in
which the recommendations are not
concurred in by the mining supervisor
or district manager, the performance
bond shall not be released until resolu-
tion of the issues or until a final deter-
mination by the Secretary of the Inte-
rior.

(iv) Whenever the lands in a permit
or lease issued under the Mineral Leas-
ing Act for Acquired Lands are under
the jurisdiction of an agency other
than the Department of the Interior,
the mining supervisor or the district

manager, as appropriate, shall obtain
the concurrence of the authorized offi-
cer of such agency that the operation
has been carried out and completed in
accordance with the approved explo-
ration or mining plan with respect to
the surface protection and reclamation
aspects of such plan before releasing
the performance bond.

[34 FR 852, Jan. 18, 1969, as amended at 48 FR
27016, June 10, 1983]

§ 23.11 Notice of noncompliance: Rev-
ocation.

(a) The provisions of this section con-
fer authority and impose duties upon
mining supervisors with respect to per-
mits or leases issued under the mineral
leasing acts. The Mining supervisor
shall consult with the district manager
before taking any action under this
section.

(b) The mining supervisor or district
manager shall have the right to enter
upon the lands under a permit, lease,
or contract, at any reasonable time, for
the purpose of inspection or investiga-
tion to determine whether the terms
and conditions of the permit, lease, or
contract, and the requirements of the
exploration or mining plan have been
complied with.

(c) If the mining supervisor or the
district manager determines that an
operator has failed to comply with the
terms and conditions of a permit, lease,
or contract, or with the requirements
of an exploration or mining plan, or
with the provisions of applicable regu-
lations under this part the supervisor
or manager shall serve a notice of non-
compliance upon the operator by deliv-
ery in person to him or his agent or by
certified or registered mail addressed
to the operator at his last known ad-
dress.

(d) A notice of noncompliance shall
specify in what respects the operator
has failed to comply with the terms
and conditions of a permit, lease, or
contract, or the requirements of an ex-
ploration or mining plan, or the provi-
sions of applicable regulations, and
shall specify the action which must be
taken to correct the noncompliance
and the time limits within which such
action must be taken.

(e) Failure of the operator to take ac-
tion in accordance with the notice of
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noncompliance shall be grounds for
suspension by the mining supervisor or
the district manager of operations or
for the initiation of action for the can-
cellation of the permit, lease, or con-
tract and for forfeiture of the perform-
ance bond required under § 23.9.

[34 FR 852, Jan. 18, 1969, as amended at 48 FR
27016, June 10, 1983]

§ 23.12 Appeals.

(a) A person adversely affected by a
decision or order of a district manager
or of a mining supervisor made pursu-
ant to the provisions of this part shall
have a right of appeal to the Board of
Land Appeals, Office of Hearings and
Appeals, whenever the decision ap-
pealed from was rendered by a district
manager, or to the Director of the Geo-
logical Survey if the decision or order
appealed from was rendered by a min-
ing supervisor, and the further right to
appeal to the Board of Land Appeals
from an adverse decision of the Direc-
tor of the Geological Survey unless
such decision was approved by the Sec-
retary prior to promulgation.

(b) Appeals to the Board of Land Ap-
peals shall be made pursuant to part 4
of this title. Appeals to the Director of
the Geological Survey shall be made in
the manner provided in 30 CFR part
290.

(c) In any case involving a permit,
lease, or contract for lands under the
jurisdiction of an agency other than
the Department of the Interior, or a
bureau of the Department of the Inte-
rior other than the Bureau of Land
Management, the officer rendering a
decision or order shall designate the
authorized officer of such agency as an
adverse party on whom a copy of any
notice of appeal and any statement of
reasons, written arguments, or briefs
must be served.

(d) Hearings to present evidence on
an issue of fact before an administra-
tive law judge may be ordered by the
Board of Land Appeals or the Director
of the Geological Survey, as the case
may be, in accordance with the proce-
dure set forth in part 4 of this title.

[35 FR 10009, June 18, 1970, as amended at 36
FR 7206, Apr. 15, 1971; 38 FR 10009, Apr. 23,
1973]

§ 23.13 Consultation.
Whenever the lands included in a per-

mit, lease, or contract are under the
jurisdiction of an agency other than
the Department of the Interior or
under the jurisdiction of a bureau of
the Department of the Interior other
than the Bureau of Land Management,
the mining supervisor or the district
manager, as appropriate, shall consult
the authorized officer of such agency
before taking any final action under
§§ 23.7, 23.8, 23.10 (c) and (d) (2) and (3),
and 23.11(c).

PART 24—DEPARTMENT OF THE IN-
TERIOR FISH AND WILDLIFE POL-
ICY: STATE-FEDERAL RELATION-
SHIPS

Sec.
24.1 Introduction.
24.2 Purpose.
24.3 General jurisdictional principles.
24.4 Resource management and public ac-

tivities on Federal lands.
24.5 International agreements.
24.6 Cooperative agreements.
24.7 Exemptions.

AUTHORITY: 43 U.S.C. 1201.

SOURCE: 48 FR 11642, Mar. 18, 1983, unless
otherwise noted.

§ 24.1 Introduction.
(a) In 1970, the Secretary of the Inte-

rior developed a policy statement on
intergovernmental cooperation in the
preservation, use and management of
fish and wildlife resources. The purpose
of the policy (36 FR 21034, Nov. 3, 1971)
was to strengthen and support the mis-
sions of the several States and the De-
partment of the Interior respecting fish
and wildlife. Since development of the
policy, a number of Congressional en-
actments and court decisions have ad-
dressed State and Federal responsibil-
ities for fish and wildlife with the gen-
eral effect of expanding Federal juris-
diction over certain species and uses of
fish and wildlife traditionally managed
by the States. In some cases, this ex-
pansion of jurisdiction has established
overlapping authorities, clouded agen-
cy jurisdictions and, due to differing
agency interpretations and account-
abilities, has contributed to confusion
and delays in the implementation of
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1 ‘‘States’’ refers to all of the several
States, the District of Columbia, the Com-
monwealth of Puerto Rico, American Samoa,
the Virgin Islands, Guam, the Trust Terri-
tory of the Pacific Islands, the Common-
wealth of Northern Mariana Islands and
other territorial possessions, and the con-
stituent units of government upon which
these entities may have conferred authori-
ties related to fish and wildlife matters.

2 Hereinafter, the Bureau of Reclamation,
Bureau of Land Management, Fish and Wild-
life Service, and National Park Service will
be referred to collectively as ‘‘Federal agen-
cies.’’

management programs. Nevertheless,
Federal authority exists for specified
purposes while State authority regard-
ing fish and resident wildlife remains
the comprehensive backdrop applicable
in the absence of specific, overriding
Federal law.

(b) The Secretary of the Interior reaf-
firms that fish and wildlife must be
maintained for their ecological, cul-
tural, educational, historical, aes-
thetic, scientific, recreational, eco-
nomic, and social values to the people
of the United States, and that these re-
sources are held in public trust by the
Federal and State governments for the
benefit of present and future genera-
tions of Americans. Because fish and
wildlife are fundamentally dependent
upon habitats on private and public
lands managed or subject to adminis-
tration by many Federal and State
agencies, and because provisions for
the protection, maintenance and en-
hancement of fish and wildlife and the
regulation for their use are established
in many laws and regulations involving
a multitude of Federal and State ad-
ministrative structures, the effective
stewardship of fish and wildlife re-
quires the cooperation of the several
States and the Federal Government.

(c) It is the intent of the Secretary to
strengthen and support, to the maxi-
mum legal extent possible, the mis-
sions of the States 1 and the Depart-
ment of the Interior to conserve and
manage effectively the nation’s fish
and wildlife. It is, therefore, important
that a Department of the Interior Fish
and Wildlife Policy be implemented to
coordinate and facilitate the efforts of
Federal and State agencies in the at-
tainment of this objective.

§ 24.2 Purpose.
(a) The purpose of the Department of

the Interior Fish and Wildlife Policy is
to clarify and support the broad au-

thorities and responsibilities of Fed-
eral 2 and State agencies responsible for
the management of the nation’s fish
and wildlife and to identify and pro-
mote cooperative agency management
relationships which advance scientif-
ically-based resource management pro-
grams. This policy is intended to reaf-
firm the basic role of the States in fish
and resident wildlife management, es-
pecially where States have primary au-
thority and responsibility, and to fos-
ter improved conservation of fish and
wildlife.

(b) In developing and implementing
this policy, this Department will be
furthering the manifest Congressional
policy of Federal-State cooperation
that pervades statutory enactments in
the area of fish and wildlife conserva-
tion. Moreover, in recognition of the
scope of its activities in managing hun-
dreds of millions of acres of land within
the several States, the Department of
the Interior will continue to seek new
opportunities to foster a ‘‘good neigh-
bor’’ policy with the States.

§ 24.3 General jurisdictional prin-
ciples.

(a) In general the States possess
broad trustee and police powers over
fish and wildlife within their borders,
including fish and wildlife found on
Federal lands within a State. Under
the Property Clause of the Constitu-
tion, Congress is given the power to
‘‘make all needful Rules and Regula-
tions respecting the Territory or other
Property belonging to the United
States.’’ In the exercise of power under
the Property Clause, Congress may
choose to preempt State management
of fish and wildlife on Federal lands
and, in circumstances where the exer-
cise of power under the Commerce
Clause is available, Congress may
choose to establish restrictions on the
taking of fish and wildlife whether or
not the activity occurs on Federal
lands, as well as to establish restric-
tions on possessing, transporting, im-
porting, or exporting fish and wildlife.
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Finally, a third source of Federal con-
stitutional authority for the manage-
ment of fish and wildlife is the treaty
making power. This authority was first
recognized in the negotiation of a mi-
gratory bird treaty with Great Britain
on behalf of Canada in 1916.

(b) The exercise of Congressional
power through the enactment of Fed-
eral fish and wildlife conservation stat-
utes has generally been associated with
the establishment of regulations more
restrictive than those of State law. The
power of Congress respecting the tak-
ing of fish and wildlife has been exer-
cised as a restrictive regulatory power,
except in those situations where the
taking of these resources is necessary
to protect Federal property. With these
exceptions, and despite the existence of
constitutional power respecting fish
and wildlife on Federally owned lands,
Congress has, in fact, reaffirmed the
basic responsibility and authority of
the States to manage fish and resident
wildlife on Federal lands.

(c) Congress has charged the Sec-
retary of the Interior with responsibil-
ities for the management of certain
fish and wildlife resources, e.g., endan-
gered and threatened species, migra-
tory birds, certain marine mammals,
and certain aspects of the management
of some anadromous fish. However,
even in these specific instances, with
the limited exception of marine mam-
mals, State jurisdiction remains con-
current with Federal authority.

§ 24.4 Resource management and pub-
lic activities on Federal lands.

(a) The four major systems of Federal
lands administered by the Department
of the Interior are lands administered
by the Bureau of Reclamation, Bureau
of Land Management, units of the Na-
tional Wildlife Refuge System and na-
tional fish hatcheries, and units of the
National Park System.

(b) The Bureau of Reclamation with-
draws public lands and acquires non-
Federal lands for construction and op-
eration of water resource development
projects within the 17 Western States.
Recreation and conservation or en-
hancement of fish and wildlife re-
sources are often designated project
purposes. General authority for Rec-
lamation to modify project structures,

develop facilities, and acquire lands to
accommodate fish and wildlife re-
sources is given to the Fish and Wild-
life Coordination Act of 1946, as amend-
ed (16 U.S.C. 661–667e). That act further
provides that the lands, waters and fa-
cilities designated for fish and wildlife
management purposes, in most in-
stances, should be made available by
cooperative agreement to the agency
exercising the administration of these
resources of the particular State in-
volved. The Federal Water Project
Recreation Act of 1965, as amended,
also directs Reclamation to encourage
non-Federal public bodies to admin-
ister project land and water areas for
recreation and fish and wildlife en-
hancement. Reclamation withdrawal,
however, does not enlarge the power of
the United States with respect to man-
agement of fish and resident wildlife
and, except for activities specified in
Section III.3 above, basic authority and
responsibility for management of fish
and resident wildlife on such lands re-
mains with the State.

(c) BLM-administered lands comprise
in excess of 300 million acres that sup-
port significant and diverse popu-
lations of fish and wildlife. Congress in
the Federal Land Policy and Manage-
ment Act of 1976 (43 U.S.C. 1701 et seq.)
directed that non-wilderness BLM
lands be managed by the Secretary
under principles of multiple use and
sustained yield, and for both wilderness
and non-wilderness lands explicitly
recognized and reaffirmed the primary
authority and responsibility of the
States for management of fish and resi-
dent wildlife on such lands. Concomi-
tantly, the Secretary of the Interior is
charged with the responsibility to
manage non-wilderness BLM lands for
multiple uses, including fish and wild-
life conservation. However, this au-
thority to manage lands for fish and
wildlife values is not a preemption of
State jurisdiction over fish and wild-
life. In exercising this responsibility
the Secretary is empowered to close
areas to hunting, fishing or trapping
for specified reasons viz., public safety,
administration, or compliance with
provisions of applicable law. The clo-
sure authority of the Secretary is thus
a power to close areas to particular ac-
tivities for particular reasons and does
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not in and of itself constitute a grant
of authority to the Secretary to man-
age wildlife or require or authorize the
issuance of hunting and/or fishing per-
mits or licenses.

(d) While the several States therefore
possess primary authority and respon-
sibility for management of fish and
resident wildlife on Bureau of Land
Management lands, the Secretary,
through the Bureau of Land Manage-
ment, has custody of the land itself and
the habitat upon which fish and resi-
dent wildlife are dependent. Manage-
ment of the habitat is a responsibility
of the Federal Government. Neverthe-
less, Congress in the Sikes Act has di-
rected the Secretary of the Interior to
cooperate with the States in develop-
ing programs on certain public lands,
including those administered by BLM
and the Department of Defense, for the
conservation and rehabilitation of fish
and wildlife including specific habitat
improvement projects.

(e) Units of the National Wildlife Ref-
uge System occur in nearly every State
and constitute Federally owned or con-
trolled areas set aside primarily as
conservation areas for migratory wa-
terfowl and other species of fish or
wildlife. Units of the system also pro-
vide outdoor enjoyment for millions of
visitors annually for the purpose of
hunting, fishing and wildlife-associated
recreation. In 1962 and 1966, Congress
authorized the use of National Wildlife
Refuges for outdoor recreation pro-
vided that it is compatible with the
primary purposes for which the par-
ticular refuge was established. In con-
trast to multiple use public lands, the
conservation, enhancement and perpet-
uation of fish and wildlife is almost in-
variably the principal reason for the
establishment of a unit of the National
Wildlife Refuge System. In con-
sequence, Federal activity respecting
management of migratory waterfowl
and other wildlife residing on units of
the National Wildlife Refuge System
involves a Federal function specifically
authorized by Congress. It is therefore
for the Secretary to determine whether
units of the System shall be open to
public uses, such as hunting and fish-
ing, and on what terms such access
shall be granted. However, in recogni-
tion of the existing jurisdictional rela-

tionship between the States and the
Federal Government, Congress, in the
National Wildlife Refuge System Ad-
ministration Act of 1966 (16 U.S.C.
668dd), has explicitly stated that noth-
ing therein shall be construed as affect-
ing the authority of the several States
to manage fish and resident wildlife
found on units of the system. Thus,
Congress has directed that, to the max-
imum extent practicable, such public
uses shall be consistent with State
laws and regulations. Units of the Na-
tional Wildlife Refuge System, there-
fore, shall be managed, to the extent
practicable and compatible with the
purposes for which they were estab-
lished, in accordance with State laws
and regulations, comprehensive plans
for fish and wildlife developed by the
States, and Regional Resource Plans
developed by the Fish and Wildlife
Service in cooperation with the States.

(f) Units of the National Park Sys-
tem contain natural, recreation, his-
toric, and cultural values of national
significance as designated by Executive
and Congressional action. Specific ena-
bling legislation has authorized limited
hunting, trapping or fishing activity
within certain areas of the system. As
a general rule, consumptive resource
utilization is prohibited. Those areas
which do legislatively allow hunting,
trapping, or fishing, do so in conform-
ance with applicable Federal and State
laws. The Superintendent may, in con-
sultation with the appropriate State
agency, fix times and locations where
such activities will be prohibited.
Areas of the National Park System
which permit fishing generally will do
so in accordance with applicable State
and Federal Laws.

(g) In areas of exclusive Federal ju-
risdiction, State laws are not applica-
ble. However, every attempt shall be
made to consult with the appropriate
States to minimize conflicting and
confusing regulations which may cause
undue hardship.

(h) The management of habitat for
species of wildlife, populations of wild-
life, or individual members of a popu-
lation shall be in accordance with a
Park Service approved Resource Man-
agement Plan. The appropriate States
shall be consulted prior to the approval
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of management actions, and memo-
randa of understanding shall be exe-
cuted as appropriate to ensure the con-
duct of programs which meet mutual
objectives.

(i) Federal agencies of the Depart-
ment of the Interior shall:

(1) Prepare fish and wildlife manage-
ment plans in cooperation with State
fish and wildlife agencies and other
Federal (non-Interior) agencies where
appropriate. Where such plans are pre-
pared for Federal lands adjoining State
or private lands, the agencies shall
consult with the State or private land-
owners to coordinate management ob-
jectives;

(2) Within their statutory authority
and subject to the management prior-
ities and strategies of such agencies,
institute fish and wildlife habitat man-
agement practices in cooperation with
the States to assist the States in ac-
complishing their fish and wildlife re-
source plans;

(3) Provide for public use of Federal
lands in accordance with State and
Federal laws, and permit public hunt-
ing, fishing and trapping within statu-
tory and budgetary limitations and in
a manner compatible with the primary
objectives for which the lands are ad-
ministered. The hunting, fishing, and
trapping, and the possession and dis-
position of fish, game, and fur animals,
shall be conducted in all other respects
within the framework of applicable
State and Federal laws, including re-
quirements for the possession of appro-
priate State licenses or permits.

(4) For those Federal lands that are
already open for hunting, fishing, or
trapping, closure authority shall not be
exercised without prior consultation
with the affected States, except in
emergency situations. The Bureau of
Land Management may, after consulta-
tion with the States, close all or any
portion of public land under its juris-
diction to public hunting, fishing, or
trapping for reasons of public safety,
administration, or compliance with
provisions of applicable law. The Na-
tional Park Service and Fish and Wild-
life Service may, after consultation
with the States, close all or any por-
tion of Federal land under their juris-
dictions, or impose such other restric-
tions as are deemed necessary, for rea-

sons required by the Federal laws gov-
erning the management of their areas;
and

(5) Consult with the States and com-
ply with State permit requirements in
connection with the activities listed
below, except in instances where the
Secretary of the Interior determines
that such compliance would prevent
him from carrying out his statutory re-
sponsibilities:

(i) In carrying out research programs
involving the taking or possession of
fish and wildlife or programs involving
reintroduction of fish and wildlife;

(ii) For the planned and orderly re-
moval of surplus or harmful popu-
lations of fish and wildlife except
where emergency situations requiring
immediate action make such consulta-
tion and compliance with State regu-
latory requirements infeasible; and

(iii) In the disposition of fish and
wildlife taken under paragraph (i) (5)(i)
or (i) (5)(ii) of this section.

§ 24.5 International agreements.
(a) International conventions have

increasingly been utilized to address
fish and wildlife issues having dimen-
sions beyond national boundaries. The
authority to enter into such agree-
ments is reserved to the President by
and with the advice and consent of the
Senate. However, while such agree-
ments may be valuable in the case of
other nations, in a Federal system such
as ours sophisticated fish and wildlife
programs already established at the
State level may be weakened or not en-
hanced.

(b) To ensure that effective fish and
wildlife programs already established
at the State level are not weakened,
the policy of the Department of the In-
terior shall be to recommend that the
United States negotiate and accede to
only those international agreements
that give strong consideration to es-
tablished State programs designed to
ensure the conservation of fish and
wildlife populations.

(c) It shall be the policy of the De-
partment to actively solicit the advice
of affected State agencies and to rec-
ommend to the U.S. Department of
State that representatives of such
agencies be involved before and during
negotiation of any new international

VerDate 18<FEB>98 09:35 Feb 20, 1998 Jkt 174163 PO 00000 Frm 00450 Fmt 8010 Sfmt 8010 Y:\SGML\174163.TXT 174163-3



455

Office of the Secretary of the Interior § 26.1

conventions concerning fish and wild-
life.

§ 24.6 Cooperative agreements.
(a) By reason of the Congressional

policy (e.g., Fish and Wildlife Coordi-
nation Act of 1956) of State-Federal co-
operation and coordination in the area
of fish and wildlife conservation, State
and Federal agencies have imple-
mented cooperative agreements for a
variety of fish and wildlife programs on
Federal lands. This practice shall be
continued and encouraged. Appropriate
topics for such cooperative agreements
include but are not limited to:

(1) Protection, maintenance, and de-
velopment of fish and wildlife habitat;

(2) Fish and wildlife reintroduction
and propagation;

(3) Research and other field study
programs including those involving the
taking or possession of fish and wild-
life;

(4) Fish and wildlife resource inven-
tories and data collection;

(5) Law enforcement;
(6) Educational programs;
(7) Toxicity/mortality investigations

and monitoring;
(8) Animal damage management;
(9) Endangered and threatened spe-

cies;
(10) Habitat preservation;
(11) Joint processing of State and

Federal permit applications for activi-
ties involving fish, wildlife and plants;

(12) Road management activities af-
fecting fish and wildlife and their habi-
tat;

(13) Management activities involving
fish and wildlife; and,

(14) Disposition of fish and wildlife
taken in conjunction with the activi-
ties listed in this paragraph.

(b) The cooperating parties shall pe-
riodically review such cooperative
agreements and adjust them to reflect
changed circumstances.

§ 24.7 Exemptions.
(a) Exempted from this policy are the

following:
(1) The control and regulation by the

United States, in the area in which an
international convention or treaty ap-
plies, of the taking of those species and
families of fish and wildlife expressly
named or otherwise covered under any

international treaty or convention to
which the United States is a party;

(2) Any species of fish and wildlife,
control over which has been ceded or
granted to the United States by any
State; and

(3) Areas over which the States have
ceded exclusive jurisdiction to the
United States.

(b) Nothing in this policy shall be
construed as affecting in any way the
existing authorities of the States to es-
tablish annual harvest regulations for
fish and resident wildlife on Federal
lands where public hunting, fishing or
trapping is permitted.

PART 26—GRANTS TO STATES FOR
ESTABLISHING YOUTH CON-
SERVATION CORPS PROGRAMS

Sec.
26.1 Introduction.
26.2 Definitions.
26.3 Program purpose and objectives.
26.4 Legislation.
26.5 Administrative requirements.
26.6 Request for grant.
26.7 Application format and instructions.
26.8 Program reporting requirements.
26.9 Consideration and criteria for awarding

grants.

AUTHORITY: Sec. 4, 86 Stat. 1320, as amend-
ed, 88 Stat. 1067 (16 U.S.C. 1704)

SOURCE: 43 FR 41004, Sept. 13, 1978, unless
otherwise noted.

§ 26.1 Introduction.

(a) The Youth Conservation Corps
(YCC) is a program of summer employ-
ment for young men and women, aged
15 through 18, who work, earn, and
learn together by doing projects which
further the development and conserva-
tion of the natural resources of the
United States. The corps is open to
youth of both sexes, and youth of all
social, economic, and racial classifica-
tions who are permanent residents of
the United States, its territories, pos-
sessions, trust territories or common-
wealths.

(b) The Youth Conservation Corps
Act of 1970 (Pub. L. 91–378) provided for
a 3-year pilot program to be carried out
on lands and waters under the jurisdic-
tion of the Secretary of Agriculture or
the Secretary of the Interior. Public
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Law 92–597 amended the 1970 Act to in-
clude a pilot program (beginning in fis-
cal year 1974) of grants to States to as-
sist them in meeting the cost of Youth
Conservation Corps projects on non-
Federal public lands and waters within
the States. Public Law 93–408 made the
Youth Conservation Corps program
permanent.

§ 26.2 Definitions.

(a) Terms used in these Regulations
are defined as follows:

(1) Act. The Youth Conservation
Corps Act of 1970. Public Law 91–378, as
amended.

(2) Secretaries. The Secretaries of Ag-
riculture and the Interior, or their des-
ignated representatives, who jointly
administer the grant program. Within
the Department of Agriculture, the
YCC program is administered by the
Forest Service; within the Department
of the Interior it is administered by the
Office of Youth Programs.

(3) States. Any of the several States of
the United States, the District of Co-
lumbia, the Commonwealth of Puerto
Rico, the Virgin Islands, Guam, the
Trust Territory of the Pacific Islands,
American Samoa, and the Common-
wealth of the Northern Mariana Is-
lands.

(4) Grant. Money or property provided
in lieu of money, paid or furnished by
the Secretaries pursuant to the Act to
a State to carry out a YCC program on
non-Federal public lands and waters.
The amount of any grant shall be de-
termined jointly by the Secretaries,
except that no grant for any project
may exceed 80 per centum of the cost
(as determined by the Secretaries) of
said project.

(5) Grantee. Any State which is a re-
cipient of a Federal grant for the oper-
ation of a YCC program.

(6) Subgrantee. Any public organiza-
tion, municipality, county, or agency
which administers non-Federal public
lands and waters which successfully ap-
plied through a State for the operation
of a Youth Conservation Corps project
within that State.

(7) Contractor. Any public agency or
organization or any private nonprofit
agency or organization which has been
in existence for at least 5 years which

operates a YCC project for a grantee or
subgrantee.

(8) Program agent. Individual des-
ignated in writing by the Governor to
have program responsibility for all as-
pects of YCC operations in that State
except for those projects conducted
under Federal auspices.

(9) State grant program. That part of
the YCC program carried out on non-
Federal public lands and waters by
States receiving YCC grants-in-aid.

(10) Project. The operating unit of the
State YCC grant program. A project
will be designated as either residential
or nonresidential.

(i) Residential project. One in which
youth reside either 7 or 5 days per week
at a site on or in proximity to the pub-
lic lands where they conduct their
work-learning program.

(ii) Nonresidential project. One in
which youth reside at home and daily
commute to the public lands to con-
duct their work-learning program.

(11) Operating year. January 1
through December 31.

(12) Non-Federal public lands and wa-
ters. Any lands or waters within the
territorial limits of a State owned ei-
ther in fee simple by a State or politi-
cal subdivision thereof or over which a
State or political subdivision thereof
has, as determined by the Secretaries,
sufficient long-term jurisdiction so
that improvements made as the result
of a grant will accrue primarily to the
benefit of the public as a whole. Feder-
ally owned public lands and waters ad-
ministered by a State or political sub-
division thereof under agreement with
a Department or Agency of the Federal
Government are eligible under such
definition if the Secretaries determine
that the State or political subdivision
thereof is entitled to or is likely to re-
tain administrative responsibility for
an extended period of time sufficient to
justify classification as non-Federal
public lands or waters.

§ 26.3 Program purpose and objectives.
(a) The purpose of the Act is to fur-

ther the development and maintenance
of the natural resources of the United
States by American youth and in so
doing prepare them for the ultimate re-
sponsibility of maintaining and manag-
ing these resources for the American
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people. The Departments of Agri-
culture and the Interior have stressed
the following three equally important
objectives of the Youth Conservation
Corps as reflected in the law:

(1) Accomplish needed conservation
work on public lands.

(2) Provide gainful employment for
15- through 18-year-old males and fe-
males from all social, economic, and
racial backgrounds.

(3) Develop an understanding and ap-
preciation of the Nation’s environment
and heritage in participating youth.

(b) These objectives will be accom-
plished in a manner that will provide
the youth with an opportunity to ac-
quire increased self-dignity and self-
discipline, better work and relate with
peers and supervisors, and build lasting
cultural bridges between youth from
various social, ethnic, racial and eco-
nomic backgrounds.

(c) Each YCC project will have, to the
maximum extent possible as deter-
mined by the Secretaries’ representa-
tives, the following characteristics:

(1) A properly balanced and inte-
grated environmental work-learning
program in which environmental
knowledge and awareness derives prin-
cipally from meaningful work activi-
ties on public lands.

(2) A mixture of youth of both sexes
from various social, economic, ethnic,
and racial backgrounds which is rep-
resentative of the youth residing with-
in the recruiting area.

(3) A group-living component, both in
residential and nonresidential pro-
grams, wherein enrollees have an op-
portunity to relate to each other and
to staff during nonworking hours in ac-
tivities which promote social inter-
action and group learning (e.g., evening
cookouts, overnight or weekend camp-
ing).

(4) An enrollment of sufficient size
(not less than 10 enrollees) that will
permit social interaction and group
learning. The program encourages
projects of a size of 20 to 50 enrollees as
the most desirable size.

§ 26.4 Legislation.
State programs must meet all of the

requirements of section 4 of the act.
Section 4 of the act which applies to
the grant program reads as follows:

Sec. 4(a). The Secretary of the Interior and
the Secretary of Agriculture shall jointly es-
tablish a program under which grants shall
be made to States to assist them in meeting
the cost of projects for the employment of
young men and women to develop, preserve,
and maintain non-Federal public lands and
waters within the States. For purposes of
this section, the term ‘‘States’’ includes the
District of Columbia, the Commonwealth of
Puerto Rico, the Virgin Islands, Guam, the
Trust Territory of the Pacific Islands, and
American Samoa.

(b)(1) No grant may be made under this
section unless an application therefor has
been submitted to, and approved by, the Sec-
retary of the Interior and the Secretary of
Agriculture. Such application shall be in
such form, and submitted in such manner, as
the Secretaries shall jointly by regulation
prescribe, and shall contain—

(A) Assurances satisfactory to the Sec-
retaries that individuals employed under the
project for which the application is submit-
ted shall: (i) Have attained the age of 15 but
not attained the age of 19, (ii) be permanent
residents of the United States or its terri-
tories, possessions, or the Trust Territory of
the Pacific Islands, (iii) be employed without
regard to the personnel laws, rules, and regu-
lations applicable to full-time employees of
the applicant, (iv) be employed for a period
of not more than 90 days in any calendar
year, and (v) be employed without regard to
their sex or social, economic, or racial clas-
sification; and

(B) Such other information as the Sec-
retaries may jointly by regulation prescribe.

(2) The Secretaries may approve applica-
tions which they determine (A) meet the re-
quirements of paragraph (1), and (B) are for
projects which will further the development,
preservation, or maintenance of non-Federal
public lands or waters within the jurisdic-
tion of the applicant.

(c)(1) The amount of any grant under this
section shall be determined jointly by the
Secretaries, except that no grant for any
project may exceed 80 per centum of the cost
(as determined by the Secretaries) of such
project.

(2) Payments under grants under this sec-
tion may be made in advance or by way of
reimbursement and at such intervals and on
such conditions as the Secretaries find nec-
essary.

(d) Thirty per centum of the sum appro-
priated under section 6 for any fiscal year
shall be made available for grants under this
section for such fiscal year.

§ 26.5 Administrative requirements.

The following administrative re-
quirements must be met:
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(a) Recruitment and selection will be
conducted in accordance with a State-
wide plan designed to assure:

(1) An equal opportunity for both
sexes, for all urban and rural youth re-
gardless of social, economic, ethnic or
racial background, with special out-
reach efforts toward minority, dis-
advantaged, non-public school youth,
and youth having left school before
graduation;

(2) That selections will be made on a
random basis, without consideration of
race, creed, religion, or national origin.
Each project should be assigned as near
as possible an equal number of slots for
males and females;

(3) That enrollees have attained age
15 by June 1 but not age 19 by August
30;

(4) That not more than 10 percent of
the enrollees in a project have been
YCC enrollees in previous years and all
returnees be designated as youth lead-
ers and paid $1.50 per day in addition to
their hourly rate of pay.

(b) To the maximum extent prac-
ticable, enrollees should be selected
from an area within 1 day’s surface
travel from their home to a residential
YCC project.

(c) Capital outlays for facilities
should be kept at a minimum. No grant
is to be made for construction of resi-
dential facilities other than to provide
temporary facilities and their nec-
essary basic infrastructure, and nec-
essary renovation or modification of
existing facilities.

(d) Operation of a project or session
will be for a minimum of 26 consecu-
tive calendar days. Projects during
nonsummer periods may be authorized
by the Secretaries when it can clearly
be demonstrated that enrollment will
not interfere with the established edu-
cational systems.

(e) The enrollee is an employee of the
grantee or subgrantee. Depending on
grantee’s or subgrantee’s work-week,
grantees will insure that enrollees are
engaged in up to 40 hours of work-
learning activities each week, 25 per-
cent of which will be in environmental
awareness.

(f) To arrive at the enrollee weekly
pay rate, the Federal or State mini-
mum hourly wage (whichever is higher)
should be multiplied by 30 hours per

week, or 75 percent of the number of
hours in the grantee or subgrantee es-
tablished work-week, if less than 40
hours. To the maximum extent pos-
sible, the grantee should apply the
same meal and lodging deduction as
used by the Federal program.

(g) The Federal Government will
cost-share as part of the grant enrollee
pay based on up to 30 hours per week;
any cost based on enrollee compensa-
tion for more than 30 hours per week
will be assumed by the grantee or sub-
grantee and will not be part of the
grant.

(h) Grantees must provide for an ef-
fective accident control, health, and
safety program. As a minimum, grant-
ees shall follow U.S. Department of
Labor Bulletin No. 101, ‘‘A Guide to
Child Labor Provisions of the Fair
Labor Standards Act.’’

(i) Grantees will have a financial
management system which will provide
the information called for in attach-
ment G of the Office of Management
and Budget (OMB) circular A–102 (for-
merly FMC 74–7).

(j) ‘‘Request for Advance or Reim-
bursement,’’ as outlined in OMB cir-
cular A–102, attachment H, item 4(a),
will be used to obtain an advance to
start and/or maintain the program. It
can also be used to obtain a reimburse-
ment during or at the end of a project.
An advance, not to exceed 1 month’s
needs, may be made after approval of
the grant application.

(k) Grantees will prepare a ‘‘Finan-
cial Status Report’’ required by OMB
circular A–102, attachment H, item
(3)a. This report will be prepared on a
cash basis. Instructions and forms will
be supplied each grantee at the time of
grant award. Grantees shall require
similar reports from all subgrantees
and contractors to facilitate their own
reporting to the grantor agencies. The
Financial Status Report will be pre-
pared as of December 31 of each operat-
ing year. This report will be forwarded
in time to reach the Secretaries by
March 31 of the following operating
year.

(l) Allowable costs under the grant
program are defined in FMC 74–4 and
OMB circular A–102.

(m) Records retention and custodial
requirements for records are prescribed
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by attachment C to OMB circular A–
102.

(n) A budget revision is required in
advance when the scope of the grant is
to be changed through (1) addition or
elimination of a project, (2) reduction
in the State’s grant program of 5 per-
cent or more of enrollees, and/or (3) de-
termination that the grantee will not
utilize Federal funds in amount in ex-
cess of $5,000 or 5 percent of the Federal
grant, whichever is greater. A budget
revision must also be submitted when
the State’s matching ratio is reduced.
No budget revision may be submitted
later than March 31 following the end
of the operating year. Procedures in at-
tachment K of OMB circular A–102 will
be followed.

(o) Grantees shall comply with the
provisions of attachments N and O of
OMB circular A–102 in regard to non-
expendable personal property and pro-
curement standards.

(p) The Secretaries or their designees
shall periodically review the conduct of
the program of the State.

(q) Grantees will supervise those
projects in the State being adminis-
tered by subgrantees and contractors.
Subgrantees and contractors will be re-
quired to operate in accordance with
the procedures outlined in these regu-
lations and the grant agreement with
the State. Periodic inspection of sub-
grantee projects will be made by the
grantee under the direction of the pro-
gram agent or his designee. Grantees
or subgrantees may contract with any
public agency or organization or any
private nonprofit agency or organiza-
tion which has been in existence for at
least 5 years.

(r) Grantees will meet the financial
audit requirements of attachment G to
OMB circular A–102 and will require
the same of subgrantees. Copies of au-
dits will be made available to the Sec-
retaries upon request.

(s) Grantees shall provide accidental
injury compensation and tort claims
coverage under State laws for its en-
rollees. Enrollees shall be employed
without regard to State personnel
laws, rules, and regulations applicable
to full-time employees. It is not in-
tended that State enrollees be covered
for retirement, unemployment com-
pensation, health and life insurance

purposes, or that they earn or be grant-
ed leave-with-pay or sick leave; such
charges shall not be considered a
qualifiying expense for Federal cost-
share purposes.

(t) If the grantee fails to comply with
the grant award stipulations, stand-
ards, or conditions, the Secretaries
may jointly suspend the grant, in
whole or in part, pending corrective ac-
tion. Subsequent to or during any pe-
riod of suspension of the grant, the
Federal Government shall not be obli-
gated to reimburse the grantee for any
incurrence of obligations for suspended
projects other than direct pay of en-
rollees and then only for a period of
time which both the Secretaries shall
determine to be reasonable. In addi-
tion, the Secretaries may jointly ter-
minate the grant, in whole or in part.
Termination shall be effected by notice
of termination. Upon receipt of a no-
tice of termination, the grantee shall:

(1) Discontinue further commitments
of grant funds for the terminated
project(s).

(2) Cancel all sub-grants or contracts,
where possible, scheduled for payment
with funds budgeted for the terminated
project(s).

(3) Within 90 days after receipt of the
notice of termination for the entire
grant, supply either of the Secretaries
with a financial status report, along
with a refund check for any unused
portion of funds advanced, or a request
for reimbursement for allowable ex-
penditures incurred in the grant pro-
gram.

§ 26.6 Request for grant.

(a) Of the amount available for Youth
Conservation Corps projects, 30 percent
will be allocated for State projects. All
States will be given an opportunity to
participate in the program. Allocated
funds not needed by a State will be re-
allocated, based on the merit of propos-
als submitted in accordance with para-
graph (c) of this section.

(b) Pursuant to section (4)(c)(1) of
Public Law 93–408, States may receive
grants up to but not to exceed 80 per-
cent of the cost of funding any project
from the Federal Government. The
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combined Federal/State costs of indi-
vidual projects and other program ex-
penses as established in the grant ap-
plication determine the Federal/State
cost-sharing ratio. Matching State
costs can consist of either direct ex-
penditures or services of an in-kind na-
ture.

(c) Application for Federal Assist-
ance (Standard Form 424) will be used
by applicants in applying for grants
under this program. Application forms
will be supplied to Program Agents.
Only a Program Agent may submit an
application. A single grant application
must be submitted for the entire sum-
mer program within each State. A sep-
arate application must be used for non-
summer projects. A non-summer
project is defined as one which extends
beyond September 30, or begins prior to
May 1.

(d) The Secretaries have designated
individuals for each State who will
jointly represent them. Grant applica-
tions (original and two copies) must be
submitted to the designated
reresentative of either Secretary. Jan-
uary 1 has been established as the
deadline date for acceptance of applica-
tions for each operating year. Names
and addresses of designated representa-
tives will be furnished to each State.
The Secretaries’ representatives must
jointly approve grant proposals. Ap-
proval or disapproval of proposals will
be documented by a formal letter to
the Program Agent. The Secretaries’
representatives will also be available
for technical assistance and will mon-
itor the program.

§ 26.7 Application format and instruc-
tions.

Grant application must be made
using the Office of Management and
Budget approved form (SF–424) entitled
‘‘Federal Assistance.’’ Specific instruc-
tions and requirements which must be
followed are included in the Secretar-
ies’ State Grant Procedures Handbook.
General instructions for completing
the form by part numbers are:

(a) Part I—(SF–424 Cover Sheet, Sec-
tions I and II) shall be completed.

(b) Part II—(Budget Data). See YCC
State Grant Procedures Handbook for
definitions of cost categories and for
budget narrative instructions.

(c) Part III—(Program Narrative
Statement). Complete a separate de-
scription of each project, which will in-
clude the following information (Items
13, 14, 15, and 16 may be consolidated, if
common to all projects):

(1) Project number.
(2) Project name and address.
(3) Project location (nearest city or

town and county).
(4) Name of grantee, sub-grantee and/

or contractor.
(5) Land Ownership class(es) benefit-

ing from the program—State, county,
municipal or other non-Federal public
lands (identify).

(6) Number of male and female youth
planned for project, including youth
leaders.

(7) Type of project (7-day residential;
5-day residential; non-residential;
other).

(8) Length of session(s) (e.g., number
of weeks) and proposed beginning and
ending dates per session.

(9) Cost of project.
(10) Description of living conditions,

if residential project (types of facili-
ties, age, condition, tents, cabins, dor-
mitories, food service).

(11) Project staff (number and posi-
tion titles).

(12) Work-learning program. (De-
scribe major projects, planned units of
production if applicable, and any con-
straints that are anticipated. Explain
how environmental learning will be in-
tegrated into projects.)

(13) Complete calculation for daily
rate of enrollee pay, including deduc-
tion for food lodging.

(14) Description of health and safety
program.

(15) Description of enrollee recruiting
and selection system. (The Statewide
recruiting and selection plan may be
substituted.)

(16) Description of staff recruiting
and selection system, including affirm-
ative action measures to be taken.

(d) Part IV—(Assurances) is
preprinted within Attachment M, Ex-
hibit M–5, OMB Circular A–102, and is
to be included as part of the applica-
tion. The following assurance is not
preprinted and must be included by the
grantee in the grant application: The
grantee agrees to administer tests and
questionnaires; conduct interviews;
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submit enrollee statistical and work
accomplishment data; and otherwise
assist the Federal Government in col-
lecting information.

§ 26.8 Program reporting require-
ments.

(a) Monitoring and reporting of pro-
gram performance will be in accord-
ance with Attachment I of OMB Cir-
cular A–102.

(b) The reporting and/or record-
keeping requirements contained herein
have been approved by the Office of
Management and Budget in accordance
with the Federal Reports Act of 1942.

§ 26.9 Consideration and criteria for
awarding grants.

The decision by both of the Secretar-
ies’ representatives on grants to indi-
vidual States will consider the follow-
ing:

(a) The amount of grant funds allo-
cated to the State.

(b) The quality of the proposed pro-
gram in terms of meeting program
characteristics and objectives.

(c) The overall cost per enrollee 8-
week position.

(d) Actual prior performance of the
State in administering YCC projects.

(e) The performance of the grantee in
meeting the conditions of the grant
and the requirements of OMB Circular
A–102 and FMC 74–4.

PART 27—NONDISCRIMINATION IN
ACTIVITIES CONDUCTED UNDER
PERMITS, RIGHTS-OF-WAY, PUB-
LIC LAND ORDERS, AND OTHER
FEDERAL AUTHORIZATIONS
GRANTED OR ISSUED UNDER TITLE
II OF PUBLIC LAW 93–153

Sec.
27.1 Purpose.
27.2 Application.
27.3 Discrimination prohibited.
27.4 Assurances.
27.5 Equal opportunity terms.
27.6 Equal opportunity implementation.
27.7 Compliance information.
27.8 Compliance procedures.
27.9 Procedures for effecting compliance.
27.10 Hearings.
27.11 Decisions and notices.
27.12 Judicial review.
27.13 Effect on other regulations; forms and

instructions.

27.14 Definitions.

AUTHORITY: Sec. 403, 87 Stat. 576 (1973)

SOURCE: 39 FR 34285, Sept. 24, 1974, unless
otherwise noted.

§ 27.1 Purpose.

The purpose of this part is to effec-
tuate section 403 of Public Law 93–153
(87 Stat. 576) to the end that no person
shall on the grounds of race, creed,
color, national origin, or sex, be ex-
cluded from receiving, or participating
in any activity conducted under, any
permit, right-of-way, public land order,
or other Federal authorization granted
or issued under title II of Public Law
93–153, 87 Stat. 584, the Trans-Alaska
Pipeline Authorization Act.

§ 27.2 Application.

This part applies to all activities, in-
cluding contracting, employment, serv-
ices, financial aids, and other benefits,
conducted under permits, rights-of-
way, public land orders, and other Fed-
eral authorizations granted or issued
under title II of the Act by recipients
of those authorizations, their agents,
contractors, and subcontractors at
each of their facilities conducting such
activities.

§ 27.3 Discrimination prohibited.

(a) General. No person shall on the
grounds of race, creed, color, national
origin, or sex, be excluded from receiv-
ing or participating in any activity
conducted under, any permit, right-of-
way, public land order, or other Fed-
eral authorization to which this part
applies.

(b) Specific discriminatory actions pro-
hibited. No recipient of any permit,
right-of-way, public land order, or
other Federal authorization to which
this part applies, or its contractors, or
subcontractors to which this part ap-
plies may directly or through contrac-
tual or other arrangements, on the
grounds of race, creed, color, national
origin, or sex, discriminate in offering
or providing employment, contracting,
services, financial aids, or other bene-
fits as follows:

(1) Employment practices. No recipient,
contractor, or subcontractor to which
this part applies may, directly or
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through contractual or other arrange-
ments, subject an individual to dis-
crimination on the grounds of race,
creed, color, national origin, or sex in
its employment practices, including re-
cruitment advertising, hiring, firing,
up-grading, promotion, demotion, or
transfer, layoff, or terminations, rates
of pay or other forms of compensation,
or benefits, selection for training, or
apprenticeship, use of facilities, treat-
ment of employees or any other em-
ployment practice.

(2) Contracting practices. No recipient,
contractor, or subcontractor to which
this part applies may discriminate on
the grounds of race, creed, color, na-
tional origin, or sex in its contracting
practices, including but not limited to,
determining qualification for place-
ment on bidder lists, composition of
bidder lists, pre-bid conferences, solici-
tation for bids, designation of quan-
tities, or other specifications, delivery
schedules, contract award and perform-
ance, or any other contracting prac-
tice.

(3) Services, financial aids and other
benefits. No recipient, contractor, or
subcontractor to which this part ap-
plies may, directly or through contrac-
tual or other arrangements, on the
grounds of race, creed, color, national
origin, or sex, discriminate in offering
or providing services, financial aids, or
other benefits as follows:

(i) Deny an individual any service, fi-
nancial aid, or other benefit provided,
in whole or in part, because of any Fed-
eral authorization to which this part
applies;

(ii) Provide any service, financial aid,
or other benefit to an individual which
is different, or is provided in a different
manner, from that provided to others;

(iii) Subject an individual to segrega-
tion or separate treatment in any mat-
ter related to his receipt of any service,
financial aid, or other benefit provided,
in whole or in part, because of any Fed-
eral authorization to which this part
applies;

(iv) Restrict an individual in any way
in the enjoyment of any advantage or
privilege enjoyed by others receiving
any service, financial aid, or other ben-
efit provided, in whole or in part, be-
cause of any Federal authorization to
which this part applies;

(v) Treat an individual differently
from others in determining whether he
satisfies any admission, enrollment,
eligibility, membership or other re-
quirement or condition which individ-
uals must meet in order to be provided
any service, financial aid, or other ben-
efit offered, in whole or in part, be-
cause of any Federal authorization to
which this part applies;

(vi) Deny an individual an oppor-
tunity to participate in any activity
made possible, in whole or in part, be-
cause of any Federal authorization to
which this part applies, through the
provision of services or otherwise, or
afford him an opportunity to do so
which is different from that afforded
others;

(vii) Deny an individual the oppor-
tunity to participate as a member of a
planning or advisory body participat-
ing in the provision of any service, fi-
nancial aid, or other benefit which is
integrally associated with any Federal
authorization to which this part ap-
plies;

(4) Determining and administering serv-
ices, financial aids and other benefits. In
determining the types of services, fi-
nancial aids or other benefits, or facili-
ties which will be provided because of
any Federal authorization to which
this part applies, or the class of indi-
viduals or establishments to whom, or
the situations in which, such services,
financial aids, other benefits or facili-
ties will be provided, or the class of in-
dividuals or establishments to be af-
forded an opportunity to participate in
any activity made possible, in whole or
in part, because of any Federal author-
ization to which this part applies, a re-
cipient, contractor, or subcontractor to
which this part applies, may not, di-
rectly or through contractual or other
arrangements, utilize criteria or meth-
ods of administration which have the
effect of subjecting individuals or es-
tablishments to discrimination because
of their race, creed, color, national ori-
gin, or sex.

(5) Site or location of facilities. In de-
termining the site or location of facili-
ties, for the provision of services, fi-
nancial aids, or other benefits, a recipi-
ent, contractor or subcontractor to
which this part applies, may not make
selections with the purpose or effect of
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excluding individuals or establish-
ments from, denying them the benefits
of, or subjecting them to discrimina-
tion on the grounds of race, creed,
color, national origin, or sex, or with
the purpose or effect of defeating or
substantially impairing the accom-
plishment of the objectives of section
403 of Public Law 93–153 and imple-
menting rules, regulations, and orders.

(6) References to services, financial
aides or other benefits. References to
services, financial aids or other bene-
fits shall be deemed to include all serv-
ices, financial aids, or other benefits
provided in or through facilities, pro-
grams, or operations made possible, in
whole or in part, because of any Fed-
eral authorizations to which this part
applies.

(7) Scope of prohibited discrimination.
The enumeration of specific forms of
prohibited discrimination in this para-
graph (b) does not limit the generality
of the prohibitions in paragraph (a) of
this section.

§ 27.4 Assurances.
Every application for a permit, right-

of-way, public land order, or other Fed-
eral authorization to which this part
applies, filed after the effective date of
these regulations, and every contract
covered hereunder to provide goods,
services or facilities in the amount of
$10,000 or more to the recipient of any
Federal authorization to which this
part applies, must contain an assur-
ance that the recipient, contractor, or
subcontractor does not and will not
maintain any facilities in a segregated
manner, and that all requirements im-
posed by or pursuant to section 403 of
PubLic Law 93–153 shall be met, and
that it will require a similar assurance
in every subcontract over $10,000. The
assurances shall be in a form specified
by the Department Compliance Officer.

§ 27.5 Equal opportunity terms.
Each permit, right-of-way, public

land order, or other Federal authoriza-
tion to which this part applies, shall
include by reference or incorporation
by operation of law the terms, condi-
tions, obligations, and responsibilities
of this section, as follows:

(a) The recipient hereby agrees that
it will not, directly or through contrac-

tual or other arrangements, on the
grounds of race, creed, color, national
origin, or sex, discriminate against any
individual or establishment in offering
or providing contracts, employment,
services, financial aids, or other bene-
fits. Recipient will take affirmative ac-
tion to utilize minority business enter-
prises in the performance of contracts
awarded by recipient, to assure that
applicants for employment are em-
ployed and that employees are treated
during employment, and that individ-
uals are offered and provided services,
financial aids, and other benefits with-
out regard to their race, creed, color,
national origin, or sex. Recipient
agrees to post in conspicuous places
available to contractors, employees,
and other interested individuals, no-
tices which set forth these equal oppor-
tunity terms and to notify interested
individuals, such as bidders, pur-
chasers, and labor unions or represent-
atives of workers with whom it has col-
lective bargaining agreements of re-
cipient’s obligations under section 403
of Public Law 93–153.

(b) The recipient will comply with all
rules, regulations, and orders of the
Department of the Interior which im-
plement section 403 of Public Law 93–
153.

(c) The recipient will furnish all in-
formation and reports required by or
pursuant to rules, regulations, and or-
ders implementing section 403 of Public
Law 93–153 and permit access to its
books, records, and accounts by the
Secretary of the Interior, the Depart-
ment Compliance Officer, or other des-
ignee of the Secretary, for purposes of
investigation to ascertain compliance
with rules, regulations, and orders of
the Department of the Interior which
implement section 403 of Public Law
93–153.

(d) The recipient recognizes and
agrees that its obligation for compli-
ance with section 403 of Public Law 93–
153 and implementing rules, regula-
tions, and orders extends not only to
direct activities, but also to require
that contractors, subcontractors, sup-
pliers, and lessees, comply with section
403 and implementing rules, regula-
tions and orders. To that end the recip-
ient agrees that with regard to all con-
tracts over $10,000 and all contracts of
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indefinite quantity (unless there is rea-
son to believe that the amount to be
ordered in any year under the contract
will not exceed $10,000) to:

(1) Obtain as part of its contractual
arrangements with such parties, as a
minimum form of assurance an agree-
ment in writing, that:

(i) The contractor hereby agrees that
it will not, directly or through contrac-
tual or other arrangements, on the
grounds of race, creed, color, national
origin, or sex, discriminate against any
individual or establishment in offering
or providing contracts, employment,
services, financial aids, or other bene-
fits. Contractor will take affirmative
action to utilize minority business en-
terprises in the performance of sub-
contracts which is awards, and to as-
sure that applicants are employed and
that employees are treated during em-
ployment, and that individuals are of-
fered and provided services, financial
aids, and other benefits without regard
to their race, creed, color, national ori-
gin, or sex. Contractor agrees to post
in conspicuous places available to con-
tractors, employees, and other inter-
ested individuals notices which set
forth these equal opportunity terms
and to notify interested individuals,
such as bidders, purchasers, and labor
unions or representatives of workers
with whom it has collective bargaining
agreements of contractor’s obligations
under section 403 of Public Law 93–153.

(ii) The contractor will comply with
all rules, regulations, and orders of the
Department of the Interior which im-
plement section 403 of Public Law 93–
153.

(iii) The contractor will furnish all
information and reports required by or
pursuant to rules, regulations, and or-
ders implementing section 403 of Public
Law 93–153 and permit access to its
books, records, and accounts by the
Secretary of the Interior, the Depart-
ment Compliance Officer, or other des-
ignee of the Secretary, for purposes of
investigation to ascertain compliance
with rules, regulations, and orders of
the Department of the Interior which
implement section 403 of Public Law
93–153.

(iv) Contractor’s noncompliance with
the nondiscrimination clauses of this
contract or with any of said rules, reg-

ulations, and orders shall constitute a
breach of its contractual arrangements
whereby said arrangements may be
cancelled, terminated, or suspended, or
may be subject to enforcement other-
wise by appropriate legal proceedings.

(v) Contractor will obtain the provi-
sions of paragraph (d)(1) (i) through (v)
of this section in all subcontracts over
$10,000 and all subcontracts of indefi-
nite quantity (unless there is reason to
believe that the amount to be ordered
in any year under the contract will not
exceed $10,000).

(2) Recipient will make every good
faith effort to secure the compliance
and will assist and cooperate actively
with the Department Compliance Offi-
cer and the Secretary or his designee in
obtaining and enforcing the compli-
ance of said contracting parties with
the requirements of section 403 and im-
plementing rules, regulations, and or-
ders, and with their respective contrac-
tual arrangements; and will take such
action with respect to any contract or
purchase order that the Secretary of
the Interior, the Department Compli-
ance Officer, or other designee of the
Secretary may direct as a means of en-
forcing such provisions: Provided, how-
ever, That in the event the recipient be-
comes involved in litigation with a
noncomplying party, it may request
the Department of the Interior to enter
into such litigation to protect the in-
terests of the United States in the en-
forcement of these obligations, and

(3) Recipient will obtain and furnish
to the Department Compliance Officer
such information as he may require for
the supervision or securing of such
compliance.

(e) In the event of the recipient’s
noncompliance with the equal oppor-
tunity terms, compliance may be ef-
fected by the suspension or termi-
nation or refusal to grant or to con-
tinue providing the Federal authoriza-
tion in accordance with procedures au-
thorized by section 403 of Public Law
93–153, and set forth in implementing
rules, regulations, or orders, or by any
other means authorized by law.

§ 27.6 Equal opportunity implementa-
tion.

Within sixty (60) days of the effective
date of these regulations, or within
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sixty (60) days from the commence-
ment of a Federal authorization to
which this part applies, whichever oc-
curs later, recipients of Federal au-
thorizations to which this part applies,
shall prepare and submit an affirma-
tive action plan for each of their estab-
lishments to which this part applies, to
assure that the requirements of this
part will be met. In addition, recipients
and each of their prime contractors
and subcontractors shall require each
contractor and subcontractor with a
contract of $50,000 or more and 50 or
more employees to develop within
sixty (60) days from the commence-
ment of the contract and to keep on
file a written affirmative action plan
for each of its establishments, to which
this part applies, with the exception of
those establishments which the De-
partment Compliance Officer deter-
mines are in all respects separate and
distinct from performance of the ac-
tivities of the prime contractor or sub-
contractor conducted under the Fed-
eral authorizations. Such plans shall
include a set of specific and result-ori-
ented procedures which the recipient,
contractor or subcontractor commits
itself to apply every good faith effort
to achieve equal opportunity in all as-
pects of its operations. An acceptable
program must include an analysis of
all areas of operation of the recipient,
contractor, or subcontractor in which
it could be deficient in offering serv-
ices, opportunities, or benefits to mi-
nority groups and women, and all areas
of employment in which it could be de-
ficient in the utilization of minority
groups and women and all areas of con-
tracting in which it could be deficient
in the utilization of minority business
enterprises, and, further, specific goals
and specific timetables to which its ef-
forts will be directed, to correct all de-
ficiencies and thus to increase materi-
ally the participation of minorities and
women in all aspects of its operation.
The implementing affirmative action
plans shall include the following:

(a) Services, financial aids, and other
benefits. The implementing program is
required to specifically address all
areas of operation of the recipient, con-
tractor or subcontractor which offer
and provide services, financial aids,
and other benefits; it shall identify

those services, financial aids, and bene-
fits; analyze the opportunities avail-
able to minorities and women in each
area; and set forth affirmative action,
including goals and time- tables, which
will be taken to materially increase
participation of minorities and women.

(b) Employment practices. The imple-
menting plan shall address all aspects
of employment operations and is re-
quired to contain all analyses and com-
mitments, including goals and time-
tables, which are required in rules, reg-
ulations, and orders implementing Ex-
ecutive Order 11246, as amended, and to
include additional commitments to
employment goals for minorities and
women in construction operations, to
the extent that those goals are not es-
tablished under Executive Order 11246.

(c) Contracting practices. Recipients to
which this part applies and each of
their contractors and subcontractors
with a contract of $150,000 or more
shall also include in their affirmative
action plan a program in which the re-
cipient, contractor or subcontractor
agrees to take specific affirmative ac-
tion as set forth below to utilize minor-
ity business enterprises as subcontrac-
tors and suppliers. For this purpose,
the term minority business enterprise
means a business enterprise that is
owned or controlled by minority group
members or women. The plan shall
identify specific actions which the re-
cipient, contractor or subcontractor
will take to:

(1) Designate a liaison officer who
will administer the minority business
enterprises program;

(2) Provide adequate and timely con-
sideration of the potentialities of mi-
nority business enterprises in all con-
tracting decisions;

(3) Afford minority business enter-
prises an equitable opportunity to com-
pete for contracts and subcontracts by
arranging solicitations, time for prepa-
ration of bids, quantities, specifica-
tions, and delivery schedules so as to
facilitiate the participation of minor-
ity business enterprises;

(4) Submit periodic reports of con-
tracting opportunities, procedures, and
awards to minority business enter-
prises, at such times, and in such form,
and containing such information as the
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Department Compliance Officer may
prescribe, including reports showing:

(i) Procedures which have been
adopted to comply with the policies set
forth in this clause, including the es-
tablishment of a source list of minority
business enterprises;

(ii) Awards to minority business en-
terprises on the source lists, and

(iii) Specific efforts to identify and
award contracts to minority business
enterprises.

(5) Establish specific goals and time-
tables to utilize minority business en-
terprises in the performance of con-
tracts awarded.

(6) Inform minority business enter-
prises and organizations of minority
business enterprises of contracting op-
portunities and procedures.

(7) Cooperate with the Department
Compliance Officer in any studies and
surveys of the recipient’s minority
business enterprise procedures and
practices that the Department Compli-
ance Officer may from time to time
conduct.

(8) Assist potential minority business
enterprises in obtaining and maintain-
ing suitable bonding capabilities, in
those instances where bonds are re-
quired.

(d) Exemption. Contracts and sub-
contracts are exempt from the require-
ments of the equal opportunity clause
with regard to work performed outside
the United States by employees who
were not recruited within the United
States.

§ 27.7 Compliance information.
(a) Records, reports, and access to

books. Each recipient, contractor, or
subcontractor to which this part ap-
plies, shall keep such records and sub-
mit to the Department Compliance Of-
ficer complete and accurate reports, at
such times, and in such form, and con-
taining such information, as he may
determine to be necessary to enable
him to ascertain whether the recipient,
contractor or subcontractor has com-
plied or is complying with rules, regu-
lations and orders implementing sec-
tion 403 of Public Law 93–153. In the
case where the recipient, contractor or
subcontractor contracts with another,
such other contractor shall also submit
such compliance reports to the recipi-

ent, contractor or subcontractor as
may be necessary to enable the recipi-
ent, contractor or subcontractor to de-
termine and carry out his obligations
under section 403 of Public Law 93–153
and implementing rules, regulations,
and orders.

(b) Access to sources of information.
Each recipient, contractor and sub-
contractor to which this part applies,
shall permit access by the Department
Compliance Officer or his designee or
by the Secretary or his designee during
normal business hours to such of his
books, records, accounts, and other
sources of information, and his facili-
ties, as may be pertinent to ascertain
compliance with rules, regulations, and
orders implementing section 403 of
Public Law 93–153.

(c) Information in possession of other
agency, institution, or person. Where any
information required of a recipient,
contractor or subcontractor is in the
exclusive possession of any other agen-
cy, institution, or person and such
agency, institution or person shall fail
or refuse to furnish this information,
the recipient, contractor or sub-
contractor shall so certify in a report
and shall set forth what efforts it has
made to obtain the information.

(d) Failure to submit reports. Failure to
file timely, complete and accurate re-
ports as required constitutes non-
compliance with the equal opportunity
clause and is ground for the imposition
by the agency, recipient, contractor, or
subcontractor of any sanctions as au-
thorized by section 403 of Public Law
93–153 and implementating rules, regu-
lations, and orders.

(e) Information to beneficiaries and par-
ticipants. Each recipient, contractor
and subcontractor to which this part
applies, shall make available to par-
ticipants in and beneficiaries of its op-
erations and services, information re-
garding the provisions of this part and
the details of the recipient’s, contrac-
tor’s or subcontractor’s compliance
with this part, to the extent that it
will enhance their participation in non-
discrimination programs of recipient,
contractor, or subcontractor, and aid
the recipient, contractor, or sub-
contractor in meeting its obligations
under this part.
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§ 27.8 Compliance procedures.

(a) Approval of affirmative action
plans. The Department Compliance Of-
ficer shall from time to time review
the recipient’s, contractor’s or sub-
contractor’s affirmative action plans
to determine whether they meet the re-
quirements of rules, regulations and
orders implementing section 403 of
Public Law 93–153. Where deficiencies
are found to exist, the Department
Compliance Officer or his designee will
so inform the recipient, contractor or
subcontractor and the matter will be
resolved by informal means whenever
possible. If it has been determined that
the matter cannot be resolved by infor-
mal means, action will be taken as pro-
vided for in § 27.9.

(b) Periodic compliance reviews. The
Department Compliance Officer shall
from time to time review the practices
of recipients, contractors and sub-
contractors to determine whether they
are complying with the rules, regula-
tions and orders implementing section
403 of Public Law 93–153. The purpose of
the compliance review is to determine
if the recipient, contractor or sub-
contractor maintains nondiscrim-
inatory operations and practices and
whether it is taking the action re-
quired by the rules, regulations, and
orders implementing section 403 of
Public Law 93–153 to assure that no
person on the grounds of race, creed,
color, national origin or sex is excluded
from receiving or participating in any
activity conducted under any permit,
right-of-way, public land order or other
Federal authorization to which this
part applies. It shall consist of a com-
prehensive analysis of all aspects of the
recipient’s, contractor’s or subcontrac-
tor’s operations and practices which
may be involved, and the policies and
conditions resulting therefrom. Where
necessary, recommendations for appro-
priate sanctions shall be made.

(c) Complaints. Any person who be-
lieves himself or any other individual
to be subjected to discrimination pro-
hibited by this part may file with the
Department Compliance Officer or his
designee, a written complaint. A com-
plaint must be filed not later than 180
days from the date of the alleged dis-
crimination, unless the time for filing

is extended by the Department Compli-
ance Officer or his designee.

(d) Investigations. The Department
Compliance Officer or his designee will
make a prompt investigation whenever
a compliance review report, complaint,
or any other information indicates a
possible failure to comply with the
rules, regulations, and orders imple-
menting section 403 of Public Law 93–
153. The investigation should include,
where appropriate, a review of the per-
tinent practices and policies of the re-
cipient, contractor, or subcontractor,
the circumstances under which the pos-
sible noncompliance occurred and
other factors relevant to a determina-
tion as to whether the recipient, con-
tractor or subcontractor has failed to
comply with section 403 of Public Law
93–153 and implementing rules, regula-
tions, and orders.

(e) Resolution of matters. (1) If an in-
vestigation pursuant to paragraph (a),
(b), (c), or (d) of this section indicates
a failure to comply with the rules, reg-
ulations, and orders implementing sec-
tion 403 of Public Law 93–153, the De-
partment Compliance Officer or his
designee will so inform the recipient,
contractor or subcontractor and the
matter will be resolved by informal
means whenever possible. Before the
recipient, contractor or subcontractor
can be found to be in compliance, he
must make specific commitments in
writing, to correct all deficiencies. The
commitments must include the precise
actions to be taken and dates for com-
pletion. The time periods allotted shall
be no longer than the minimum periods
necessary to effect such changes. Upon
approval of the Department Compli-
ance Officer, the recipient, contractor
or subcontractor, may be considered in
compliance, on condition that the com-
mitments are faithfully kept. The re-
cipient, contractor or subcontractor
shall be notified that making such
commitments does not preclude future
determinations of noncompliance when
the commitments are not being met or
when there is a determination by the
Department Compliance Officer that
the full facts were not known at the
time commitments were accepted, and
that commitments are not sufficient to
correct deficiencies.
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(2) If an investigation does not war-
rant action pursuant to paragraph
(e)(1) of this section, the Department
Compliance Officer shall so inform the
recipient, contractor or subcontractor,
and the complainant, if any, in writing.

(f) Intimidatory or retaliatory acts pro-
hibited. No recipient, contractor or sub-
contractor shall intimidate, threaten,
coerce, or discriminate against any in-
dividual for the purpose of interfering
with any right or privilege secured by
section 403 of Public Law 93–153 and im-
plementing rules, regulations, and or-
ders, or because he has made a com-
plaint, testified, assisted, benefited
from, or participated in any manner in
an investigation, compliance review,
proceeding, or hearing under this part.
The identity of complainants shall be
kept confidential except to the extent
necessary to carry out the purposes of
this part including the conduct of any
investigation, hearing, or judicial pro-
ceeding arising thereunder.

(g) Approval of action by Authorized
Officer. During the period of construc-
tion of the Trans-Alaska Pipeline, and
until such time as this paragraph (g) is
rescinded by the Secretary, the Depart-
ment Compliance Officer shall coordi-
nate all actions taken pursuant to this
part with the Authorized Officer and
shall secure the approval of the Au-
thorized Officer prior to the taking of
any final act hereunder.

§ 27.9 Procedures for effecting compli-
ance.

(a) General. If there appears to be a
failure or refusal of any recipient, con-
tractor, or subcontractor to observe or
comply substantially with section 403
of Public Law 93–153, or implementing
rules, regulations, and orders, compli-
ance may be effected through the use
of conciliation conferences, informal
hearings, and procedures to cause ter-
mination or suspension of or refusal to
grant or to continue the permit, or
other Federal authorization to which
this part applies, or of the contracts to
which this part applies, or by any other
means authorized by law. Such other
means may include, but are not limited
to:

(1) A reference to the Department of
Justice with a recommendation that
appropriate proceedings be brought to

enforce any rights of the United States
under any law of the United States or
any assurance or other contractural
undertaking, and

(2) Any applicable proceeding under
State or local law.

(b) Noncompliance with § 27.4. In the
event that a recipient fails or refuses
to furnish an assurance required under
§ 27.4, or otherwise fails or refuses to
comply with a requirement imposed by
or pursuant to that section the failure
or refusal may, at the option of the
Secretary, be grounds for authorizing
proceedings to cause refusal of the Fed-
eral authorization in accordance with
the procedures of paragraph (c) of this
section. The Department of the Inte-
rior shall not be required to provide
the authorization in such a case during
the pendency of the administrative
proceedings under such paragraph.

(c) Termination of or refusal to grant or
to continue the Federal authorization—(1)
General. In those instances where a re-
cipient fails or refuses to observe or
comply substantially with section 403
of Public Law 93–153 or implementing
rules, regulations, and orders, non-
compliance at the option of the Sec-
retary, may be grounds for termi-
nation, suspension, refusal to grant or
continue the Federal authorization.

(i) Recommendation to proceed. The
Department Compliance Officer may
request that the Secretary commence
procedures to suspend, terminate, or
refuse to grant or continue the Federal
authorization or to cause such suspen-
sion, termination, or refusal to grant.
He shall indicate the specific grounds
for alleging noncompliance with sec-
tion 403 and implementing rules, regu-
lations, and orders, the actions which
would create compliance, and the time
necessary to achieve compliance.

(ii) Commencement of proceedings. Be-
fore the Secretary authorizes the com-
mencement of an administrative pro-
ceeding for termination, suspension, or
refusal to grant any Federal authoriza-
tion to which this part applies, the
Secretary or his designee shall give the
recipient notice in writing of the al-
leged ground or grounds for termi-
nation or formal suspension, or refusal
to grant, with sufficient particularity
to enable the recipient to comply with
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section 403 of Public Law 93–153 and im-
plementing rules, regulations and or-
ders. The recipient shall have sixty (60)
days from the date of delivery of the
notice within which to comply. If com-
pliance cannot be achieved in sixty (60)
days, the recipient shall be entitled to
additional time if he demonstrates that
compliance is not possible within the
sixty (60) day period and that the nec-
essary curative actions were under-
taken promptly and have been dili-
gently prosecuted toward completion;
Provided further that the aforesaid addi-
tional time shall not exceed ninety (90)
days from the last day of the said sixty
(60) day period, without the prior writ-
ten consent of the Secretary or his des-
ignee which shall specify the last day
upon which the curative action must
be completed to the satisfaction of the
Secretary or his designee.

(iii) Opportunity for a hearing. No
order suspending, terminating or refus-
ing to grant or continue any Federal
authorization to which this part ap-
plies shall become effective until there
has been an express finding on the
record, after opportunity for a formal
hearing, of a failure by the applicant or
recipient to comply substantially with
section 403 of Public Law 93–153 or im-
plementing rules, regulations, and or-
ders and the action has been approved
by the Secretary pursuant to § 27.11(e).

(2) [Reserved]
(d) Other means authorized by law. No

action to effect compliance by any
other means authorized by law shall be
taken until (1) the action has been ap-
proved by the Secretary, (2) the recipi-
ent or other person has been notified of
its failure to comply and of the action
to be taken to effect compliance, and
(3) the expiration of at least 10 days
from the mailing of such notice to the
recipient or other person. During this
period of at least 10 days additional ef-
forts shall be made to persuade the re-
cipient or other person to comply and
to take such corrective action as may
be appropriate.

§ 27.10 Hearings.
(a) Informal hearings—(1) Purpose. The

Department Compliance Officer may
convene such informal hearings as may
be deemed appropriate for the purpose
of inquiring into the status of compli-

ance of any recipient, contractor, or
subcontractor to which this part ap-
plies.

(2) Notice. Recipients, contractors,
and subcontractors shall be advised in
writing as to the time and place of the
informal hearings and may be directed
to bring specific documents and
records, or furnish other relevant infor-
mation concerning their compliance
status. When so requested, the recipi-
ent, contractor, or subcontractor shall
attend and bring requested documents
and records, or other requested infor-
mation.

(3) Conduct of hearings. The hearing
shall be conducted by hearing officers
appointed by the Department Compli-
ance Officer. Parties to informal hear-
ings may be represented by counsel or
other authorized representative as pro-
vided in 43 CFR part 1 and shall have a
fair opportunity to present any rel-
evant material. Formal rules of evi-
dence will not apply to such proceed-
ings.

(b) Formal hearings—(1) Opportunity
for hearing. Whenever an opportunity
for a hearing is required by § 27.9(c),
reasonable notice shall be given by reg-
istered or certified mail, return receipt
requested, to the affected applicant or
recipient. This notice shall advise the
applicant or recipient of the action
proposed to be taken, the specific pro-
vision under which the proposed action
against it is to be taken, and the mat-
ters of fact or law asserted as the basis
for this action, and either (i) fix a date
not less than twenty (20) days after the
date of such notice within which the
applicant or recipient may request of
the Secretary or his designee or the ad-
ministrative law judge to whom the
matter has been assigned that the mat-
ter be scheduled for hearing or (ii) ad-
vise the applicant or recipient that the
matter in question has been set down
for hearing at a stated place and time.
The time and place so fixed shall be
reasonable and shall be subject to
change for cause. The complainant, if
any, shall be advised of the time and
place of the hearing. An applicant or
recipient may waive a hearing and sub-
mit written information and argument
for the record. The failure of an appli-
cant or recipient to request a hearing
under this paragraph or to appear at a
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hearing for which a date has been set
shall be deemed to be a waiver of the
right to a hearing under section 403 of
Public Law 93–153 and implementing
rules, regulations, and orders and con-
sent to the making of a decision on the
basis of information on the record.

(2) Time and place of hearing. Hearings
shall be conducted by the Office of
Hearings and Appeals of the Depart-
ment, at a time and place fixed by the
administrative law judge to whom the
matter has been assigned. Hearings
shall be held before an administrative
law judge designated by the Office of
Hearings and Appeals in accordance
with its procedures.

(3) Right to Counsel. In all proceedings
under this section, the applicant or re-
cipient and the Department shall have
the right to be represented by counsel
or other authorized representative as
provided in 43 CFR part 1.

(4) Procedures, evidence, and record. (i)
The hearing, decision, and any admin-
istrative review thereof shall be con-
ducted in conformity with 5 U.S.C. 554
through 557 and in accordance with
such rules of procedure as are proper
(and not inconsistent with this section)
relating to the conduct of the hearing,
giving of notices subsequent to those
provided for in paragraph (b)(1) of this
section, taking of testimony, exhibits,
arguments and briefs, requests for find-
ings, and other related matters. Both
the Department and the applicant or
recipient shall be entitled to introduce
all relevant evidence on the issues as
stated in the notice for hearing or as
determined by the administrative law
judge conducting the hearing at the
outset of or during the hearing.

(ii) Technical rules of evidence shall
not apply to hearings conducted pursu-
ant to this part, but rules or principles
designed to assure production of the
most credible evidence available and to
subject testimony to test by cross-ex-
amination shall be applied where deter-
mined reasonably necessary by the ad-
ministrative law judge conducting the
hearing. The administrative law judge
may exclude irrelevant, immaterial, or
unduly repetitious evidence. All docu-
ments and other evidence offered or
taken for the record shall be open to
examination by the parties and oppor-
tunity shall be given to refute facts

and arguments advanced on either side
of the issues. A transcript shall be
made of the oral evidence except to the
extent that the substance thereof is
stipulated for the record. All decisions
shall be based upon the hearing record
and written findings shall be made.

(5) Consolidated or joint hearings. In
cases in which the same or related
facts are asserted to constitute non-
compliance with this part with respect
to two or more Federal authorizations
to which this part applies, or asserted
to constitute noncompliance with this
part and the regulations of one or more
other Federal departments or agencies,
the Secretary may, by agreement with
such other departments or agencies,
where applicable, provide for the con-
duct of consolidated or joint hearings,
and for the application to such hear-
ings of rules of procedure not inconsist-
ent with this part. Final decisions in
such cases, insofar as this part is con-
cerned, shall be made in accordance
with § 27.11.

§ 27.11 Decisions and notices.

(a) Initial decision by an administrative
law judge. The administrative law
judge shall make an initial decision
and a copy of such initial decision shall
be sent by registered mail, return re-
ceipt requested, to the recipient or ap-
plicant.

(b) Review of the initial decision. The
applicant or recipient may file his ex-
ceptions to the initial decision, with
his reasons therefor, with the Director,
Office of Hearings and Appeals, within
thirty (30) days of receipt of the initial
decision. In the absence of exceptions,
the Director, Office of Hearings and
Appeals, on his own motion within
forty-five (45) days after the initial de-
cision, may notify the applicant or re-
cipient that he will review the deci-
sion. In the absence of exceptions or a
notice of review, the initial decision
shall constitute the final decision sub-
ject to the approval of the Secretary
pursuant to paragraph (f) of this sec-
tion.

(c) Decisions by the Director, Office of
Hearings and Appeals. Whenever the Di-
rector, Office of Hearings and Appeals,
reviews the decision of an administra-
tive law judge pursuant to paragraph
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(b) of this section, the applicant or re-
cipient shall be given reasonable oppor-
tunity to file with him briefs or other
written statements of its contention,
and a copy of the final decision of the
Director, Office of Hearings and Ap-
peals, shall be given to the applicant or
recipient and to the complainant, if
any.

(d) Decisions on record where a hearing
is waived. Whenever a hearing is waived
pursuant to § 27.10 (b)(1), a decision
shall be made by the Director, Office of
Hearings and Appeals, on the record
and a copy of such decision shall be
given in writing to the applicant or re-
cipient and to the complainant, if any.

(e) Rulings required. Each decision of
an administrative law judge or the Di-
rector, Office of Hearings and Appeals,
shall set forth his ruling on each find-
ing, conclusion, or exception presented,
and shall identify the requirement or
requirements imposed by or pursuant
to this part with which it is found that
the applicant or recipient has failed to
comply.

(f) Approval by Secretary. Any final
decision of an administrative law judge
or of the Director, Office of Hearings
and Appeals, which provides for the
suspension or termination of, or the re-
fusal to grant or continue a Federal au-
thorization, or the imposition of any
other sanction available under this
part, shall promptly be transmitted to
the Secretary, who may approve such
decision, may vacate it, or remit or
mitigate any sanction imposed.

(g) Content of decisions. The final de-
cision may provide for suspension or
termination of, or refusal to grant or
continue a Federal authorization, in
whole or in part, and may contain such
terms, conditions, and other provisions
as are consistent with and will effec-
tuate the purposes of section 403 of
Public Law 93–153 and implementing
rules, regulations, and orders, includ-
ing provisions designated to assure
that no Federal authorization will be
extended under title II of Public Law
93–153 to the applicant or recipient de-
termined by such decision to be in de-
fault in its performance of an assur-
ance given by it pursuant to section 403
and implementing rules, regulations,
and orders or to have otherwise failed
to comply with this part, unless and

until it corrects its noncompliance and
satisfies the Secretary that it will fully
comply with this part.

(h) Post termination decisions. An ap-
plicant or recipient adversely affected
by an order issued under paragraph (g)
of this section shall be restored to full
eligibility to receive the Federal au-
thorization if it satisfies the terms and
conditions of that order for such eligi-
bility and if it provides reasonable as-
surance that it will fully comply with
this part.

§ 27.12 Judicial review.

Action taken pursuant to this part is
subject to judicial review.

§ 27.13 Effect on other regulations;
forms and instructions.

(a) Effect on other regulations. Nothing
in these regulations shall be deemed to
supersede any of the following (includ-
ing future amendments thereof):

(1) Executive Order 11246, as amend-
ed, and regulations therefor;

(2) Executive Order 11063 and regula-
tions issued thereunder, or any other
regulations or instructions insofar as
such Order, regulations, or instructions
prohibit discrimination on the ground
of race, creed, color, national origin, or
sex in any program or situation to
which this part is inapplicable, or pro-
hibit discrimination on any other
ground.

(3) Regulations to effectuate title VI
of the Civil Rights Act of 1964.

(b) Forms and instructions. The De-
partment Compliance Officer may issue
and make available to interested per-
sons instructions and procedures for ef-
fectuating this part.

(c) Supervision and coordination. The
Secretary may from time to time as-
sign to such officials of the Depart-
ment as he deems appropriate, or to of-
ficials of other departments or agen-
cies of the Government with the con-
sent of such departments or agencies,
responsibilities in connection with the
effectuation of the purposes of this
part (other than responsibility for final
decision as provided in § 27.11), includ-
ing the achievement of effective co-
ordination and maximum uniformity
within the Department and within the
Executive Branch of the Government
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in the application of this part. Any ac-
tion taken, determination made, or re-
quirement imposed by an official of an-
other department or agency acting pur-
suant to an assignment of responsibil-
ity under this paragraph shall have the
same effect as though such action had
been taken by the Secretary of the In-
terior.

§ 27.14 Definitions.

As used in this part:
(a) The term Secretary means the Sec-

retary of the Interior.
(b) The term applicant means one who

submits an application for any Federal
authorization to which this part ap-
plies.

(c) The term recipient means any en-
tity or individual who receives a per-
mit, right-of-way, public land order, or
other Federal authorization granted or
issued under title II of Public Law 93–
153 and its agent or agents.

(d) The term contract means any
agreement or arrangement between a
recipient and any person (in which the
parties do not stand in the relationship
of an employer and an employee) in
any way related to the activities of the
recipient conducted under any permit,
right-of-way, public land order, or
other Federal authorization granted or
issued under title II.

(e) The term subcontract means any
agreement or arrangement between a
contractor and any person (in which
the parties do not stand in the rela-
tionship of an employer and an em-
ployee) in any way related to the per-
formance of any one or more contracts
as defined above.

(f) The Authorized Officer means the
employee of the Department, des-
ignated to act on behalf of the Sec-
retary pursuant to the Agreement and
Grant of Right-of-Way for Trans-Alas-
ka Pipeline or such other person to
whom the Authorized Officer redele-
gates his authority pursuant to the
delegation of authority to the Author-
ized Officer from the Secretary.

(g) The Department Compliance Offi-
cer means that officer of the Depart-
ment of the Interior so designated by
the Secretary.

PART 28—FIRE PROTECTION
EMERGENCY ASSISTANCE

Sec.
28.1 Purpose.
28.2 Definitions.
28.3 Emergency assistance.

AUTHORITY: Act of May 27, 1955 (42 U.S.C.
1856, 1856b).

SOURCE: 41 FR 51794, Nov. 24, 1976, unless
otherwise noted.

§ 28.1 Purpose.

The purpose of this part is to provide
criteria for agencies in the Department
to render fire protection emergency as-
sistance to fire organizations not with-
in the Department.

§ 28.2 Definitions.

As used in this part:
(a) The term agency head means the

Secretary of the Interior or an official
of the Department of the Interior who
exercises authority delegated by the
Secretary of the Interior.

(b) The term fire protection includes
personnel services and equipment re-
quired for fire prevention, the protec-
tion of life and property, and firefight-
ing; and

§ 28.3 Emergency assistance.

In the absence of a reciprocal fire
protection agreement, each agency
head may provide emergency fire pro-
tection will not jeopardize the property
of the United States by making it im-
possible for the agency head to protect
the property of the United States and
such assistance is determined to be in
the best interest of the United States.
The providing of emergency assistance
shall not be in the best interest of the
United States and may not be granted
by an agency head if:

(a) Persons other than those cur-
rently employed by the agency at the
time of the emergency and trained in
the type of emergency assistance being
provided would be used in the providing
of the emergency assistance.

(b) Assistance is provided to a place
more than an hour’s travel from where
the agency maintains fire protection
facilities. Assistance which requires
more than an hour’s travel may be
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given for those fire emergencies threat-
ening to last more than 12 hours, or en-
dangering human life.

PART 29—TRANS-ALASKA PIPELINE
LIABILITY FUND

Sec.
29.1 Definitions.
29.2 Creation of the Fund.
29.3 Fund administration.
29.4 General powers.
29.5 Officers and employees.
29.6 Financing, accounting, and audit.
29.7 Imposition of strict liability.
29.8 Notification and advertisement.
29.9 Claims, settlement and adjudication.
29.10 Subrogation.
29.11 Investment.
29.12 Borrowing.
29.13 Termination.
29.14 Information collection.

AUTHORITY: Sec. 204(c), Trans-Alaska Pipe-
line Authorization Act, 43 U.S.C. 1653(c);
secs. 311(p)(1) and 311(p)(2) of the Federal
Water Pollution Control Act, 33 U.S.C. 1321
(p)(1), (2).

SOURCE: 53 FR 3396, Feb. 5, 1988, unless oth-
erwise noted.

§ 29.1 Definitions.
As used in this part:
(a) Act means the Trans-Alaska Pipe-

line Authorization Act, title II of Pub-
lic Law 93–153, 43 U.S.C. secs. 1651, et
seq.

(b) Affiliated means:
(1) Any person owned or effectively

controlled by the vessel Owner or Oper-
ators; or

(2) Any person that effectively con-
trols or has the power to effectively
control the vessel Owner or Operator
by—

(i) Stock interest, or
(ii) Representation on a board of di-

rectors or similar body, or
(iii) Contract or other agreement

with other stockholders, or
(iv) Otherwise, or;
(3) Any person which is under com-

mon ownership or control with the ves-
sel Owner or Operator.

(c) Claim means a demand in writing
for payment for damage allegedly
caused by an incident.

(d) Contact person means a person des-
ignated by the Owner or Operator and
identified to the Fund Administrator
and the National Response Center oper-

ated by the Coast Guard as the official
responsible for coordinating with the
Fund the resolution of claims filed as a
result of a TAPS oil spill.

(e) Damage or damages means any
economic loss, arising out of or di-
rectly resulting from an incident, in-
cluding but not limited to:

(1) Removal costs;
(2) Injury to, or destruction of, real

or personal property;
(3) Loss of use of real or personal

property;
(4) Injury to, or destruction of, natu-

ral resources;
(5) Loss of use of natural resources;

or
(6) Loss of profits or impairment of

earning capacity due to injury or de-
struction of real or personal property
or natural resources, including loss of
subsistence hunting, fishing and gath-
ering opportunities.

(f) Fund means the Trans-Alaska
Pipeline Liability Fund established as
a non-profit corporate entity by sec-
tion 204(c)(4) of the Trans-Alaska Pipe-
line Authorization Act.

(g) Guarantor means the person, other
than the Owner or Operator who pro-
vides evidence of financial responsibil-
ity for an Owner or Operator, and in-
cludes an underwriter, insurer or sur-
ety company.

(h) Incident (or ‘‘spill’’) means a dis-
charge of oil from a vessel which is car-
rying TAPS oil loaded on that vessel at
the terminal facilities of the Pipeline
and which:

(1) Violates applicable water quality
standards, or

(2) Causes a film or sheen upon or dis-
coloration of the surface of the water
or adjoining shorelines or causes a
sludge or emulsion to be deposited be-
neath the surface of the water or upon
adjoining shorelines.

(i) Operator of the Pipeline means the
common agent designated by the Per-
mittees to operate the Pipeline.

(j) Owner of the oil means the Owner
of TAPS oil at the time that such oil is
loaded on a vessel at the terminal fa-
cilities of the Pipeline.

(k)(1) Owner means, in the case of a
vessel, the person owning the vessel
carrying TAPS oil at the time of an in-
cident, and

VerDate 18<FEB>98 09:35 Feb 20, 1998 Jkt 174163 PO 00000 Frm 00469 Fmt 8010 Sfmt 8010 Y:\SGML\174163.TXT 174163-3



474

43 CFR Subtitle A (10–1–97 Edition)§ 29.2

(2) Operator means, in the case of a
vessel, the person operating, or char-
tering by demise, the vessel carrying
TAPS oil at the time of an incident.

(l) Person means an individual, a cor-
poration, a partnership, an association,
a joint stock company, a business
trust, an unincorporated organization,
or a Government entity.

(m) Person in charge of the vessel
means the individual on board the ves-
sel with the ultimate responsibility for
vessel navigation and operations.

(n) Permittees means the holders of
the Pipeline right-of-way for the
Trans-Alaska Pipeline System.

(o) Pipeline means any Pipeline in the
Trans-Alaska Pipeline System.

(p) Secretary means the Secretary of
the Interior or an authorized represent-
ative of the Secretary.

(q) TAPS oil means oil which was
transported through the Trans-Alaska
Pipeline and loaded on a vessel at the
terminal facilities of the Pipeline.

(r) Terminal facilities means those fa-
cilities of the Trans-Alaska Pipeline
System at which oil is taken from the
Pipeline and loaded on vessels or
placed in storage for future loading
onto vessels.

(s) Trans-Alaska Pipeline System or
System means any Pipeline or terminal
facilities constructed by the Permit-
tees under the authority of the Act.

(t) United States includes the various
States of the United States, the Dis-
trict of Columbia, the Commonwealth
of Puerto Rico, the Canal Zone, Guam,
the Virgin Islands, American Samoa,
the Commonwealth of the Northern
Mariana Islands, and the Trust Terri-
tory of the Pacific Islands.

(u) Vessel means any type of water-
craft or other artificial contrivance,
used or capable of being used as a
means of transportation on water,
which is engaged in any segment of
transportation between the terminal
facilities of the Pipeline and ports
under the jurisdiction of the United
States, and which is carrying TAPS
oil.

§ 29.2 Creation of the Fund.
(a) The Trans-Alaska Pipeline Liabil-

ity Fund (Fund) was created by the Act
as a non-profit corporation to be ad-
ministered by the holders of the Trans-

Alaska Pipeline right-of-way under
regulations prescribed by the Sec-
retary. The vessel Owner and Operator
are strickly liable for the first $14 mil-
lion of claims for any one incident. The
vessel Owner and Operator remain lia-
ble for claims over that amount when-
ever the damages involved were caused
by the unseaworthiness of the vessel or
by negligence and should the Fund pay
any claims under those circumstances,
the Fund retains the right of subroga-
tion. The Fund’s maximum liability for
any one incident is the amount of the
claims over $14 million but not to ex-
ceed $100 million.

(b) The Fund shall be subject to, and
shall take all steps necessary to carry
out its responsibilities under, the Act
and these implementing regulations.

(c) The right to repeal, alter, or
amend these regulations is expressly
reserved.

§ 29.3 Fund administration.
(a) The Fund shall be administered

by a Board of Trustees designated by
the Permittees and the Secretary as
provided in paragraph (b) of this sec-
tion.

(b)(1) The Board of Trustees shall be
comprised of one member designated
by each Permittee and three members
designated by the Secretary. At least
one member designated by the Sec-
retary shall be chosen from persons
nominated by the Governor of the
State of Alaska. Each member shall
serve for a period of three years and
may succeed himself or herself. Each
member shall have the right to vote. If
additional persons become holders of
rights-of-way, each such additional
Permittee shall have the right to des-
ignate a trustee, and if any holder of
right-of-way sells the interest in such
right-of-way, such holder’s designated
trustee shall resign from the Board.
The Board shall elect by a majority
vote a Chairman and a Secretary annu-
ally.

(2) Where any activity of the Fund
creates a conflict of interest, or the ap-
pearance of a conflict of interest, on
the part of any member of the Board of
Trustees, the member involved shall
excuse himself or herself from any con-
sideration of such activity by the
Board of Trustees.
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(c) The Board of Trustees by a major-
ity vote shall select an Administrator
to direct the day-to-day operations of
the Fund.

(d) The Board of Trustees shall hold
meetings every six months, or more
frequently when necessary to consider
pressing matters, including pending
claims under § 29.9.

(e)(1) Each Board Member and officer
of the Fund now or hereafter serving as
such, shall be indemnified by the Fund
against any and all claims and liabil-
ities to which he or she has or shall be-
come subject by reason of serving or
having served as such Board Member or
officer, or by reason of any action al-
leged to have been taken, omitted, or
neglected by him or her as such Board
Member or officer; and the Fund shall
reimburse each such person for all
legal expenses reasonably incurred by
him or her in connection with any such
claim or liability: Provided, however,
That no such person shall be indem-
nified against, or be reimbursed for any
expenses incurred in connection with,
any claim or liability arising out of his
or her own willful misconduct or gross
negligence.

(2) The amount paid to any officer or
Board Member by way of indemnifica-
tion shall not exceed his or her actual
liabilities and actual, reasonable, and
necessary expenses incurred in connec-
tion with the matter involved. Ex-
penses incurred in defending a civil or
criminal action, suit, or proceeding
may be paid by the Fund in advance of
the final disposition of such action,
suit, or proceeding as authorized by the
Board in the specific case upon receipt
of an undertaking by or on behalf of
the Board Member or officer to repay
such amount if it shall ultimately be
determined that he or she is not enti-
tled to be indemnified by the Fund as
authorized herein.

(3) The indemnification provided by
this section shall continue as to a per-
son who has ceased to be a Board Mem-
ber or officer and shall inure to the
benefit of the heirs, executors, and ad-
ministrators of such a person. The
right of indemnification hereinabove
provided for shall not be exclusive of
any rights to which any Board Member
or officer of the Fund may otherwise be
entitled by law.

§ 29.4 General powers.
The Fund shall have such powers as

may be necessary and appropriate for
the exercise of the powers herein spe-
cifically and impliedly conferred upon
the Fund and all such incidental pow-
ers as are customary in non-profit cor-
porations generally, including but not
limited to the following:

(a) By resolution of the Board of
Trustees, the fund shall adopt a cor-
porate seal.

(b) The Fund may sue and be sued in
its corporate name and may employ
counsel to represent it.

(c) The Fund shall be a resident of
the State of Alaska with its principal
place of business in Alaska, and the
Board of Trustees shall establish a
business office or offices as deemed
necessary for the operation of the
Fund.

(d) In any civil action for the recov-
ery of damages resulting from an inci-
dent, the Fund shall waive personal ju-
risdiction upon being furnished with a
copy of the summons and complaint in
the action.

(e) The Board of Trustees of the
Fund, by a majority of those present
and voting, shall adopt and may amend
and repeal by-laws governing the per-
formance of its statutory duties.

(f) The Fund shall do all things nec-
essary and proper in conducting its ac-
tivities as Trustee including

(1) Receipt of fee collections pursu-
ant to section 204(c)(6) of the Act;

(2) Payment of costs and expenses
reasonably necessary to the adminis-
tration of the Fund as well as costs re-
quired to satisfy claims against the
Fund;

(3) Investment of all sums not needed
for administration and the satisfaction
of claims in income-producing securi-
ties as hereinafter provided; and

(4) Seeking recovery of any monies to
which it is entitled as subrogee under
circumstances set forth in section
204(c)(8) of the Act.

(g) The Fund shall determine the
character of and the necessity for its
obligations and expenditures, and the
manner in which they shall be in-
curred, allowed, and paid. The Board of
Trustees shall establish an annual
budget, subject to the approval of the
Secretary.
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(h) All costs and expenses reasonably
necessary to the administration of the
Fund, including costs and expenses in-
cident to the termination, settlement,
or payment of claims, are properly
chargeable as expenses and payable out
of fees or other income of the Fund.

§ 29.5 Officers and employees.
(a) The Administrator is the Chief

Executive Officer of the Fund and is re-
sponsible for carrying out all executive
and administrative functions as au-
thorized by the Board of Trustees in
accordance with the Act including the
receipt and verification of fees col-
lected from Owners of TAPS oil pursu-
ant to § 29.6(a), the investment of Fund
assets in securities according to guide-
lines approved by the Board of Trustees
and consistent with these regulations,
and the disbursement of such assets in
payment of expenses and approved
claims.

(b) The Fund may employ such other
persons as may be necessary to carry
out its functions.

§ 29.6 Financing, accounting, and
audit.

(a)(1) The Operator of the Pipeline
shall notify each Permittee within a
reasonable time as to the date of the
tanker loadings and the volumes of
TAPS oil loaded. The Permittee will
send an invoice for transportation
charges for TAPS oil (which includes
five cents per barrel for the Fund) to
the Owner of the oil. The Permittee
will receive the five cents per barrel fee
from the Owner of the oil in accordance
with the terms of its particular pipe-
line tariff, filed with the appropriate
governmental agency, and shall trans-
fer the fee on or before the next busi-
ness day to a Fund bank account des-
ignated by the Administrator. Collec-
tion of fees shall cease at the end of the
month following the month in which
$100 million has been accumulated in
the Fund from any source. Collection
of fees shall be resumed when the accu-
mulation falls below $100 million. The
Administrator shall notify the Pipeline
carriers by the fifteenth of the month
if fees are to be collected during the
following month.

(2) The value of the Fund shall be the
current market value of the Fund on

the day at the end of each month or
other agreed upon accounting period.

(b) Costs of the administration shall
be paid from the money received by the
Fund, and all sums not needed for ad-
ministration and the satisfaction of
claims shall be invested in accordance
with § 29.11. The interest on and the
proceeds from the sale of any obliga-
tions held in the Fund shall be credited
to and form a part of the Fund. Income
from such securities shall be added to
the principal of the Fund if not used
for costs of administration or settle-
ment of claims.

(c) At the end of each month that
fees are payable under the Act, or
other agreed upon accounting period,
the Operator of the Pipeline shall pro-
vide the Fund with a statement of the
respective volumes of crude oil trans-
ported by the Operator of the Pipeline
and delivered to vessels, the amount of
fees charged and collected, and the
Owners of TAPS oil from whom such
fees were or are due. The Adminis-
trator shall provide a copy of the state-
ment to the Owners of the oil, and to
the State of Alaska.

(d) The Fund shall undertake an an-
nual accounting.

(e) The Fund shall be subject to an
annual audit by the Comptroller Gen-
eral, in coordination with the Adminis-
trator and the Secretary. Authorized
representatives of the Comptroller
General and the Secretary shall have
complete access, for purposes of the
audit or otherwise, to all books, ac-
counts, financial records, reports, files,
and all other papers, things, or prop-
erty belonging to or in use by the Fund
and they shall be afforded full facilities
for verifying among other things,
transactions with the balances on secu-
rities held by depositories, fiscal
agents, and custodians. A report of
each audit made by the Comptroller
General shall be submitted to the Con-
gress.

§ 29.7 Imposition of strict liability.
(a) Notwithstanding the provisions of

any other law, where a vessel is en-
gaged in any segment of transportation
between the terminal facilities of the
Pipeline and ports under the jurisdic-
tion of the United States, and is carry-
ing TAPS oil, the Owner and Operator
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(jointly and severally), and the Fund
established by section 204(c) of the Act,
shall be strictly liable without regard
to fault in accordance with that sec-
tion for all damages, including clean-
up costs, sustained by any person or
entity, public or private, including
residents of Canada, as a result of any
discharge of TAPS oil from such vessel.
Strict liability under this section shall
cease when the TAPS oil has first been
brought ashore at a port under the ju-
risdiction of the United States.

(b) Strict liability shall not be im-
posed under this part if the Owner or
Operator of the vessel, or the Fund, can
prove that the damages were caused by
an act of war or by the negligence of
the United States or other govern-
mental agency. Strict liability shall
not be imposed under the Act with re-
spect to the claim of a damaged party
if the Owner or Operator of the vessel,
or the Fund, can prove that the dam-
age was caused by the negligence of
such damaged party.

(c)(1) Strict liability for all claims
arising out of any one incident shall
not exceed $100 million. The Owner and
Operator of the vessel shall be jointly
and severally liable for the first $14
million of the claims that meet the
definition of damages as provided for in
these regulations. The Fund shall be
liable for the balance of the claims
that meet the same definition up to
$100 million. If the total of these claims
exceeds $100 million, they shall be re-
duced proportionately. The unpaid por-
tion of any claim may be asserted and
adjudicated under other applicable
Federal or State law.

(2) The Fund shall establish uniform
procedures to determine whether
claims from a TAPS oil spill might ex-
ceed $14 million and $100 million. These
procedures shall provide that when a
determination is made that claims
may exceed $100 million, payment of
claims may be withheld in full or in
part for a twenty-four month period so
that claims may be proportionately re-
duced prior to payment.

(d)(1) Each Owner or Operator of a
vessel shall obtain from the Federal
Maritime Commission a ‘‘Certificate of
Financial Responsibility (Alaska Pipe-
line)’’ demonstrating compliance with
the provisions of section 311(p) of the

Federal Water Pollution Control Act,
as amended (33 U.S.C. 1321(p)), and reg-
ulations promulgated pursuant to such
act (33 CFR part 131). Notwithstanding
inconsistent language in such act, fi-
nancial responsibility in the amount of
$14 million for all such vessels must be
established.

(2) The certificate obtained in ac-
cordance with this subsection shall be
carried on board the vessel. No TAPS
oil may be loaded on any vessel which
has not been issued a valid certificate
which is still in effect at the time of
loading.

§ 29.8 Notification and advertisement.
(a) As soon as the person in charge of

a vessel has knowledge of an incident
in which the vessel is involved, he shall
immediately notify the Owner or Oper-
ator and the National Response Center,
(800) 424–6802, of the incident. Notifica-
tion under this section is in addition to
any notification requirements under
section 311(b)(5) of the Federal Water
Pollution Control Act, as amended, and
the regulations of the Coast Guard and
the Environmental Protection Agency
promulgated thereunder (33 CFR 153.203
and 40 CFR 110.10, respectively).

(b) Upon receiving notice of an inci-
dent, the National Response Center
shall immediately notify the Fund.

(c)(1) At the time of a spill of TAPS
oil, the vessel Owner and Operator
shall consult with each other and iden-
tify a single contact person to both the
Fund Administrator and the National
Response Center as the official who is
responsible for coordinating with the
Fund the resolution of claims from a
spill of TAPS oil. The National Re-
sponse Center shall provide the iden-
tity of the contact person to appro-
priate officials of the Coast Guard.

(2) The Fund shall establish proce-
dures for coordination of the handling
of claims with the contact person.

(d) Pursuant to its procedures, the
Fund shall ascertain if the spill may
result in damage claims in excess of $14
million. If it concludes that that level
may be reached, the Fund shall com-
mence advertisement no later than 45
days from the date the Fund receives
notice of the incident and shall con-
tinue advertising for a period of not
less than thirty days.
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(e) The advertisement must appear in
one or more local newspapers of gen-
eral circulation and the Fund shall es-
tablish procedures governing the for-
mat and the information to be included
in the advertisement of an incident. All
advertisements must include:

(1) The date and location of the inci-
dent;

(2) The name of the Owner or Opera-
tor;

(3) The name and address of the con-
tact person or of the Fund Adminis-
trator to whom claims should be sent.

§ 29.9 Claims, settlement and adjudica-
tion.

(a)(1) Claims in accordance with this
section may be submitted by any dam-
aged party, his or her duly authorized
agent, or his or her successor in inter-
est.

(2) Claims submitted in accordance
with this section must contain the fol-
lowing information:

(i) A detailed statement of the cir-
cumstances, if known, by which the
claimed loss occurred.

(ii) A detailed listing of damages in-
curred, categorized according to the
type of damage involved (§ 29.1(e)), and
including a monetary claim for each
type of damage listed.

(iii) Documentation of all monetary
claims asserted.

(b) The contact person must provide
copies of all claims filed with the ves-
sel Owner or Operator to the Fund Ad-
ministrator upon request of the Admin-
istrator. Once such claims are paid, the
contact person shall notify the Fund
and upon request of the Administrator
supply any adjuster’s reports.

(c) Prior to reaching $14 million in
claims filed, the contact person shall
notify the Fund whether the vessel
Owner or Operator will assume respon-
sibility to pay damages over the $14
million level.

(d)(1) In the event the vessel Owner
or Operator refuses to pay claims over
the $14 million level, the Fund shall de-
termine if the $14 million in claims al-
ready filed meet the definition of dam-
age as established by this section. The
Fund shall pay the claims, or portion
of claims, over $14 million, which have
been determined to meet that defini-
tion.

(2) The Fund shall establish uniform
procedures and standards for the ap-
praisal and settlement of claims
against the Fund, including but not
limited to procedures for appraising
claims made to the vessel Owner or Op-
erator to determine when $14 million of
claims meeting the definition of dam-
ages has been reached; procedures to
determine whether claims over the $14
million level which it receives meet
the definition of damages; and proce-
dures for determining when the serv-
ices of a private insurance and claims
adjuster shall be used.

(e) In the event the vessel Owner or
Operator refuses payment of any
claims up to $14 million, the injured
parties have recourse to the district
court for the Federal district in which
the spill occurred or the appropriate
State court for the State in which the
spill occurred. The Fund only becomes
liable after $14 million in claims meet-
ing the definition of damages have
been paid or have been acknowledged
as payable by the vessel Owner or Oper-
ator.

(f) The Fund may settle or com-
promise any claim presented to it.

(g) No claim may be presented, nor
any action be commenced, for damages
recoverable under this part unless that
claim is presented to or that action is
commenced against the vessel Owner
or Operator, or their guarantor, or
against the Fund, as to their respective
liabilities, within two years from the
date of discovery of the damages
caused by an incident, or of the date of
the incident causing the damages,
whichever is earlier.

(h)(1) The Board of Trustees, by a
majority vote, shall decide to allow or
deny claims or settlements presented
to the Fund in accordance with this
section. In its discretion the Board
may delegate the authority to settle
classes of claims to the Administrator.

(2)(i) Where a claim is presented to
the Fund by or on behalf of any person
having a close business, personal or
governmental association with any
member of the Board of Trustees, such
as to create a conflict of interest or the
appearance of such conflict of interest
on the part of such member of the
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Board of Trustees, the member in-
volved shall excuse himself or herself
from any consideration of such claim.

(ii) Where a claim presented to the
Fund has previously been presented to
the Owner or Operator and such Owner
or Operator has a close business, per-
sonal or governmental association with
any member of the Board of Trustees,
such as to create a conflict of interest
or the appearance of a conflict of inter-
est on the part of such member of the
Board of Trustees, the member in-
volved shall excuse himself or herself
from any consideration of such claim.

(i) Any claimant aggrieved by the
Fund’s decision on a claim under this
section may appeal the decision in the
appropriate Federal district court.

§ 29.10 Subrogation.

If the Fund pays compensation to
any claimant, the Fund shall be sub-
rogated to all rights, claims, and
causes of action which that claimant
has to the extent permitted by law.

§ 29.11 Investment.

(a) The monies accumulated in the
Fund shall be prudently invested in the
following types of income-producing
obligations having a high degree of re-
liability and security, or in such other
obligations as the Secretary may ap-
prove:

(1) Fixed income securities issued by
the United States or any of its agen-
cies, at the same interest rates and
terms available to private investors;
and

(2) Fixed income securities or obliga-
tions issued by a corporation or issued
or guaranteed by a State or local gov-
ernment or any political subdivision,
agency or instrumentality thereof, pro-
vided such obligations have a rating by
Standard and Poors, or Moody, of ‘‘A’’
or better, or an equivalent rating, or
provided further that the security or
obligation is of the same priority as
another security or obligation of the
same issuer which has been rated ‘‘A’’
or better, and provided that the port-
folio has an overall rating of ‘‘AA.’’
Provided, however, That no securities
or obligations of the permittees or
their affiliates or of any investment
advisor or custodian to the Fund, or

their affiliates may be purchased or
held by the Fund.

(3) Time certificates of deposit and
commercial paper provided that the
commercial paper has a rating of ei-
ther ‘‘A1’’ or ‘‘P1’’ or both.

(b) No more than two percent of the
total principal amount outstanding of
fixed income obligations of a single is-
suer may be held by the Fund at any
one time, Provided, however, That this
restriction shall not apply to obliga-
tions of the United States or any of its
agencies.

§ 29.12 Borrowing.
In the event the Fund is unable to

satisfy a claim determined to be justi-
fied, or is in need of money with which
to initiate the operation of the Fund,
the Fund may borrow the money need-
ed from any commercial credit source
at the lowest available rate of interest.
If the amount to be borrowed is $500,000
or less, the Administrator may arrange
to pledge the credit of the Fund pursu-
ant to a resolution of the Board of
Trustees. If the proposed borrowing ex-
ceeds $500,000, the Administrator shall,
prior to issuance of a note or other se-
curity pledging the credit of the Fund,
secure the approval of the Secretary.
No money may be borrowed from any
of the Permittees or their affiliates.

§ 29.13 Termination.
Upon termination of operations of

the Pipeline, the full disposition of all
claims, and the expiration of time for
the filing of claims against the Fund,
all assets remaining in the Fund shall
be placed in a temporary trust fund ac-
count within the State of Alaska. The
terms of the trust arrangement shall
be determined by the Secretary. Dur-
ing the next succeeding session of Con-
gress, the Secretary shall request that
Congress provide for final disposition
of the Fund. If Congress at any time es-
tablishes a comprehensive oil pollution
liability fund which supersedes or re-
peals the Fund, the Fund assets and
any pending claims shall be disposed of
as Congress or the Secretary shall di-
rect.

§ 29.14 Information collection.
The information collection require-

ments contained in 43 CFR 29.9 have
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been approved by the Office of Manage-
ment and Budget under 44 U.S.C. 3501 et
seq. and assigned approval No. 1084–
0026. The information being collected is
the information required to substan-
tiate claims submitted to the Fund.
The information will be used to deter-
mine whether the claims are appro-
priate for payment by the Fund. Sub-
mission of this information is required
of claimants before a claim can be con-
sidered.

PART 32—GRANTS TO STATES FOR
ESTABLISHING YOUNG ADULT
CONSERVATION CORPS (YACC)
PROGRAM

Sec.
32.1 Introduction.
32.2 Definitions.
32.3 Program purpose and objectives.
32.4 Program operation requirements.
32.5 Administrative requirements.
32.6 Request for grant.
32.7 Application format, instructions, and

guidelines.
32.8 Program reporting requirements.
32.9 Consideration and criteria for awarding

grants.

AUTHORITY: Pub. L. 95–93, sec. 806, 91 Stat.
630 (29 U.S.C. 801).

SOURCE: 43 FR 12266, Mar. 23, 1978, unless
otherwise noted.

§ 32.1 Introduction.

(a) The Young Adult Conservation
Corps (YACC) is authorized by title I of
the Youth Employment and Dem-
onstration Projects Act of 1977 (Pub. L.
95–93), which amends the Comprehen-
sive Employment and Training Act
(CETA) of 1973 by adding a new title
VIII.

(b) The Young Adult Conservation
Corps (YACC) is a year-round employ-
ment program for young men and
women aged 16 through 23 inclusive. Fi-
nancial assistance is available through
grants-in-aid for employment and work
to be performed on projects affecting
both Federal and non-Federal public
lands and waters or projects limited to
non-Federal public lands and waters.
YACC grants do not require matching.

(c) The YACC grant program is joint-
ly managed by the Secretaries of the
Interior and Agriculture under an

interagency agreement with the Sec-
retary of Labor.

(d) Thirty percent of the sums appro-
priated to carry out the YACC program
for any fiscal year will be available for
grants during such year. Grant funds
will be allocated on the basis of the
total youth population within each
State. State YACC programs must con-
sist of both residential and nonresiden-
tial projects. At least 25 percent of the
State YACC program must be residen-
tial by September 30, 1978.

§ 32.2 Definitions.
The terms used in these regulations

are defined as follows:
(a) Act. The Comprehensive Employ-

ment and Training Act of 1973, as
amended.

(b) YACC. Young Adult Conservation
Corps.

(c) Secretaries. The Secretaries of the
Interior and Agriculture or their des-
ignated representatives. The YACC
program is managed within Interior by
the Office of Youth Programs, and
within Agriculture, by the Forest Serv-
ice.

(d) State. Any of the several States of
the United States, District of Colum-
bia, Commonwealth of Puerto Rico,
Virgin Islands, Guam, American
Samoa, and The Trust Territories of
the Pacific Islands and the Northern
Marianas.

(e) Refugee/parolee. An alien who is
admitted into the United States under
the Immigration and Nationality Act,
and who is legally authorized to take
permanent employment in the United
States.

(f) Enrollee. An individual enrolled in
the YACC grant program.

(g) Grant. Funding furnished by the
Secretaries to a State pursuant to the
Act in order to carry out the YACC
program.

(h) Grantee. Any State recipient of a
grant for the operation of a YACC pro-
gram affecting both Federal and non-
Federal public lands and waters, or
projects limited to non-Federal public
lands and waters as designated by the
Governor in each State.

(i) Subgrantee. Any unit of general
local government or any public agency
or organization or any private non-
profit agency or organization which
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has been in existence at least 2 years
which has successfully applied to a
State for funds to operate a YACC
project affecting both Federal and non-
Federal public lands and waters within
that State or projects limited to non-
Federal public lands and waters.

(j) Contractor. Any public agency or
organization, or any private non-profit
agency or organization which has been
in existence for at least 2 years and is
under contract with the grantee or sub-
grantee for the conduct of a YACC
project affecting both Federal and non-
Federal public lands or waters, or
projects limited to non-Federal public
lands and waters.

(k) State grant program. The YACC
program consisting of one or more
projects operated by a State with Fed-
eral Funding.

(l) Project. A YACC residential camp
operation or nonresidential project:

(1) Residential camp. A YACC facility
established and maintained to provide
7 days-per-week, 24 hours-per-day resi-
dential support services for enrollees.

(2) Nonresidential project. A designated
area from which daily work activities
are assigned and to/from which non-
residential enrollees commute daily.

(m) In consultation with. Advance dis-
cussion shall occur on the matter
under consideration.

(n) Non-Federal public lands and wa-
ters. Any lands or waters within the
territorial limits of a State owned ei-
ther in fee simple by a State or politi-
cal subdivision thereof or over which a
State or political subdivision thereof
has, as determined by the Secretaries,
sufficient long-term jurisidiction so
that improvements made as the result
of a grant will accrue primarily to the
benefit of the public as a whole. Feder-
ally owned public lands and waters ad-
ministered by a State or political sub-
division thereof under agreements with
a Department or Agency of the Federal
Government are eligible under such
definition if the Secretaries determine
that the State or political subdivision
thereof is entitled or is likely to retain
administrative responsibility for an ex-
tended period of time sufficient to jus-
tify treatment as non-Federal public
lands or waters.

(o) Total youth population. Number of
youth in a State ages 16 through 23,

consistent with the most current Bu-
reau of Census estimate.

(p) Labor. U.S. Department of Labor.
(q) Interior. U.S. Department of the

Interior.
(r) Forest Service. Agency within the

U.S. Department of Agriculture.

§ 32.3 Program purpose and objectives.

It is the purpose of the Young Adult
Conservation Corps to provide employ-
ment and other benefits to youths of
both sexes from all social, economic
and racial classifications who would
not otherwise be currently produc-
tively employed. The youths will be
employed for a period of service during
which they engage in useful conserva-
tion work which would otherwise be ac-
complished if adequate funding were
made available.

§ 32.4 Program operation require-
ments.

(a) The State agencies cooperating
with Interior and Forest Service hav-
ing natural resource management re-
sponsibilities should be involved in the
planning and implementation of the
program.

(b) Grantees shall be responsible for
the management of each Corps camp
and project, final selection of enrollees,
determination of enrollee work assign-
ments, training, discipline and termi-
nation, and camp operations in accord-
ance with this part and guidelines is-
sued by Interior and Forest Service.

(1) Grantees shall assure that YACC
program activities will not result in
the displacement of employed workers
(including partial displacement such as
reduction in the hours of non-overtime
work or wages or employment bene-
fits), or impair existing contracts for
services, or result in the substitution
of YACC funds for other funds in con-
nection with work that would other-
wise be performed, or substitute jobs
assisted under YACC for existing Fed-
erally-assisted jobs, or result in the
hiring of any youth when any other
person is on layoff from the same or
any substantially equivalent job.

(2) Grantees shall assure that the ac-
tivities in which the YACC enrollees
are employed will result in an increase
in employment opportunities over
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those opportunities which would other-
wise be available.

(3) In addition, Grantees shall see
that YACC enrollees do not, at the
same time, share common facilities or
property with, or work with members
of the Job Corps, under title IV of the
Act, except in emergency situations as
outlined in paragraph (l)(4)(i) of this
section.

(c) Enrollee eligibility: Membership
in the Corps will be limited to youths
between the ages of 16 to 23, inclusive
who are unemployed at the time of ap-
plication. Citizens, lawfully permanent
residents of the United States, or law-
fully admitted refugees, or parolees,
may apply for enrollment. Applicants
also must be capable of carrying out
the work of the Corps for the estimated
duration of their enrollment.

(d) Candidate recruitment and refer-
ral: (1) Interested youth may apply to
their local Employment Service/Job
Service for enrollment. State Employ-
ment Security Agencies (SESA) and
their local Employment Service/Job
Service (ES/JS) offices shall take appli-
cations for YACC from all interested
youth and shall refer all candidates
who self-certify that they meet eligi-
bility requirements to Grantees for se-
lection of those to be enrolled. Self-cer-
tification by applicants ages 16 through
18 who have left school shall include an
assurance that they did not leave
school for the purpose of enrolling in
the Corps. Such referrals shall include
all interested youth, including veter-
ans, from both sexes, and all social,
economic and racial classifications.
Labor shall recruit candidates for
YACC through the SESA and their
local ES/JS offices, prime sponsors
qualified under section 102 of the act,
sponsors of Native-American programs
qualified under section 302 of the act,
sponsors of migrant and seasonal farm-
workers programs under section 303 of
the act, Interior and Agriculture and
such other agencies and organizations
as deemed appropriate by Labor. All
candidates must be referred through
the local ES/JS offices.

(2) An equitable proportion of can-
didates shall be referred from each
State, based on the State’s total youth
population. For YACC program pur-
poses, total youth population is the

number of youth, 16 through 23, as de-
termined on the basis of the best avail-
able data. Youth of both sexes and of
all social, economic, and racial classi-
fications shall be referred equitably.

(e) Enrollee selection: Grantees
shall—(1) Notify ES offices when open-
ings are available;

(2) Select enrollees for the Corps only
from those candidates referred by
Labor and, in selection and assign-
ment, shall provide, to the extent fea-
sible, for equitable participation for
youth of both sexes and of all social,
economic, and racial classifications,
and for equitable participation of
youth from each State;

(3) Notify selected applicants of the
date, time and place to which they
should report for work, and that enroll-
ees must provide their own transpor-
tation to and from the project or camp;

(4) Require that enrollees complete
physical examinations prior to official
enrollment (expenses, if any, for the
physical examination will be borne by
the prospective enrollee);

(5) Require parental consent for those
youth who have not reached the age of
majority as defined by State law;

(6) Require enrollees to provide their
own clothing, with the exception of
certain safety equipment which will be
furnished;

(7) Notify the referring ES/JS office
as soon as possible but no later than 30
days after receipt of application, which
applicants have been selected and have
reported for employment and which
have not been so selected.

Preference in enrollee selection shall
be given to applicants in rural and
urban areas having substantial unem-
ployment rates equal to or in excess of
6.5 per centum as determined by the
Department of Labor. Grantees shall
comply with section 808 of the act, con-
cerning antidiscrimination.

(f) Enrollment duration: (1) Grantees
shall assure that no individual is en-
rolled in the Corps for a total period of
more than 12 months. Such period may
be completed in up to three separate
enrollment periods so long as the
youth meets the eligibility require-
ments at the time of each separate en-
rollment. An individual who attains
age 24 while enrolled may remain in
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the program to complete the current
period of enrollment.

(2) No youth shall be enrolled if he or
she desires such enrollment only for
the normal periods between school
terms.

(g) Corpsmember activities. Grantees
shall assure that work project activi-
ties on which YACC enrollees are em-
ployed are consistent with the Forest
and Rangeland Renewable Resource
Planning Act of 1974, as amended by
the National Forest Management Act
of 1976. Enrollees will be assigned to
work projects which are designed to di-
minish the backlog of work in such
fields as:

(1) Tree nursery operations, planting,
pruning, thinning and other silvicul-
tural measures;

(2) Wildlife habitat improvement and
preservation;

(3) Range management improve-
ments;

(4) Recreation development, rehabili-
tation and maintenance;

(5) Fish habitat and culture meas-
ures;

(6) Forest insect and disease preven-
tion and control;

(7) Road and trail maintenance and
improvements;

(8) General sanitation, cleanup, and
maintenance and improvements;

(9) Erosion control and flood damage;
(10) Drought damage measures; and
(11) Other natural disaster damage

measures.
(h) Project criteria. YACC projects

will be operated on a residential and
nonresidential basis. Each project loca-
tion will be jointly approved by Inte-
rior and Forest Service through their
Regional/Area Offices. To the maxi-
mum extent practicable, projects shall:

(1) Be labor-intensive;
(2) Be projects for which work plans

exist or can be readily developed;
(3) Be able to be initiated promptly;
(4) Be productive with positive im-

pacts on both the Enrollee as well as
the Corps from the standpoint of work
performed and benefit to participating
youth;

(5) Provide work experience to par-
ticipants in skill areas required for the
projects;

(6) If a residential camp, to the maxi-
mum extent feasible, be located in

areas where existing residential facili-
ties are available. The use of existing
but unoccupied or underutilized Fed-
eral, State, and local government fa-
cilities and equipment shall be maxi-
mized; such utilization is subject to the
approval of the Federal agency, State
or local government having adminis-
trative control thereof;

(7) If a non-residential project, be lo-
cated within acceptable normal com-
muting distance from the geographic
center of areas of substantial unem-
ployment as designated by Labor;

(8) Be similar to activities of persons
employed in seasonal and part-time
work by Federal natural resource agen-
cies.

(i) Cooperation with agencies and in-
stitutions: (1) Grantees shall, to the ex-
tent feasible, arrange for local linkages
with educational systems, CETA and
other employment and training pro-
grams, employment service offices,
local apprenticeship sponsors and in-
formation centers, and employers, in
order to arrange for the provision of
available services to enrollees, both
during non-work hours while enrolled,
and after termination from YACC.
Grantees shall establish procedures to
ensure that enrollees are made aware
of established linkages and related in-
formation and opportunities.

(2) Grantees shall notify appropriate
local ES/JS offices regarding enrollee
status, in advance of the end of the en-
rollment period or upon termination
and shall, to the extent feasible, assist
the enrollee in making contact with
ES/JS or other organizations to en-
hance the possibilities for placement.

(3) Labor shall work with the Depart-
ment of Health, Education, and Welfare
to make suitable arrangements where-
by academic credit may be awarded by
educational institutions and agencies
for competencies derived from work ex-
perience obtained through the YACC
program. Labor shall also encourage
Grantees, through Interior and Forest
Service, to make necessary arrange-
ments with local education agencies so
that academic credit for such work ex-
perience may be granted.

(j) Enrollee wages and hours of work:
(1) Grantees shall assure that enrollees
in the State Grant Program are paid at
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the Federal minimum wage rate speci-
fied in section 6(a)(1) of the Fair Labor
Standards Act of 1938, as amended. As
an exception, Grantees shall provide
for an additional cost-of-living adjust-
ment for enrollees in the State of Alas-
ka, not to exceed 25 percent of the Fed-
eral Wage Rate.

(2) Wages in the Commonwealth of
Puerto Rico, the Virgin Islands, Amer-
ican Samoa, and the Northern Mari-
anas shall be consistent with provi-
sions of Federal, State, or local laws,
otherwise applicable. Wages in the
Trust Territory of the Pacific Islands
shall be consistent with local law, ex-
cept on Eniwetok and Kwajalein Atoll
where section 6(a)(1) of the Fair Labor
Standards Act applies.

(3) As an incentive, Grantees may au-
thorize incremental increases, above
the minimum wage, for a limited num-
ber of enrollees, to reflect additional
responsibilities or competencies. For
this purpose, two promotional cat-
egories may be established: (i) Enrollee
Leader, and (ii) Enrollee Assistant
Leader. No more than 15 percent of the
enrollment of any individual camp or
project shall be given such increases.
For each enrollee thus compensated,
the wage increase shall be 50 percent
for the enrollee leader and 15 percent
for the enrollee assistant leader, of the
applicable basic hourly minimum
wage.

(4) Grantees shall reduce enrollee
wages for each hour of unexcused ab-
sence.

(5) Enrollees assigned to residential
camps may be required to assume re-
sponsibility for housekeeping and
maintenance duties. Such duties shall
not be considered compensable, unless
scheduled during the regular work day,
in which case enrollees shall be paid at
the same rate as for regular work as-
signments.

(6) Enrollees may not be required to
work more than 8 hours per day or 40
hours per week, except that Grantees
may authorize overtime which shall
not exceed 10 hours per week per en-
rollee, in which event they shall pay
them at his or her regular rate.

(7) Enrollees assigned to residential
camps shall be charged for daily food
and lodging as follows: 75 cents per
meal furnished and 75 cents per day

lodging. Grantees shall arrange for
payment of such charges by payroll de-
duction.

(8) Grantees shall establish a collec-
tion procedure for collecting payments
made by program staff and visitors for
meals, lodging, or other items requir-
ing reimbursement. Amounts collected
shall be treated as program income and
shall be netted against total YACC pro-
gram outlays by Grantees.

(9) Income taxes shall be withheld
from enrollee wages pursuant to the
Federal Internal Revenue Code of 1954
(26 U.S.C. 1 et seq.), and such State in-
come tax laws as are applicable. Grant-
ees shall provide each enrollee with the
forms required to effect income tax de-
ductions and withholding exemptions
and shall assure that appropriate wage
and tax statements are provided to en-
rollees.

(10) Interior and Forest Service shall
assure that the payroll procedures for
both the Federal and State programs
are the same. State and local grantees
shall utilize the payroll forms used by
the Federal Government for payment
of enrollees in accordance with the
guidelines issued by Forest Service and
Interior as appropriate.

(11) Grantees may utilize the payroll
services of the Administrative Service
Center (ASC), Bureau of Reclamation,
P.O. Box 11568, Salt Lake City, Utah
84147 for enrollee pay at no direct cost
to the Grantee. Grantees may elect to
payroll the enrollees through their own
payroll system if the payroll system is
consistent with regulations contained
herein. Those Grantees electing to pay-
roll enrollees through ASC will be fur-
nished appropriate forms and instruc-
tions.

(k) Enrollee leave: (1) Grantees shall
provide enrollees with paid annual
leave at a rate of 4 hours for every full
pay period which shall consist of 2 nor-
mal work weeks. Accrual shall com-
mence at the beginning of the first full
pay period after the day of official en-
rollment, and shall end on the date of
official termination. Such leave may
be accrued up to a maximum of 13 days
for 52 weeks of uninterrupted enroll-
ment: Enrollees may use accrued leave
at any time, subject to approval by the
Grantee, but shall use all accrued leave
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prior to each formal termination. Ac-
crued leave may be used for such pur-
poses as personal business and sick
time. The date of formal termination
shall be the final date upon which the
youth is eligible to receive pay, wheth-
er this is a work day or an accrued but
unused leave day. Compensation shall
not be paid for unused accrued leave.

(2) Grantees may grant administra-
tive leave with pay for enrollee partici-
pation in job search and employment
development activities. Such leave
with pay is to be counted as time in
employment.

(3) Emergency or administrative
leave, without pay may be granted at
the discretion of the Grantee. Such
leave without pay shall not be counted
as time in employment.

(4) Grantees shall pay enrollees for
all regular State holidays, if they are
in a pay status for 8 hours on the work-
days immediately preceding and fol-
lowing the holiday. Approved leave
with pay shall count as time in em-
ployment for approved paid holidays.
Such holidays shall not count as an-
nual leave.

(l) Federal status of enrollees: Except
as otherwise specifically provided in
this subpart, YACC enrollees in the
State Grant Program shall not be
deemed Federal employees, and shall
not be subject to the provisions of law
relating to Federal employment in-
cluding those regarding hours of work,
rates of compensation, leave, unem-
ployment compensation, and Federal
employee benefits. Enrollees in the
State Grant Program shall be consid-
ered Federal employees for the follow-
ing purposes:

(1) For purposes of section 5911 of
title 5 of the U.S. Code, relating to al-
lowances for living quarters, enrollees
whose housing is provided by the Fed-
eral Government shall be deemed civil
employees of the United States within
the meaning of the term ‘‘employee’’ as
defined in that section, and provisions
of that section shall apply.

(2) For purposes of the Internal Reve-
nue code of 1954 (26 U.S.C. 1 et seq.) and
title II of the Social Security Act (42
U.S.C. 401 et seq.), enrollees shall be
deemed employees of the United
States, and any service performed by a
person as an enrollee shall be deemed

to be performed in the employ of the
United States.

(3) For purposes of chapter 171 of title
28 of the U.S. Code, relating to tort
claims procedures, enrollees in the
State Grant Program shall be deemed
employees of the United States within
the meaning of the term ‘‘employee of
the Government’’ as defined in section
2671 of title 28 U.S. Code, and provi-
sions of that chapter shall apply.

(i) In the event an enrollee is alleged
to be involved in the damage, loss or
destruction of the property of others or
of causing personal injury to or the
death of other individual(s) while in
the performance of duty, claims may
be filed by the owner(s) of the property,
the injured person(s) or by a duly au-
thorized agent or legal representative
of the claimant to the Grantee who
shall collect all of the facts and submit
the claim to the Regional/Area Offices,
Interior and Forest Service for appro-
priate action.

(ii) Tort claims shall be made on
Standard Form 95, Claim for Damage
or Injury form or a similar document,
supported by necessary justification.

(4) For purposes of subchapter 1 of
chapter 81 of title 5 of the U.S. Code,
relating to compensation to Federal
employees for work injuries, enrollees
in the State Grant Program shall be
deemed employees of the United States
within the meaning of the term ‘‘em-
ployee’’ as defined in section 8101 of
title 5 U.S. Code and provisions of that
subchapter shall apply, except that the
term ‘‘performance of duty’’ shall not
include any act of an enrollee while ab-
sent without authorization from the
enrollee’s assigned post of duty, but
shall include time spent participating
in an activity (including an activity
while on pass or during travel to or
from such post of duty) authorized by
or under the direction of YACC pro-
gram staff.

(i) Residential enrollees are generally
considered under Federal Employees’
Compensation Act to be Federal em-
ployees from the time each begins Gov-
ernment authorized travel to the as-
signed YACC camp, to the time each
completes Government authorized
travel after termination from the pro-
gram. Residential enrollees shall be
generally considered in ‘‘performance
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of duty’’ at all times during any and all
of their activities, 24 hours a day, 7
days a week, except when they are ab-
sent without authorization from their
assigned post of duty. Whether a resi-
dential enrollee is in ‘‘performance of
duty’’ shall be determined by the Office
of Workers’ Compensation Programs
(OWCP).

(ii) Nonresidential enrollees, after of-
ficial enrollment are generally consid-
ered, under Federal Employees Com-
pensation Act (FECA), to be in ‘‘per-
formance of duty’’ as Federal employ-
ees from the time they arrive daily at
the designated area from which activi-
ties are assigned, until they leave such
designated area or activity. Nonresi-
dential enrollees are generally not cov-
ered by FECA while commuting be-
tween a designated area/authorized ac-
tivity and their residence. Whether a
nonresidential enrollee is in ‘‘perform-
ance of duty’’ shall be determined by
OWCP.

(iii) Whenever an enrollee is injured,
develops an occupation related illness,
or dies while in the performance of
duty, the Grantee shall immediately
comply with the procedures set out in
the Employment Standards Adminis-
tration regulations of 20 CFR chapter
1. The Grantee shall also see that a
thorough investigation of the cir-
cumstances, and a medical evaluation
are made, and shall see that required
forms are submitted to the Regional/
Area Offices, Interior and Forest Serv-
ice, for appropriate action.

(iv) If an enrollee dies, the Grantee,
in addition to making proper notifica-
tions, in accordance with procedures
established by Interior and Forest
Service shall:

(A) Notify the appropriate district of-
fice of Workers’ Compensation Pro-
grams (OWCP) through the Regional/
Area Office, Interior and Forest Serv-
ice of the death and the circumstances
surrounding it, and file appropriate
forms with that office.

(B) Be responsible for assuring that
the next of kin is informed of benefits
which may be available from Federal
Employees’ Compensation;

(C) Consult the decedent’s family as
to the final disposition of the remains
before any final action is taken in this
regard; and

(D) If the next of kin refuses to ac-
cept the remains, arrange for burial at
a site close to the camp/project and at
a cost not to exceed the amount au-
thorized in section 8134(a) of the Fed-
eral Employees’ Compensation Act
(FECA).

(v) Safety and health: (A) Grantees
shall assure that enrollees are not re-
quired or permitted to work or receive
services in buildings or surroundings or
under condition which are unsanitary,
hazardous, or lack proper ventilation.
Such work or services shall be con-
ducted or provided in accordance with
the standards set forth in the regula-
tions under the Occupational Safety
and Health Act of 29 CFR parts 1910,
1926, and 1960 subpart B.

(B) Grantees shall conduct safety and
health inspections of every residential
camp and work project area connected
therewith, at least annually, consist-
ent with the requirements of 29 CFR
1960.26(d).

(C) Grantees shall issue such items of
protective and safety clothing and
equipment to enrollees as are nec-
essary and appropriate to insure a
maximum of safety in field and con-
struction activities, including, at a
minimum, hard hats, gloves, and boots.
Grantees shall also see that proper use
of such clothing and equipment is
taught to enrollees and enforced. En-
rollees are expected to provide all
other clothing.

(D) Grantees shall provide complete
safety orientation to enrollees in all
work situations to alert them to any
hazards to which they may be exposed.

(vi) Residential living conditions: (A)
Grantees shall provide for residential
support facilities and services which
ensure healthful and secure living con-
ditions, 7 days a week, 24 hours a day.

(B) Grantees shall assure that all res-
idential facilities are well maintained
and shall comply with applicable Fed-
eral, State and local safety, health, and
housing codes for multipurpose group
residences. Adequate supervision and
assistance are to be provided for the
safety and welfare of the enrollees.

(vii) Enrollee services: Grantees shall
provide enrollees with such transpor-
tation related to camp and/or project
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operations, lodging, subsistence, medi-
cal treatment and other services, sup-
plies, equipment and faciliies as may
be needed consistent with this part.

(viii) Enrollee complaints: Grantees
shall establish procedures for resolving
enrollee complaints and issues which
arise between the grantee and any en-
rollee regarding adverse action, civil
rights, equal employment opportunity,
enrollment, or upgrading from the time
at which their referrals are received
from ES/JS to the time of formal ter-
mination. Such procedure shall:

(1) Provide the enrollee with the op-
portunity for an informal conference,

(2) Provide prior notice of intended
adverse action against the enrollee set-
ting forth the grounds and permitting
response,

(3) Provide an opportunity for a for-
mal hearing, and if the enrollee is not
satisfied, with an opportunity for an
appeal and

(4) Provide an offer of assistance in
preparation for hearings and appeals.

(ix) Emergency disaster work: (A)
Grantees may utilize enrollees aged 18
years and over to perform work in
emergency disaster situations. Enroll-
ees may volunteer but may not be re-
quired to participate while natural dis-
asters are occurring; enrollees may,
however, be required to perform work
on damage which has been caused by
such disasters. The use of YACC enroll-
ees in such activities must provide for
qualified supervision and training for
the enrollee. All such activity shall be
conducted in accordance with regular
Grantee policy: and procedures shall
meet health, safety and work standards
established by Labor in 29 CFR parts
97B, 22, 23, 24, and 25.

(B) Such enrollees shall be used only
to supplement compensated fire-
fighters, and shall be paid at the rates
set by the Grantee as established in
pay plans for emergency firefighters, in
accordance with established policies,
procedures and practices.

(C) No YACC enrollee is required to
work for a greater number of hours per
day than other firefighters.

(D) Cost incurred in using YACC en-
rollees in emergency disaster situa-
tions shall be borne by the funds of the
benefitting organizations whenever
possible; however, YACC funds may be

used to provide such assistance subject
to the approval of the Secretaries.

(E) Grantees shall see that the work
activity of enrollees under age 18 is in
compliance with Hazardous Occupation
Orders issued pursuant to the Fair
Labor Standards Act (29 CFR 570.50 et
seq.).

(F) All YACC work and services are
to be conducted consistent with the re-
quirement of the Occupational Health
& Safety Act (29 CFR parts 1910, 1926,
and 1960 subpart B).

(x) Prohibited activities: Grantees
shall not permit YACC enrollees to
participate in emergency relief in con-
nection with labor stoppages, strikes,
riots, or civil disturbances. Enrollees
shall not participate in activities on
private property except as incidental
to emergency work provided for in
paragraph (i) of this section.

(xi) Transportation: Grantees shall
assign selected enrollees to the resi-
dential camps nearest to their home as
practicable; and to nonresidential
projects within normal commuting dis-
tance from their homes. Daily trans-
portation to and from home and work
site for nonresidential enrollees may
not be provided, except from estab-
lished staging areas to work site and
return to staging area. YACC will not
pay the initial transportation from
home to residential camp; however,
residential YACC enrollees may be ad-
vanced a portion of their wages for the
purpose of traveling to the camp upon
a determination by the grantee that
the youth is in need thereof. Grantees
shall arrange for repayment of such ad-
vances by payroll deduction.

(xii) Project identification: Build-
ings, campgrounds and other perma-
nent projects shall be marked with ap-
propriate signs identifying each project
as built by or under construction by
the YACC.

(xiii) Post termination assistance:
Grantees shall notify appropriate local
ES/JS offices regarding enrollee status,
in advance of the end of the enrollment
period or upon termination, and shall,
to the extent feasible, assist the en-
rollee in making contact with ES/JS or
other organizations to enhance the pos-
sibilities for placement.
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§ 32.5 Administrative requirements.
(a) The Governor in each State shall

designate the State agency having pro-
gram administration responsibility as
the recipient YACC grantee. The non-
Federal component of YACC in each
State will be carried out by the des-
ignated agency. Other State agencies,
lower tier governmental organizations,
units of local government, any public
agency or organization or any private
nonprofit agency or organization which
has been in operation at least 2 years,
may apply to the designated State
agency for a YACC sub-grant or con-
tract.

(b) At least 25 percent of the enroll-
ees in each State YACC program must
be residential by September 30, 1978.
However, the Secretaries may waive
this residential requirement where
State funding allocations provide for
minimum enrollment numbers. Cost
per enrollee limitations imposed on In-
terior and Forest Service in the total
program will also be applicable to
Grantee programs; limitation informa-
tion will be furnished through planning
advice to Grantees.

(c) All grantee camp/project site se-
lections/locations shall be approved by
Interior and Forest Service through
their Regional/Area Offices.

(d) Federal Management Circular
(FMC) 74–4 and Office of Management
and Budget Circular (OMB) A–102 (for-
merly FMC 74–7) are applicable to all
grants, agreements, and contracts en-
tered into under this part. Copies of
these documents can be obtained
through any of the several regional of-
fices of the Secretaries.

(e) Grantees shall establish proce-
dures to insure that operational direc-
tives, guidelines, controls, and records,
including appropriate and sufficient
enrollee records, are established, pro-
mulgated, and maintained, in accord-
ance with established policies and pro-
cedures contained herein and consist-
ent with the requirements in Attach-
ment C to OMB Circular A–102.

(f) ‘‘Request for advance or reim-
bursement’’ as outlined in Attachment
H to OMB Circular A–102 will be used
to obtain advance funding or for reim-
bursement. Advances are limited to 30-
day needs and may not be made before
approval of the grant application.

(g) Except where specifically ex-
cluded in Circulars 74–4 and A–102,
grantees shall impose the requirements
of this part on all State and local gov-
ernment subgrantees and contractors.
Grantees are responsible for admin-
istering their subgrants and contracts
under these guidelines, and shall make
a periodic review of all non-Federal
YACC projects under its administrative
control during each operating year.

§ 32.6 Request for grant.

(a) All States will be given an oppor-
tunity to participate in the program.
Thirty percent of each appropriation
will be allocated among the States on
the basis of total youth population as
defined in § 32.2(o) of this part.

(b) States may apply for grants under
the program in accordance with At-
tachment M of OMB Circular A–102.
Forms and instructions may be ob-
tained from either Forest Service or
Interior Regional/Area locations
throughout the country.

(c) The Grantee shall submit a con-
solidated application for all YACC
projects included in its program.

(d) Allocated grant funds not needed
by a State may be reallocated to an-
other State at the discretion of the
Secretaries. The Secretaries may
choose to reallocate such funds to any
one or several of the applicants in
order to maximize employment. Sec-
tion 32.9 of this part shall also apply to
fund reallocation.

(e) The Secretaries have designated
officials at their respective Regional/
Area Offices to receive and approve
State applications for YACC grants.
These officials must jointly act on all
applications and will furnish technical
assistance and advice concerning all
YACC program matters. The names
and addresses of these designated Fed-
eral officials will be furnished to each
State.

(f) The initial YACC State Grant Pro-
gram year shall be from April 1, 1978,
to March 31, 1979. Program years begin-
ning in FY 79 will be consistent with
the Federal fiscal year (October 1 to
September 30).
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§ 32.7 Application format, instructions,
and guidelines.

Grant Applications will be made
using the Office of Management and
Budget approved form entitled ‘‘Appli-
cation for Federal Assistance’’ (short
form)—Attachment M. Exhibit M–5 of
OMB Circular A–102, Uniform Adminis-
trative Requirements for Grants-in-Aid
to States and Local Governments. The
application form consists of 4 parts.
The application shall be prepared in ac-
cordance with Attachment M and the
following supplemental criteria:

(a) Part III—Program Narrative
Statement. Complete a consolidated
description of all Grant projects sum-
marizing all Grantee, Sub-grantees,
and Contractor projects.

Complete a separate profile for each
project location and each residential or
non-residential project which will in-
clude the following information:

Name of Grantee, Sub-grantee or Contrac-
tor for each project.

Type project—Residential or Nonresiden-
tial.

The name of the Project Manager/Camp Di-
rector.

The project number—Number projects con-
secutively.

The name and address for the project.
The project location—Show county, near-

est city or town, and State.
The land ownership class(es) benefiting

from the program—State, county, municipal
or other non-Federal public (identify).

The number of enrollees at full project ca-
pacity.

The planned start-up date.
The type of work enrollees will engage in—

State the primary mission of the project,
brief explanation of units of expected accom-
plishments and any hazards that might be
encountered.

The staff—Show official position titles, the
tour of duty days and hours, and a brief de-
scription of the duties and/or responsibilities
for all project staff.

Health and safety—A statement as to the
project’s conformance to health and safety
policies and procedures which are consistent
with the standards set forth in the Secretar-
ies’ Regulations.

(b) Priority should be given to
project proposals according to the fol-
lowing general work categories.

(1) Conservation projects which pro-
tect or expand the availability of natu-
ral resources and/or enhance the care
and use thereof.

(2) Projects designed for general sani-
tation, clean-up maintenance and/or
improvements.

§ 32.8 Program reporting require-
ments.

Grantees shall submit the following
reports to the Secretaries quarterly
within 15 days after the end of Decem-
ber, March, June, and September. In
addition, a final report is required
within 60 days from the end of each
grant period. Forms for completing the
reports will be supplied to the grantee
at time of grant award. The required
reports are:

(a) Quarterly Financial and Program
Progress Reports: (1) Financial Status.
Grantees shall submit a quarterly ac-
crual basis ‘‘Financial Status Report’’
and a final report.

(2) Enrollee Characteristics and Pro-
gram Progress. Based on the payroll
data system, Administrative Service
Center (ASC) provides a quarterly sum-
mary of enrollee characteristics and
program progress to Forest Service,
Departments of the Interior, and Labor
within 15 days of the end of the quar-
ter. For States not using the ASC, the
same data is required to be submitted
to the ASC. All States shall submit the
required final report.

(b) ‘‘YACC Work Accomplishment’’
(YACC Form 5): The purpose of this
form is to provide program data such
as enrollee man-years worked and
quantity of work accomplished as ex-
pressed in normal units of measure. In-
structions regarding this report will
accompany the form.

(c) The reporting requirements con-
tained herein have been approved by
the Office of Management and Budget
in accordance with the Federal Reports
Act of 1942.

§ 32.9 Consideration and criteria for
awarding grants.

(a) The decision by the Secretaries’
designated officials for award of YACC
grants will consider the following:

(1) Amount of grant funds appro-
priated and available.

(2) The total youth population ages
16 to 23, inclusive, in each State in re-
lation to the total for all States.
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(3) The ability of State agencies to
operate at the funding level provided in
any given Federal fiscal year.

(4) The quality of each proposed
project in terms of meeting program
objectives as reflected in each applica-
tion. After the initial grant year, ac-
tual performance of the Grantee in ad-
ministering the YACC program in prior
years will be considered.

(5) The cost to the Federal Govern-
ment of the State program in relation
to the quality and quantity of projects
proposed.

(6) The following imposed limita-
tions: (i) National average cost per en-
rollee, (ii) Percent in residential pro-
gram.

(7) The capability and past perform-
ance by Grantees in meeting their re-
sponsibilities as required by FMC 74–4
and OMB Circular A–102.

(8) Project Location Approval. Each
project location will be approved by
Forest Service and Interior through
their Regional/Area Offices.

(b) The demonstrated capability of
the Grantee to establish and imple-
ment an effective mechanism to assure
equal employment opportunity in staff
hiring by the Grantee or any sub-
grantees will be considered prior to
award. If the Grantee’s performance is
found to be so unsatisfactory or inad-
equate as to warrant denial, suspen-
sion, modification or termination, then
appropriate action will be taken in ac-
cordance with the regulations imple-
menting title VI of the Civil Rights
Act of 1964, 42 U.S.C. 2000d.

PART 33—ALLOCATION OF DUTY-
FREE WATCHES FROM THE VIR-
GIN ISLANDS, GUAM, AND
AMERICAN SAMOA [NOTE]

NOTE: Public Law 89–805 (19 U.S.C. 1202) au-
thorizes the Secretary of the Interior and
the Secretary of Commerce to issue joint
regulations governing the allocation of duty-
free quotas for watches and watch move-
ments assembled in the Virgin Islands,
Guam, and American Samoa. For the text of
these joint regulations, see 15 CFR part 303,
published at 42 FR 62907, Dec. 14, 1977, and re-
vised at 49 FR 17740, Apr. 25, 1984.

PART 34—REQUIREMENTS FOR
EQUAL OPPORTUNITY DURING
CONSTRUCTION AND OPER-
ATION OF THE ALASKA NATURAL
GAS TRANSPORTATION SYSTEM

Sec.
34.1 Statement of purpose.
34.2 Applicability.
34.3 Definitions.
34.4 Discrimination prohibited.
34.5 Assurances.
34.6 Equal opportunity clause.
34.7 Incorporation by operation of law.
34.8 Affirmative action plans.
34.9 Compliance reporting.
34.10 Compliance reviews.
34.11 Enforcement sanctions.

AUTHORITY: Sec. 17, Pub. L. 94–586, 15
U.S.C. 719 (1976).

SOURCE: 45 FR 31104, May 12, 1980, unless
otherwise noted.

§ 34.1 Statement of purpose.
The purpose of these regulations is to

implement both section 17 of the
ANGTA and Condition 11 of the Presi-
dent’s Decision.

§ 34.2 Applicability.
These regulations apply to all activi-

ties including, but not limited to, con-
tracting for goods and services, em-
ployment, and any other benefits that
flow from activities conducted under
permits, rights-of-way, public land or-
ders, and other Federal authorizations
granted or issued pursuant to ANGTA,
by recipients of those authorizations,
their agents, contractors, and sub-
contractors, including labor unions or
other persons.

§ 34.3 Definitions.
(a) As used in this part, the term,

ANGTA means the Alaska Natural Gas
Transportation Act of 1976, Public Law
94–586, 15 U.S.C. 719.

(b) ANGTS means the Alaska Natural
Gas Transportation System as des-
ignated and described in the Presi-
dent’s Decision and Report to Congress
on the Alaska Natural Gas Transpor-
tation System, September 1977, pursuant
to section 7(a) of ANGTA, S.J. Res. 82,
91 Stat. 1268 (1977).

(c) The term affirmative action plan
means a statement of those actions ap-
propriate to overcome the effects of
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past or present practices, policies, or
other barriers to equal opportunity in
employment, procurement, and the
provision of services, financial aid or
other benefits, and includes goals for
achieving equal opportunity and a de-
scription of specific result-oriented
procedures to which the recipient, con-
tractor or subcontractor commits itself
to apply a good faith effort in order to
achieve the goals.

(d) The term applicant means a per-
son who has applied for and is seeking
Federal authorization under ANGTA to
construct and operate the ANGTS, but
has not received or been denied the au-
thorization sought.

(e) The term contract means any
agreement or arrangement (in which
the parties do not stand in the rela-
tionship of employer and employee) be-
tween a recipient or an applicant and
any person for the furnishing of sup-
plies or services to a recipient or appli-
cant, or for the use of real or personal
property including lease arrangements
by a recipient or applicant. The term
contract also includes any agreement
or arrangement, whether oral or writ-
ten, express or implied, between two
persons and which is related in any
way to the activities conducted under
any certificate, permit, right-of-way,
lease or other Federal authorization
granted or issued pursuant to ANGTA,
or in any way connected with ANGTS.

(f) The term contractor means a per-
son who is a party to a contract with a
recipient or an applicant.

(g) The term discrimination means an
action or a failure to act which has the
effect or would tend to have the effect
of excluding a person from participa-
tion, denying a person benefits, sub-
jecting a person to unequal treatment,
or harassing a person because of and on
the basis of race, creed, color, national
origin or sex.

(h) The term Federal Inspector means
the official appointed by the President
pursuant to section 7(a)(5) of ANGTA
to coordinate governmental actions
with respect to ANGTS, including the
monitoring and enforcement of the
terms and conditions attached to gov-
ernment authorizations issued under
ANGTA. The term also includes au-
thorized representatives of the Federal
Inspector.

(i) The term female business enterprise
(FBE) means a sole proprietorship,
partnership, unincorporated associa-
tion, joint venture or corporation that
is owned and controlled by women. To
qualify as an enterprise owned and con-
trolled by women, 51% of the beneficial
ownership interests and 51% of the vot-
ing interests must be held and actually
voted by women. Further, the enter-
prise must in fact be controlled and
managed by women.

(j) The terms minority and minority
groups include:

(1) Black, all persons having origins
in any of the Black African racial
groups not of Hispanic origin;

(2) Hispanic, all persons of Mexican,
Puerto Rican, Cuban, Central or South
American or other Spanish culture or
origin regardless of race;

(3) Asian and Pacific Islander, all per-
sons having origins in any of the Far
East, Southeast Asia, the Indian Sub-
continent, or the Pacific Islands in-
cluding persons having origin, for ex-
ample, in China, India, Japan, Korea,
the Philippine Islands, Samoa; and

(4) American Indian or Alaskan Na-
tive, all persons having origins in any
of the original people of North America
and maintaining identifiable tribal af-
filiations through membership and par-
ticipation or community identifica-
tion.

(k) The term minority business enter-
prise (MBE) means a sole proprietor-
ship, partnership, unincorporated asso-
ciation, joint venture or corporation
that is owned and controlled by mi-
norities. To qualify as an enterprise
owned and controlled by minorities,
51% of the beneficial ownership inter-
est and 51% of the voting interests
must be held and actually voted by mi-
nority people. Further, the enterprise
must in fact be controlled and managed
by minority people.

(l) The term person includes recipi-
ents, contractors, subcontractors, gov-
ernmental agencies, corporations, asso-
ciations, firms, partnerships, joint
stock companies, labor unions, employ-
ment agencies, and individuals.

(m) The term President’s Decision
means the President’s Decison and Re-
port to Congress on the Alaska Natural
Gas Transportation System, September
1977, pursuant to section 7(a) of
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ANGTA, approved and adopted S.J.
Res. 82, 91 Stat. 1268 (1977).

(n) The term procurement means the
acquisition (and directly related mat-
ters) of personal property and nonper-
sonal services (including construction)
by such means as purchasing, renting,
leasing, (including real property) con-
tracting, or bartering, but not by con-
demnation or donation.

(o) The term procurement practice
means any course of conduct or activ-
ity taken to effect procurement.

(p) The term recipient means any cor-
poration association, joint stock com-
pany, partnership, firm, agency or indi-
vidual who receives a certificate, per-
mit, right-of-way, lease, or other Fed-
eral authorization granted or issued
under ANGTA to construct and operate
the ANGTS, whether directly or
through another recipient including
any successor, assignee or transferee
thereof.

(q) The term subcontract means any
agreement or arrangement between a
contractor and any person, regardless
of tier, (in which the parties do not
stand in the relationship of employer
and employee) in any way related to
the performance of any one or more
contracts as defined above.

(r) The term vendor means a person
who sells or provides goods or services
for the construction and operation of
ANGTS. A vendor may be a contractor
or subcontractor.

§ 34.4 Discrimination prohibited.
(a) General. No person shall, on the

grounds of race, creed, color, national
origin, or sex, be discriminated against
or excluded from receiving any benefit
from or participating in any activity
conducted under any certificates, per-
mits, rights-of-way, leases, and other
Federal authorizations to which this
part applies.

(b) Specific actions in which discrimina-
tion is prohibited. No person shall di-
rectly or through contractural or other
arrangements, discriminate in any ac-
tivity to which this part applies, in-
cluding the following:

(1)(i) Employment policies and prac-
tices of employers, including advertis-
ing, hiring or firing, up-grading, pro-
motion, or demotion, transfer, layoff,
or termination, rates of pay, and other

forms of compensation or benefits, or
other terms and conditions of employ-
ment;

(ii) Employment policies and prac-
tices of labor unions, including, accept-
ance of applications for membership,
enrolling or expelling members, classi-
fication of members, referrals for em-
ployment, training and apprenticeship
programs, and the provision of other
benefits of membership;

(iii) Employment policies and prac-
tices of employment agencies including
acceptance of applications for employ-
ment services, referrals for employ-
ment, classification of individuals for
employment, and the provision of other
benefits and services.

(2) Procurement practices, including
manner of procurement, qualification
for contracting or placement on pro-
curement source lists, the composition
of sources solicited, the use of pre-bid
conferences, solicitation for proposals
or bids, the designation of quantities,
delivery schedules or other specifica-
tions, selection procedures, or perform-
ance standards.

(3) The provision of services, finan-
cial aid and other benefits provided in
whole or in part, under any Federal au-
thorization to which this part applies,
more specifically including actions
that result in the:

(i) Denial to an individual or estab-
lishment of any service, financial aid,
or other benefits;

(ii) Provision of any service, finan-
cial aid, or other benefit to an individ-
ual, or establishment which is dif-
ferent, or is provided in a different
manner, from that provided to others;

(iii) Subjection of an individual to
segregation or separate treatment in
any matter related to the receipt of
any service, financial aid, or other ben-
efits;

(iv) Restriction of an individual in
any way in the enjoyment of any ad-
vantage or privilege enjoyed by others
receiving any service, financial aid, or
other benefit;

(v) Treatment of an individual that is
different from others in the determina-
tion of any admission, enrollment, eli-
gibility, membership requirements or
other conditions which individuals
must meet in order to be provided any
service, financial aid, or other benefit;
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(vi) Denial to an individual of an op-
portunity to participate in any activ-
ity that is different from that afforded
others;

(vii) Denial to an individual of the
opportunity to participate as a member
of any planning or advisory body that
participates in the provision of any
service, financial aid, or other benefit;

(viii) Use of criteria or methods of
administration which have the effect of
subjecting individuals or establish-
ments to discrimination in the deter-
mination of the types of services, fi-
nancial aid, or other benefits, or the fa-
cilities that will be provided; or the
class of individuals or establishments
to which, or the situation in which,
such services, financial aids, other ben-
efits, or facilities will be provided; or
the class of individuals or establish-
ments to be provided an opportunity to
participate in any activity; and

(ix) Selection of a site or location for
facilities for the provision of services,
financial aid, or other benefits, with
the purpose or effect of substantially
impairing the objectives of section 17,
the President’s Decision, and imple-
menting rules, regulations, and orders.

(c) Scope of prohibited discrimination.
(1) The enumeration of specific forms
of prohibited discrimination in para-
graph (b) of this section does not limit
the general prohibition in paragraph
(b) of this section.

(2) Action taken in compliance with
an affirmative action plan developed
pursuant to these regulations shall not
be deemed a violation of this section.

§ 34.5 Assurances.
Every application for a certificate,

permit, right-of-way, lease, public land
order, or other Federal authorization
to which this part applies, filed after
the effective date of these regulations,
and every contract covered hereunder
to provide goods, services, or facilities
in the amount of $10,000 or more to a
recipient, contractor, or subcontractor
to which this Part applies, must con-
tain an assurance that the recipient,
contractor, or subcontractor does not
and will not maintain any segregated
facilities, and that all requirements
imposed by or pursuant to section 17,
Condition 11 of the President’s Decision
and implementing rules, regulations,

and orders shall be met, and that it
will require a similar assurance in
every subcontract of $10,000 or more.

§ 34.6 Equal opportunity clause.

Each certificate, permit, right-of-
way, lease, or other Federal authoriza-
tion to which this part applies, shall
include the following Equal Oppor-
tunity Clause:

(a) The recipient, contractor, or sub-
contractor hereby agrees that it will
not discriminate directly or indirectly
against any individual or establish-
ment in offering or providing procure-
ments, employment, services, financial
aid, other benefits, or other activities
to which these regulations apply. The
recipient, contractor, or subcontractor
will take affirmative action to utilize
business enterprises owned and con-
trolled by minorities and/or women in
its procurement practices; to assure
that applicants for employment are
employed, and that employees are
treated during employment, without
discrimination on the basis of race,
creed, color, national origin, or sex;
and to assure that individuals and es-
tablishments are offered and provided
services, financial aid, and other bene-
fits without discrimination on the
basis of race, creed, color, national ori-
gin, or sex. The recipient, contractor,
or subcontractor agrees to post in con-
spicuous places available to contrac-
tors, subcontractors, employees, and
other interested individuals, notices
which set forth these equal oppor-
tunity terms; and to notify interested
individuals, such as bidders, contrac-
tors, purchasers, and labor unions or
representatives of workers with whom
it has collective bargaining agree-
ments, of its obligations under section
17, Condition 11 of the President’s Deci-
sion, and the implementing rules, regu-
lations, and orders thereunder;

(b) The recipient, contractor, or sub-
contractor will comply with all rules,
regulations, and orders which imple-
ment section 17 and Condition 11 of the
President’s Decision;

(c) The recipient, contractor, or sub-
contractor will furnish all information
and reports required by or pursuant to
rules, regulations, and orders imple-
menting section 17 and Condition 11 of
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the President’s Decision, and will per-
mit access to its facilities, books,
records, and accounts by the Federal
Inspector for purposes of ascertaining
compliance with such rules, regula-
tions, and orders;

(d) In the event of a recipient’s, con-
tractor’s, or subcontractor’s non-
compliance with these equal oppor-
tunity terms, compliance may be ef-
fected through procedures authorized
by ANGTA and set forth in implement-
ing rules, regulations, and orders, or by
any other means authorized by law;

(e) The recipient, contractor, or sub-
contractor will include the provisions
of paragraphs (a) to (e) of this section
in all agreements to assign authoriza-
tions, all contracts over $10,000, and all
contracts of indefinite quantity, unless
there is reason to believe that the
amount to be ordered in any year
under the contract will not exceed
$10,000. The recipient, contractor, or
subcontractor will take such action
with respect to any contract or pur-
chase order that the Federal Inspector
may direct as a means of enforcing
such provisions, including sanctions for
noncompliance: Provided, however, That
in the event the recipient, contractor,
or subcontractor becomes involved in
or is threatened with litigation with a
subcontractor or vendor, the contrac-
tor may request the United States to
enter into such litigation to protect
the interests of the United States.

(f) Any project labor agreement
which may be entered into between the
applicants and any union must be con-
sistent with the provisions of these
regulations and must contain an Equal
Opportunity Clause.

§ 34.7 Incorporation by operation of
law.

(a) The Equal Opportunity Clause
shall be deemed incorporated into
every Federal authorization, agree-
ment to assign an authorization, con-
tract and subcontract where § 34.6(e) of
these regulations requires the inclu-
sion of such a clause whether or not
the clause is physically incorporated in
such Federal authorization, agreement
to assign authorization, contract or
subcontract, and whether or not the
agreement or contract is written.

(b) The affirmative action plans pre-
pared pursuant to this part shall be
deemed incorporated into the Federal
authorizations, contracts, and sub-
contracts to which these regulations
apply.

§ 34.8 Affirmative action plans.

(a)(1) Within one hundred and twenty
(120) days after the effective date of
this part, applicants or recipients shall
have an acceptable affirmative action
plan which has been approved by the
Federal Inspector pursuant to para-
graph (d) of this section and which con-
forms to the requirements of paragraph
(c) of this section. The affirmative ac-
tion plan must set forth overall goals
and timetables for the employment of
minorities and women and the utiliza-
tion of MBE’s and FBE’s in the con-
struction and operation of the appli-
cant’s or recipient’s segment of the
Alaska Natural Gas Transportation
System. The approved goals and time-
tables shall be published in accordance
with paragraph (d)(4) of this section
and included in contract bid specifica-
tions in accordance with paragraph
(b)(1) of this section.

(2) Each contractor and subcontrac-
tor with fifty (50) or more employees
and with a contract of $1,000,000 or
more that is in effect on the effective
date of this part shall, within one hun-
dred and fifty (150) days after the effec-
tive date of this part, submit an affirm-
ative action plan to the Federal Inspec-
tor for approval pursuant to paragraph
(d) of this section. All contractors and
subcontractors, with fifty (50) or more
employees, which are awarded con-
tracts for $1,000,000 or more after the
effective date of this part shall submit
an affirmative action plan to the Fed-
eral Inspector pursuant to paragraph
(d) of this section at the time the con-
tract is awarded or 150 days after the
effective date of this part, whichever is
later.

(b)(1) In addition, recipients and each
of their contractors and subcontractors
shall require, as one of the specifica-
tions for all bids for contracts in the
amount of $50,000 or more, that all bid-
ders which have, or would have if
awarded the contract, a workforce of 50
or more employees, must develop a
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written affirmative action plan con-
sistent with paragraphs (c) (1) and (2)
of this section prior to bidding, unless
an exemption under paragraph (d)(5) of
this section has been obtained by the
bidder. Such a plan must apply to each
of the bidder’s facilities which are as-
sociated with any activities conducted
pursuant to Federal authorizations to
which this part applies. A summary of
such plan should be included with the
bid submitted to the contractor or sub-
contractor. The ability of the bidder to
comply with these regulations shall be
a factor considered in evaluating the
bid. The plan must be included in the
contract which is executed between the
contractor or subcontractor and the
bidder subject to whatever revision
may be required by the Federal Inspec-
tor.

(2) The requirements of paragraph
(b)(1) of this section also apply to any
bidder which has previously been
awarded a contract or contracts where
the total amount of such contract or
contracts taken together with the
amount of the contract upon which the
bid is to be made total $50,000 or more
and the bidder has a workforce of 50 or
more employees.

(3) All bidders for contracts of
$150,000 or more must develop a written
affirmative action plan under para-
graph (c)(3) of this section regarding
procurement and contracting practices.
All such plans developed under para-
graph (c)(3) of this section must be sub-
mitted to the Federal Inspector for ap-
proval at the time the contract is
awarded.

(c) An acceptable affirmative action
plan must include an analysis of all
areas of operation of the recipient, con-
tractor, or subcontractor in which it
could be deficient in offering services,
opportunities, or benefits to minority
groups and women, all areas of employ-
ment in which it could be deficient in
the utilization of minority groups and
women, and all areas of procurement in
which it could be deficient in the utili-
zation of MBE’s and FBE’s; and, fur-
ther, the plan must include specific
goals and specific timetables to which
the recipient, contractor, or sub-
contractor will direct its best efforts
and undertake specific action to cor-
rect all deficiencies, and to materially

increase the participation of minorities
and women in all aspects of its oper-
ation. Such plans shall be updated an-
nually.
In addition, the affirmative action plan
shall include the following:

(1) Services, financial aid, and other
benefits. The recipient, contractor, or
subcontractor is required to specifi-
cally address and analyze all areas of
its operation in which services, finan-
cial aid, and other benefits are offered
or provided at each of its facilities to
which this part applies. The analysis
should include:

(i) An identification of services, fi-
nancial aid, and other benefits that the
recipient, contractor or subcontractor
provides or may provide;

(ii) A description of the population
eligible to be served or to participate,
by race, color, national origin, and sex;

(iii) An identification of specific ac-
tions that will be taken to assure that
no discrimination occurs in providing
services, financial aid, and other bene-
fits;

(iv) If relevant, the location of all ex-
isting or proposed facilities connected
with the services, financial aid, or
other benefits, as well as related infor-
mation adequate for determining
whether the location has or could have
the effect of denying access to any in-
dividual on the basis of prohibited dis-
crimination;

(v) Where relocation of facilities is
involved, the steps that will be taken
to guard against adverse socio-
economic effects on individuals on the
basis of race, color, creed, national ori-
gin, or sex;

(vi) Information on all areas of the
recipient’s, contractor’s, or sub-
contractor’s operations that require
change to assure that specific actions
prohibited in paragraph (b)(3) of this
section do not occur in the provision of
any of its services, financial aid, or
benefits;

(vii) A monitoring system to assure
that no discrimination occurs.

(2) Employment practices. (i) The af-
firmative action plan shall address all
aspects of employment in construction
and non-construction operations and
shall contain the analysis and commit-
ments which are required in regula-
tions promulgated by the Department
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1 EDITORIAL NOTE: In the March 30, 1982,
FEDERAL REGISTER, these sections were re-
designated as 25 CFR 286.1, 101.1, and 103.1,
respectively.

of Labor pursuant to Executive Order
11246, specifically, those at 41 CFR 60–
4.3(a)(7), (13), and (14) for the employ-
ment of construction employees, and
those at 41 CFR 60–2.21, 60–2.22, 60–2.24,
60–2.26 for the employment of non-con-
struction employees.

(ii)(A) The affirmative action plan of
the applicants or recipients shall con-
tain goals and timetables applicable to
each segment of the ANGTS, employ-
ing the method of analysis set forth at
41 CFR 60–2.11(b). In developing goals
the standards set out at 41 CFR 60–
2.12(a)—(j) should be followed as well as
the specific guidelines set forth below:

(1) Current national statistics, such
as those available from the U.S. Bu-
reau of the Census, should be used to
determine the available minority and
female workforce populations unless it
can be shown that a particular part of
the project can be reasonably expected
to draw labor only from a small area. If
such a showing is made then statistics
from such smaller area shall be em-
ployed in setting goals for that part of
the project.

(2) Goals should be set separately for
each minority group, as set out in
paragraph (j) of this section, and for
women, by each job group.

(3) Goals should be set in proportion
to the group’s general availability in
the population taking into consider-
ation

(i) The number of group members
currently available in that job group,

(ii) The reason members of the group
are not available in that job group in
proportion to their existence in the
general population, and

(iii) The degree to which the provi-
sion of training could be expected to
increase the availability of the group’s
members in the particular job group
within the time available.

(B) The affirmative action plan of
each contractor and subcontractor
shall contain goals and timetables
based upon the overall goals and time-
tables set by the applicant or recipient
for the segment of the ANGTS upon
which the contractor or subcontractor
will work.

(iii) It shall not be a violation of this
part for a recipient, contractor or sub-
contractor to extend a preference in
employment consistent with 41 CFR 60–

2.12(j). For the purpose of this section
the term ‘‘reservation’’ in Alaska shall
be the same as in 25 CFR 80.1, 91.1, and
93.1.1

(3) Procurement and contracting prac-
tices. (i) Applicants or recipients and
each of their contractors and sub-
contractors with contracts of $150,000
or more shall develop for the Federal
Inspector’s approval an affirmative ac-
tion plan that identifies specific ac-
tions which the applicant or recipient,
contractor or subcontractor, will take
to afford MBE’s and FBE’s the maxi-
mum practicable opportunity to par-
ticipate in the construction and oper-
ation of ANGTS.

(ii) The affirmative action plan of the
applicant or recipient shall contain
specific dollar goals set separately for
MBE’s and FBE’s, and timetables for
achieving these goals. The applicant’s
or recipient’s goals and timetables
shall be applicable to all procurement
and contracting on its respective seg-
ment of the ANGTS. In setting goals
the following factors should be consid-
ered:

(A) The availability and capability of
existing MBE’s and FBE’s in each pro-
curement and contracting area;

(B) The anticipated levels of procure-
ment and contracting activities;

(C) The extent to which procurement
and contracting procedures can be
amended to utilize contract breakouts
and other methods, as described in
paragraph (c)(3)(iii)(D)(2) of this sec-
tion, to increase opportunities for
MBE’s and FBE’s;

(D) The extent to which new firms
can be organized and the capability of
existing firms expanded either through
the efforts of the applicant or recipient
and its contractors and subcontractors
or through the efforts of government or
other organizations and institutions.

(iii) Affirmative action plans devel-
oped and submitted pursuant to para-
graph (c)(3)(i) of this section shall con-
tain the following elements:

(A) An in-depth analysis of all areas
of procurement and contracting proce-
dures to determine if these procedures
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offer maximum opportunity for the uti-
lization of MBE’s and FBE’s. All defi-
ciencies must be identified along with
steps that will be taken to correct
them.

(B) A description of all contracting
opportunities to be offered in the suc-
ceeding year, or for such longer period
of time for which projections are avail-
able. The plan shall identify the types
of services and supplies for which con-
tracts are to be let, with as much spec-
ificity as possible, indicating the an-
ticipated dollar amounts of such con-
tracts.

(C) Specific dollar goals for MBE’s
and FBE’s and timetables for achieving
such goals based upon the overall goals
and timetables set by the applicant or
recipient for the segment of ANGTS
upon which the contractor or sub-
contractor will work.

(D) A description of all actions that
will be taken to provide the maximum
practicable opportunity for MBE’s and
FBE’s to participate in the construc-
tion and operation of the ANGTS in-
cluding the following:

(1) The appointment of a liaison offi-
cer who will administer the MBE and
FBE program, the identification of
that officer, and a description of the of-
ficer’s duties and authority;

(2) Identification of steps that will be
taken to insure timely and full consid-
eration of MBE’s and FBE’s in all pro-
curement and contracting decisions,
and the identification of how those pro-
cedures will be implemented. This shall
include procedures relevant to (i) the
arrangement of solicitations, (ii) time
for preparation of bids, (iii) quantity
requirements, (iv) determination of
specifications, (v) determination of de-
livery schedules, (vi) the determination
of the manner of contracting, and (vii)
breaking out contracts into smaller
subcontracts;

(3) An identification of contracting
arrangements that will be adopted to
increase the use of MBE’s and FBE’s,
including analysis of the circumstances
in which and the extent to which the
following types of contracting prac-
tices can be used: (i) Noncompetitive
contracting, (ii) contracting based upon
competition between a limited number
of enterprises, and (iii) negotiated con-
tracts;

(4) Specific procedures for identifying
capable MBE’s and FBE’s and for the
dissemination of information on busi-
ness opportunities and procurement
practices to minority and women’s
business organizations and associa-
tions, in sufficient detail, and affording
sufficient time, to offer full opportuni-
ties for participation by MBE’s and
FBE’s;

(5) An identification of financial as-
sistance, such as investment in Minor-
ity Enterprise Small Business Invest-
ment Companies (MESBIC) and direct
investment in MBE’s and FBE’s, that
the recipient, contractor, or sub-
contractor determines to be feasible
and financially appropriate to offer
MBE’s and FBE’s;

(6) The identification and elimi-
nation of non-essential technical re-
quirements and procedures, including
non-essential bonding and insurance
requirements;

(7) Holding regularly scheduled meet-
ings with procurement and contracting
officials of the recipient, contractor, or
subcontractor to explain MBE and FBE
policies and procedures;

(8) Identification of specific proce-
dures for certifying and verifying own-
ership and control of companies identi-
fied as MBE’s and FBE’s. The plan
shall include the requirements that
firms submit affidavits as to their sta-
tus as MBE’s and FBE’s as defined in
§ 34.3.

(E) As an integral part of the affirm-
ative action plan, develop and main-
tain separate source listings of MBE’s
and FBE’s. Such lists or files should
contain whenever possible the follow-
ing information on each company:

(1) A description of each business, in-
cluding the type of organization,

(2) The product or service offered,
(3) Information on ownership and

control,
(4) All relevant data and affidavits

which establish that the enterprise is
in fact owned, controlled, and managed
by minorities and/or women.

(4) Complaint system for affirmative ac-
tion plans. (i) The affirmative action
plan must include a grievance mecha-
nism for resolving disputes arising
from the implementation of the plan.
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(ii) A copy of all complaints, related
records, and specific resolutions must
be maintained.

(5) Data to support affirmative action
plans and access to plans. (i) Data sup-
porting the analyses and plans required
by these regulations shall be compiled
and maintained as part of the affirma-
tive action plan.

(ii) Copies of the affirmative action
plan and supporting data shall be made
available to the Federal Inspector upon
his request as may be appropriate for
the fulfillment of the Inspector’s re-
sponsibilities under these regulations.

(d) Review of affirmative action plan.
(1) Applicants and their contractors
and subcontractors which are required
by paragraphs (a) and (b) of this sec-
tion to submit affirmative action plans
to the Federal Inspector for approval
shall provide the Federal Inspector
with the following information at the
time the affirmative action plan is sub-
mitted:

(i) A brief description of pending ap-
plications to any Federal agency for
Federal financial assistance or the
award of a government contract, as
well as any Federal assistance being re-
ceived, or any government contracts or
subcontracts being performed;

(ii) Whether the applicant, contrac-
tor, or subcontractor has been the sub-
ject of a compliance review conducted
by the Department of Labor pursuant
to 41 CFR part 60–1 within the preced-
ing twelve months;

(iii) Whether any Federal, State or
local government agency has found the
applicant, contractor, or subcontractor
in non-compliance or has found reason-
able cause to believe the applicant,
contractor, or subcontractor is in vio-
lation of, or in non-conpliance with,
any civil rights requirements;

(iv) A description of the methods by
which the applicant, contractor, or
subcontractor will insure that its con-
tractors and subcontractors comply
with the provisions of the affirmative
action plans during the term of the
contracts;

(2) The Federal Inspector shall con-
sider conducting an on-site review be-
fore the award of any Federal author-
izations, agreements to assign Federal
authorizations, contracts or sub-
contracts under which substantial em-

ployment or procurement opportuni-
ties will be offered;

(3) The Federal Inspector will deter-
mine whether the affirmative action
plans are adequate. If deficiencies are
found to exist in a plan, the recipient,
contractor, or subcontractor shall cor-
rect the deficiencies in consultation
with the Federal Inspector. If defi-
ciencies are not corrected to the satis-
faction of the Federal Inspector, the
Inspector may enforce compliance with
this section through measures author-
ized by ANGTA or any other provision
of law.

(4) Upon approval of the affirmative
action plan—including the goals and
timetables—of the applicants or recipi-
ents, the Federal Inspector shall pub-
licize the goals and timetables which
are approved for each segment. Notice
should be sent to all parties who sub-
mitted comments to the Department of
the Interior in response to the Notice
of Proposed Rulemaking issued about
these regulations on October 12, 1979 (44
FR 59096).

(5) The Federal Inspector may, upon
request, grant exemptions from the re-
quirements of paragraph (b) of this sec-
tion to any bidder which can dem-
onstrate that no significant employ-
ment opportunities will result from an
award of a contract to the bidder.

§ 34.9 Compliance reporting.

(a) Records, reports, and access to
books. Each recipient, contractor, or
subcontractor to which these regula-
tions apply shall submit to the Federal
Inspector reports in the form and man-
ner that the Federal Inspector deter-
mines to be necessary to insure compli-
ance with the rules, regulations, and
orders implementing section 17 and
Condition 11 of the President’s Deci-
sion.

(b) Access to sources of information.
Each person to whom this part applies
shall permit access by the Federal In-
spector during normal business hours
to books, records, accounts, and other
sources of information, and to facili-
ties, as the Federal Inspector deter-
mines to be necessary to insure compli-
ance with the rules, regulations, and
orders implementing section 17 and the
President’s Decision.

VerDate 18<FEB>98 09:35 Feb 20, 1998 Jkt 174163 PO 00000 Frm 00494 Fmt 8010 Sfmt 8010 Y:\SGML\174163.TXT 174163-3



499

Office of the Secretary of the Interior § 34.10

(c) Failure to submit reports. Failure to
file timely, complete, and accurate re-
ports, or failure to permit access to
sources of information as required con-
stitutes non-compliance with the Equal
Opportunity Clause and with these reg-
ulations and, therefore, constitutes
grounds for action by the Federal In-
spector, recipient, contractor, or sub-
contractor to enforce compliance or
levy sanctions as authorized by
ANGTA, by the implementing rules,
regulations, and orders thereunder, by
contractual agreement, or by any other
means authorized by law.

(d) Information for beneficiaries and
participants. Each recipient or other en-
tity required to develop an affirmative
action plan pursuant to these regula-
tions shall make the plan available for
inspection by employees, participants,
beneficiaries, local, State, and Federal
government officials, and members of
the public upon request. A copy of the
plan shall be maintained at each place
of employment, and a notice posted at
each such place to advise employees
and members of the public that the
plan is available for inspection upon
request.

§ 34.10 Compliance reviews.

(a) Periodic compliance procedures. (1)
The Federal Inspector will review the
practices of recipients, contractors, or
subcontractors, which offer significant
opportunities for employment or pro-
curement, to determine whether such
recipient, contractor, or subcontractor
are complying with its affirmative ac-
tion plans and the rules, regulations,
and orders implementing section 17 and
Condition 11 of the President’s Deci-
sion. The review will consist of a com-
prehensive analysis of all aspects of the
recipient’s, contractor’s, or sub-
contractor’s operations and practices
and the conditions resulting therefrom.
The review will include an on-site visit
if the Federal Inspector determines
that such a review is necessary.

(2) The Federal Inspector will contin-
ually monitor and verify the status of
MBE’s and FBE’s through procedures
as the Inspector may determine appro-
priate.

(b) Complaints. (1) Complaints alleg-
ing discrimination or non-compliance

with affirmative action plans shall be
filed with the Federal Inspector.

(2) A complaint must be filed within
180 days from the date of the alleged
discrimination, unless the time for fil-
ing is extended by the Federal Inspec-
tor for good cause shown.

(3) The complaint should include the
name, address, and telephone number
of the complainant; the name and ad-
dress of the person alleged to have dis-
criminated; a description of the alleged
discriminatory acts; and any other per-
tinent information which will assist
the investigation and resolution of the
complaint. The complaint should be
signed by the complainant or his or her
authorized representative.

(4) The filing of a complaint with the
Federal Inspector shall not constitute
the filing of a complaint pursuant to
title VII of the Civil Rights Act of 1964
with the Equal Opportunity Commis-
sion unless, by agreement between the
two agencies, the Federal Inspector
and the Equal Employment Oppor-
tunity Commission so provide.

(c) Investigations. The Federal Inspec-
tor will make a prompt investigation
whenever information indicates that a
person may have failed to comply with
section 17 or Condition 11 of the Presi-
dent’s Decision or the implementing
rules, regulations, or orders there-
under. The investigation should in-
clude, where appropriate, a review of
the pertinent practices and policies of
the person under investigation, the cir-
cumstances under which the possible
noncompliance occurred, and other fac-
tors relevant to determine whether the
person has failed to comply with sec-
tion 17, Condition 11 of the President’s
Decision, or the implementing rules,
regulations, and orders thereunder.

(d) Resolution of complaints and inves-
tigations. (1) In exercising the broad au-
thority to enforce these regulations,
the Federal Inspector shall, within 90
days of the effective date of these regu-
lations, establish the procedures to be
followed in enforcing these regulations.
These regulations shall thereafter be
amended to incorporate these proce-
dures. The procedures shall, to the ex-
tent consistent with ANGTA, be simi-
lar to those proposed to be adopted by
the Department of Energy to resolve
complaints of violations of title VI of
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the Civil Rights Act of 1964. See regula-
tions proposed to be codified at 10 CFR
1040.104, (Nov. 16, 1978). At a minimum
the procedures must incorporate the
following paragraphs (d) (2) through (5)
of this section.

(2) The Federal Inspector will initi-
ate action upon all complaints within
35 days of the date the complaint is
filed with the Federal Inspector.

(3) If an investigation pursuant to
paragraphs (a) through (c) of this sec-
tion indicates probable non-compliance
with section 17, Condition 11 of the
President’s Decision, or the implement-
ing rules, regulations, or orders there-
under, the Federal Inspector will at-
tempt to resolve the matter by infor-
mal methods of conference, concilia-
tion, and persuasion.

(4) Resolution shall be effected
through a written agreement between
the Federal Inspector, the complain-
ant, if any, and the person who has
failed to comply. The agreement shall
contain commitments to promptly
eliminate all discriminatory condi-
tions, shall identify the precise reme-
dial actions to be taken and dates for
completion of remedial actions, and
shall include a provision that breath of
the agreement may result in further
enforcement actions by the Federal In-
spector. The Federal Inspector will
then certify compliance, on condition
that the commitments are kept. Such
certification will not preclude a subse-
quent determination by the Federal In-
spector that the full facts were not
known at the time agreement was exe-
cuted, or the commitments undertaken
are not sufficient to correct defi-
ciencies.

(5) If the Federal Inspector’s inves-
tigation does not warrant enforcement
action, the Federal Inspector shall so
inform the complainant, if any, and the
person who was investigated. The com-
plainant shall also be notified of any
action taken including the achieve-
ment of voluntary compliance.

(6) Between the period of these effec-
tive dates of these regulations and the
effective date of the enforcement pro-
cedures established by the Federal In-
spector, pursuant to paragraph (d)(1) of
this section, the Federal Inspector
shall at a minimum adhere to para-
graphs (d)(2) through (5) of this section.

(e) Acts of intimidation or retaliation
prohibited. No person shall intimidate,
threaten, coerce, harass, or retaliate
against any individual for the purpose
of interfering with any right or privi-
lege secured by section 17, Condition 11
the President’s Decision, and imple-
menting rules, regulations, orders, be-
cause such individual has opposed a
practice prohibited by section 17 or by
this part, made a complaint, testified,
assisted in, benefited from, or partici-
pated in any manner in an investiga-
tion, compliance review, proceeding or
hearing, conducted pursuant to these
regulations. The identity of complain-
ants may be kept confidential except
to the extent necessary to carry out
the purpose of this part, including in-
vestigatory actions, hearings, or judi-
cial proceedings.

§ 34.11 Enforcement sanctions.
The provisions of section 17, the

President’s Decision, and implementing
rules, regulations, and orders, as appro-
priate, will be enforced through:

(a) The issuance of a compliance
order by the Federal Inspector pursu-
ant to section 11 of ANGTA; or

(b) The commencement of a civil ac-
tion for appropriate relief, including a
permanent or temporary injunction, or
a civil penalty not to exceed $25,000 per
day; or

(c) By any other means authorized by
law.

PART 35—ADMINISTRATIVE REM-
EDIES FOR FRAUDULENT CLAIMS
AND STATEMENTS

Sec.
35.1 Basis and purpose.
35.2 Definitions.
35.3 Basis for civil penalties and assess-

ments.
35.4 Investigation.
35.5 Review by reviewing official.
35.6 Prerequisites for issuing a complaint.
35.7 Complaint.
35.8 Service of complaint.
35.9 Answer.
35.10 Default upon failure to file an answer.
35.11 Referral of complaint and answer to

the ALJ.
35.12 Notice of hearing.
35.13 Parties to the hearing.
35.14 Separation of functions.
35.15 Ex parte contacts.
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35.16 Disqualification of reviewing official
or ALJ.

35.17 Rights of parties.
35.18 Authority of the ALJ.
35.19 Pre-hearing conferences.
35.20 Disclosure of documents.
35.21 Discovery.
35.22 Exchange of witness lists, statements

and exhibits.
35.23 Subpoenas for attendance at hearing.
35.24 Protective order.
35.25 Fees.
35.26 Form, filing and service of papers.
35.27 Computation of time.
35.28 Motions.
35.29 Sanctions.
35.30 The hearing and burden of proof.
35.31 Determining the amount of penalties

and assessments.
35.32 Location of hearing.
35.33 Witnesses.
35.34 Evidence.
35.35 The record.
35.36 Post-hearing briefs.
35.37 Initial decision.
35.38 Reconsideration of initial decision.
35.39 Appeal to the Secretary of the Inte-

rior.
35.40 Stays ordered by the Department of

Justice.
35.41 Stay pending appeal.
35.42 Judicial review.
35.43 Collection of civil penalties and as-

sessments.
35.44 Right to administrative offset.
35.45 Deposit in Treasury of United States.
35.46 Compromise or settlement.
35.47 Limitations.

AUTHORITY: 5 U.S.C. 301; 31 U.S.C. 3801–3812.

SOURCE: 53 FR 4160, Feb. 12, 1988, unless
otherwise noted.

§ 35.1 Basis and purpose.
(a) Basis. This part implements the

Program Fraud Civil Remedies Act of
1986, Public Law 99–509, sections 6101–
6104, 100 Stat. 1874 (Oct. 21, 1986), to be
codified at 31 U.S.C. 3801–3812. 31 U.S.C.
3809 of the statute requires each au-
thority head to promulgate regulations
necessary to implement the provisions
of the statute.

(b) Purpose. This part:
(1) Establishes administrative proce-

dures for imposing civil penalties and
assessments against persons who make,
submit, or present, or cause to be
made, submitted, or presented, false,
fictitious, or fraudulent claims or writ-
ten statements to authorities or to
their agents, and

(2) Specifies the hearing and appeal
rights of persons subject to allegations

of liability for such penalties and as-
sessments.

§ 35.2 Definitions.

As used in this part:
(a) ALJ means an administrative law

judge in the Department of the Interior
appointed pursuant to 5 U.S.C. 3105 or
detailed to the Department of the Inte-
rior pursuant to 5 U.S.C. 3344.

(b) Benefit means, in the context of
‘‘statement’’, anything of value, in-
cluding but not limited to any advan-
tage, preference, privilege, license, per-
mit, favorable decision, ruling, status,
or loan guarantee.

(c) Claim means any request, demand,
or submission—

(1) Made to the Department of the In-
terior for property, services, or money
(including money representing grants,
loans, insurance, or benefits);

(2) Made to a recipient of property,
services, or money from the Depart-
ment of the Interior or to a party to a
contract with the Department of the
Interior—

(i) For property or services if the
United States—

(A) Provided such property or serv-
ices;

(B) Provided any portion of the funds
for the purchase of such property or
services; or

(C) Will reimburse such recipient or
party for the purchase of such property
or services; or

(ii) For the payment of money (in-
cluding money representing grants,
loans, insurance, or benefits) if the
United States—

(A) Provided any portion of the
money requested or demanded; or

(B) Will reimburse such recipient or
party for any portion of the money
paid on such request or demand; or

(3) Made to the Department of the In-
terior which has the effect of decreas-
ing an obligation to pay or account for
property, services, or money.

(d) Complaint means the administra-
tive complaint served by the reviewing
official on the defendant under § 35.7 of
this part.

(e) Defendant means any person al-
leged in a complaint under § 35.7 to be
liable for a civil penalty or assessment
under § 35.3 of this part.
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(f) Department means the Department
of the Interior.

(g) Director means the Director of the
Office of Hearings and Appeals, Office
of the Secretary, who is the designee of
the Secretary of the Interior author-
ized to consider and decide finally for
the Department appeals under this
part. The authority delegated to the
Director includes the authority to re-
delegate appellate review authority to
an ad hoc board of appeals appointed in
accordance with 43 CFR 4.1(b)(4). Ap-
peals to the Secretary under this part
should be mailed or delivered to the Di-
rector, Office of Hearings and Appeals,
U.S. Department of the Interior, 4015
Wilson Boulevard, Arlington, Virginia
22203. Documents will be considered
filed when received in the office of the
Director.

(h) Government means the U.S. Gov-
ernment.

(i) Individual means a natural person.
(j) Initial decision means the written

decision of the ALJ required by § 35.10
or § 35.37 of this part, and includes a re-
vised initial decision issued following a
remand or a motion for reconsideration

(k) Investigating official means the In-
spector General of the Department of
the Interior or an officer or employee
of the Office of Inspector General des-
ignated by the Inspector General and
serving in a position for which the rate
of basic pay is not less than the mini-
mum rate of basic pay for grade GS–16
under the General Schedule.

(l) Knows or has reason to know,
means that a person, with respect to a
claim or statement—

(1) Has actual knowledge that the
claim or statement is false, fictitious,
or fraudulent;

(2) Acts in deliberate ignorance of the
truth or falsity of the claim or state-
ment; or

(3) Acts in reckless disregard of the
truth or falsity of the claim or state-
ment.

(m) Makes, wherever it appears, shall
include the terms ‘‘presents,’’ ‘‘sub-
mits,’’ and ‘‘causes to be made, pre-
sented, or submitted.’’ As the context
requires, ‘‘making’’ or ‘‘made’’, shall
likewise include the corresponding
forms of such terms.

(n) Person means any individual,
partnership, corporation, association,

or private oganization, and includes
the plural of that term.

(o) Representative means an attorney
who is a member in good standing of
the bar of any State, Territory, or pos-
session of the United States or of the
District of Columbia or the Common-
wealth of Puerto Rico, or other rep-
resentative meeting the qualifications
of a non-attorney representative found
at 43 CFR 1.3 and designated in writing.

(p) Reviewing official means the Solic-
itor of the Department of the Interior
or his designated representative, who
is:

(1) Not subject to supervision by, or
required to report to, the investigating
official; and

(2) Serving in a position for which
the rate of basic pay is not less than
the minimum rate of basic pay for
grade GS–16 under the General Sched-
ule.

(q) Secretary means the Secretary of
the Interior or his designated rep-
resentative.

(r) Statement means any representa-
tion, certification, affirmation, docu-
ment, record, or accounting or book-
keeping entry made—

(1) With respect to a claim or to ob-
tain the approval or payment of a
claim (including relating to eligibility
to make a claim); or

(2) With respect to (including relat-
ing to eligibility for)—

(i) A contract with, or a bid or pro-
posal for a contract with; or

(ii) A grant, loan, or benefit from, the
Department of the Interior, or any
State, political subdivision of a State,
or other party, if the United States
Government provides any portion of
the money or property under such con-
tract or for such grant, loan, or bene-
fit, or if the Government will reim-
burse such State, political subdivision,
or party for any portion of the money
or property under such contract or for
such grant, loan, or benefit.

§ 35.3 Basis for civil penalties and as-
sessments.

(a) Claims. (1) Except as provided in
paragraph (c) of this section, any per-
son who makes a claim that the person
knows or has reason to know—

(i) Is false, fictitious, or fraudulent;
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(ii) Includes or is supported by any
written statement which asserts a ma-
terial fact which is false, fictitious, or
fraudulent,

(iii) Includes or is supported by any
written statement that—

(A) Omits a material fact;
(B) Is false, fictitious, or fraudulent

as a result of such omission; and
(C) Is a statement in which the per-

son making such statement has a duty
to include such material fact; or

(iv) Is for payment for the provision
of property or services which the per-
son has not provided as claimed, shall
be subject, in addition to any other
remedy that may be prescribed by law,
to a civil penalty of not more than
$5,000 for each such claim.

(2) Each voucher, invoice, claim
form, or other individual request or de-
mand for property, services, or money
constitutes a separate claim.

(3) A claim shall be considered made
to the Department, a recipient, or
party when such claim is actually
made to an agent, fiscal intermediary,
or other entity, including any State or
Territory, or political subdivision
thereof, acting for or on behalf of the
Department, recipient, or party.

(4) Each claim for property, services
or money is subject to a civil penalty
regardless of whether such property,
services, or money is actually delivered
or paid.

(5) If the Government has made any
payment (including transferred prop-
erty or provided services) on a claim, a
person subject to a civil penalty under
paragraph (a)(1) of this section shall
also be subject to an assessment of not
more than twice the amount of such
claim or that portion thereof that is
determined to be in violation of para-
graph (a)(1) of this section. Such as-
sessment shall be in lieu of damages
sustained by the Government because
of such claim.

(b) Statements. (1) Except as provided
in paragraph (c) of this section, any
person who makes a written statement
that—

(i) The person knows or has reason to
know—

(A) Asserts a material fact which is
false, fictitious, or fraudulent; or

(B) Is false, fictitious, or fraudulent
because it omits a material fact that

the person making the statement has a
duty to include in such statement; and

(ii) Contains or is accompanied by an
express certification or affirmation of
the truthfulness and accuracy of the
contents of the statement, shall be sub-
ject, in addition to any other remedy
that may be prescribed by law, to a
civil penalty of not more than $5,000 for
each such statement.

(2) Each written representation, cer-
tification, or affirmation constitutes a
separate statement.

(3) A statement shall be considered
made to the Department when such
statement is actually made to an
agent, fiscal intermediary, or other en-
tity, including any State or Territory,
or political subdivision thereof, acting
for or on behalf of the Department.

(c) No proof of specific intent to de-
fraud is required to establish liability
under this section.

(d) In any case in which it is deter-
mined that more than one person is lia-
ble for making a claim or statement,
each such person may be held liable for
a civil penalty under this section.

(e) In any case in which it is deter-
mined that more than one person is lia-
ble for making a claim under this sec-
tion on which the Government has
made payment (including transferred
property or provided services), an as-
sessment may be imposed against any
such person or jointly and severally
against any combination of such per-
sons.

§ 35.4 Investigation.

(a) If the investigating official con-
cludes that a subpoena pursuant to the
authority conferred by 31 U.S.C. 3804(a)
is warranted—

(1) The subpoena so issued shall no-
tify the person to whom it is addressed
of the authority under which the sub-
poena is issued and shall identify the
records or documents sought;

(2) The investigating official may
designate a person to act on his or her
behalf to receive the documents
sought; and

(3) The person receiving such sub-
poena shall be required to tender to the
investigating official or the person des-
ignated to receive the documents a cer-
tification that the documents sought
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have been produced, or that such docu-
ments are not available and the rea-
sons therefor, or that such documents,
suitably identified, have been withheld
based upon the assertion of an identi-
fied privilege.

(b) If the investigating official con-
cludes that an action under the Pro-
gram Fraud Civil Remedies Act may be
warranted, the investigating official
shall submit a report containing the
findings and conclusions of such inves-
tigation to the reviewing official.

(c) Nothing in this section shall pre-
clude or limit the investigating offi-
cial’s discretion to refer allegations di-
rectly to the Department of Justice for
suit under the False Claims Act or
other civil relief, or to defer or post-
pone a report or referral to the review-
ing official to avoid interference with a
criminal investigation or prosecution.

(d) Nothing in this section modifies
any responsibility of the investigating
official to report violations of criminal
law to the Attorney General.

§ 35.5 Review by reviewing official.
(a) If, based on the report of the in-

vestigating official under § 35.4(b), the
reviewing official determines that
there is adequate evidence to believe
that a person is liable under § 35.3, the
reviewing official shall transmit to the
Attorney General a written notice of
the reviewing official’s intention to
issue a complaint under § 35.7 of this
part.

(b) Such notice shall include—
(1) A statement of the reviewing offi-

cial’s reasons for issuing a complaint;
(2) A statement specifying the evi-

dence that supports the allegations of
liability;

(3) A description of the claims or
statements upon which the allegations
of liability are based;

(4) An estimate of the amount of
money, or the value of property, serv-
ices, or other benefits, requested or de-
manded in violation of § 35.3 of this
part;

(5) A statement of any exculpatory or
mitigating circumstances that may re-
late to the claims or statements known
by the reviewing official or the inves-
tigating official; and

(6) A statement that there is a rea-
sonable prospect of collecting an ap-

propriate amount of penalties and as-
sessments.

§ 35.6 Prerequisites for issuing a com-
plaint.

(a) The reviewing official may issue a
complaint under § 35.7 of this part only
if—

(1) The Department of Justice ap-
proves the issuance of a complaint in a
written statement described in 31
U.S.C. 3803(b)(1), and

(2) In the case of allegations of liabil-
ity under § 35.3(a) with respect to a
claim, the reviewing official deter-
mines that, with respect to such claim
or a group of related claims submitted
at the same time such claim is submit-
ted (as defined in paragraph (b) of this
section), the amount of money, or the
value of property or services, demanded
or requested in violation of § 35.3(a) of
this part does not exceed $150,000.

(b) For the purposes of this section, a
related group of claims submitted at
the same time shall include only those
claims arising from the same trans-
action (e.g., grant, loan, application, or
contract) that are submitted simulta-
neously as part of a single request, de-
mand, or submission.

(c) Nothing in this section shall be
construed to limit the reviewing offi-
cial’s authority to join in a single com-
plaint against a person claims that are
unrelated or were not submitted simul-
taneously, regardless of the amount of
money, or the value of property or
services, demanded or requested.

§ 35.7 Complaint.
(a) On or after the date the Depart-

ment of Justice approves the issuance
of a complaint in accordance with 31
U.S.C. 3803(b)(1), the reviewing official
may serve a complaint on the defend-
ant, as provided in § 35.8 of this part.

(b) The complaint shall state—
(1) The allegations of liability

against the defendant, including the
statutory basis for liability, an identi-
fication of the claims or statements
that are the basis for the alleged liabil-
ity, and the reasons why liability alleg-
edly arises from such claims or state-
ments;

(2) The maximum amount of pen-
alties and assessments for which the
defendant may be held liable;
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(3) Instructions for filing an answer
to request a hearing, including a spe-
cific statement of the defendant’s right
to request a hearing by filing an an-
swer and to be represented by a rep-
resentative; and

(4) That failure to file an answer
within 30 days of service of the com-
plaint will result in the imposition of
the maximum amount of penalties and
assessments without right to appeal, as
provided in § 35.10.

(c) At the same time the reviewing
official serves the complaint, he or she
shall serve the defendant with a copy
of these regulations.

§ 35.8 Service of complaint.

(a) Service of a complaint must be
made by certified or registered mail or
by delivery in any manner authorized
by Rule 4(d) of the Federal Rules of
Civil Procedure. Service is complete upon
receipt.

(b) Proof of service, stating the name
and address of the person on whom the
complaint was served, and the manner
and date of service, may be made by—

(1) Affidavit of the individual serving
the complaint by delivery;

(2) A United States Postal Service re-
turn receipt card acknowledging re-
ceipt; or

(3) Written acknowledgement of re-
ceipt by the defendant or his or her
representative.

§ 35.9 Answer.

(a) The defendant may request a
hearing by filing an answer with the
reviewing official within 30 days of
service of the complaint. An answer
shall be deemed to be a request for
hearing.

(b) In the answer, the defendant—
(1) Shall admit or deny each of the

allegations of liability made in the
complaint;

(2) Shall state any defense on which
the defendant intends to rely;

(3) May state any reasons why the de-
fendant contends that the penalties
and assessments should be less than
the statutory maximum; and

(4) Shall state the name, address, and
telephone number of the person author-
ized by the defendant to act as defend-
ant’s representative, if any.

(c) If the defendant is unable to file
an answer meeting the requirements of
paragraph (b) of this section within the
time provided, the defendant may, be-
fore the expiration of 30 days from
service of the complaint, file with the
reviewing official a general answer de-
nying liability and requesting a hear-
ing, and a request for an extension of
time within which to file an answer
meeting the requirements of paragraph
(b) of this section. The reviewing offi-
cial shall file promptly with the ALJ
the complaint, the general answer de-
nying liability, and the request for an
extension of time as provided in § 35.11.
For good cause shown, the ALJ may
grant the defendant up to 30 additional
days within which to file an answer
meeting the requirements of paragraph
(b) of this section.

§ 35.10 Default upon failure to file an
answer.

(a) If the defendant does not file an
answer within the time prescribed in
§ 35.9(a) of this part, the reviewing offi-
cial may refer the complaint to the Of-
fice of Hearings and Appeals, Hearings
Division, Department of the Interior,
for assignment to an ALJ.

(b) Upon the referral of the com-
plaint, the ALJ shall promptly serve
on defendant in the manner prescribed
in § 35.8 of this part, a notice that an
initial decision will be issued under
this section.

(c) The ALJ shall assume the facts
alleged in the complaint to be true and,
if such facts establish liability under
§ 35.3 of this part, the ALJ shall issue
an initial decision imposing the maxi-
mum amount of penalties and assess-
ments allowed under the statute.

(d) Except as otherwise provided in
this section, by failing to file a timely
answer the defendant waives any right
to further review of the penalties and
assessments imposed under paragraph
(c) of this section, and the initial deci-
sion shall become final and binding
upon the parties 30 days after it is is-
sued.

(e) If, before such an initial decision
becomes final, the defendant files a
motion with the ALJ seeking to reopen
on the grounds that extraordinary cir-
cumstances prevented the defendant
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from filing an answer, the initial deci-
sion shall be stayed pending the ALJ’s
decision on the motion.

(f) If, on such motion, the defendant
can demonstrate extraordinary cir-
cumstances excusing the failure to file
a timely answer, the ALJ shall with-
draw the initial decision in paragraph
(c) of this section, if such a decision
has been issued, and shall grant the de-
fendant an opportunity to answer the
complaint.

(g) A decision of the ALJ denying a
defendant’s motion under paragraph (e)
of this section is not subject to recon-
sideration under § 35.38 of this part.

(h) The defendant may appeal the de-
cision denying a motion to reopen by
filing a notice of appeal with the Direc-
tor within 15 days after the ALJ denies
the motion. The timely filing of a no-
tice of appeal shall stay the initial de-
cision until the appeal is decided.

(i) If the defendant files a timely no-
tice of appeal with the Director, the
ALJ shall forward the record of the
proceeding to the Director.

(j) The Director shall decide expedi-
tiously whether extraordinary cir-
cumstances excuse the defendant’s fail-
ure to file a timely answer based solely
on the record before the ALJ.

(k) If the Director decides that ex-
traordinary circumstances excused the
defendant’s failure to file a timely an-
swer, the Director shall remand the
case to the ALJ with instructions to
grant the defendant an opportunity to
answer.

(l) If the Director decides that the de-
fendant’s failure to file a timely an-
swer is not excused, the Director shall
reinstate the initial decision of the
ALJ, which shall become final and
binding upon the parties 30 days after
the Director issues such decision.

§ 35.11 Referral of complaint and an-
swer to the ALJ.

Upon receipt of an answer, the re-
viewing offical shall file the complaint
and answer with the Office of Hearings
and Appeals, Hearings Division, De-
partment of the Interior, for assign-
ment to an ALJ. The reviewing official
shall include the name, address, and
telephone number of a representative
for the Government.

§ 35.12 Notice of hearing.
(a) When the ALJ receives the com-

plaint and answer, the ALJ shall
promptly serve a notice of hearing
upon the defendant in the manner pre-
scribed by § 35.8 of this part. At the
same time, the ALJ shall send a copy
of such notice to the representative for
the Government.

(b) Such notice shall include—
(1) The time and place, and the na-

ture of the hearing;
(2) The legal authority and jurisdic-

tion under which the hearing is to be
held;

(3) The matters of fact and law to be
asserted;

(4) A description of the procedures for
the conduct of the hearing;

(5) The name, address, and telephone
number of the representative of the
Government and of the defendant, if
any; and

(6) Such other matters as the ALJ
deems appropriate.

§ 35.13 Parties to the hearing.
(a) The parties to the hearing shall

be the defendant and the Department
of the Interior.

(b) Pursuant to 31 U.S.C. 3730(c)(5), a
private plaintiff under the False
Claims Act may participate in these
proceedings to the extent authorized
by the provisions of that Act.

§ 35.14 Separation of functions.
(a) The investigating official, the re-

viewing official, and any employee or
agent of the Department who takes
part in investigating, preparing, or pre-
senting a particular case may not, in
such case or a factually related case—

(1) Participate in the hearing as the
ALJ;

(2) Participate or advise in the initial
decision or the review of the initial de-
cision, except as a witness or a rep-
resentative in public proceedings; or

(3) Make the collection of penalties
and assessments under 31 U.S.C. 3806.

(b) The ALJ shall not be responsible
to, or subject to the supervision or di-
rection of, the investigating official or
the reviewing official.

(c) Except as provided in paragraph
(a) of this section, the representative
for the Government may be employed
anywhere in the Department, including
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in the offices of either the investigat-
ing official or the reviewing official.

§ 35.15 Ex parte contacts.

No party or person (except employees
of the ALJ’s office) shall communicate
in any way with the ALJ on any mat-
ter at issue in a case, unless on notice
and opportunity for all parties to par-
ticipate. This provision does not pro-
hibit a person or party from inquiring
about the status of a case or asking
routine questions concerning adminis-
trative functions or procedures.

§ 35.16 Disqualification of reviewing
official or ALJ.

(a) A reviewing offical or ALJ in a
particular case may disqualify himself
or herself at any time.

(b) A party may file with the ALJ a
motion for disqualification of a review-
ing official or an ALJ. Such motion
shall be accompanied by an affidavit
alleging personal bias or other reason
for disqualification.

(c) Such motion and affidavit shall be
filed promptly upon the party’s discov-
ery of reasons requiring disqualifica-
tion, or such objections shall be
deemed waived.

(d) Such affidavit shall state specific
facts that support the party’s belief
that personal bias or other reason for
disqualification exists and the time
and circumstances of the party’s dis-
covery of such facts. It shall be accom-
panied by a certificate of the rep-
resentative of record that it is made in
good faith.

(e) Upon the filing of such a motion
and affidavit, the ALJ shall proceed no
further in the case until he or she re-
solves the matter of disqualification in
accordance with paragraph (f) of this
section.

(f)(1) If the ALJ determines that a re-
viewing official is disqualified, the ALJ
shall dismiss the complaint without
prejudice.

(2) If the ALJ disqualifies himself or
herself, the case shall be reassigned
promptly to another ALJ.

(3) If the ALJ denies a motion to dis-
qualify, the Director may determine
the matter only as part of the review of
the initial decision upon appeal, if any.

§ 35.17 Rights of parties.
Except as otherwise limited by this

part, all parties may—
(a) Be accompanied, represented, and

advised by a representative;
(b) Participate in any conference

held by the ALJ;
(c) Conduct discovery;
(d) Agree to stipulations of fact or

law, which shall be made part of the
record;

(e) Present evidence relevant to the
issues at the hearing;

(f) Present and cross-examine wit-
nesses;

(g) Present oral arguments at the
hearing as permitted by the ALJ; and

(h) Submit written briefs and pro-
posed findings of fact and conclusions
of law after the hearing.

§ 35.18 Authority of the ALJ.
(a) The ALJ shall conduct a fair and

impartial hearing, avoid delay, main-
tain order, and assure that a record of
the proceeding is made.

(b) The ALJ has the authority to—
(1) Set and change the date, time,

and place of the hearing upon reason-
able notice to the parties;

(2) Continue or recess the hearing in
whole or in part for a reasonable period
of time;

(3) Hold conferences to identify or
simplify the issues, or to consider
other matters that may aid in the ex-
peditious disposition of the proceeding;

(4) Administer oaths and affirma-
tions;

(5) Issue subpoenas requiring the at-
tendance of witnesses and the produc-
tion of documents at depositions or at
hearings;

(6) Rule on motions and other proce-
dural matters;

(7) Regulate the scope and timing of
discovery;

(8) Regulate the course of the hearing
and the conduct of representatives and
parties;

(9) Examine witnesses;
(10) Receive, rule on, exclude, or

limit evidence;
(11) Take official notice of facts;
(12) Upon motion of a party, decide

cases, in whole or in part, by summary
judgment where there is no disputed
issue of material fact;
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(13) Conduct any conference, argu-
ment, or hearing on motions in person
or by telephone; and

(14) Exercise such other authority as
is necessary to carry out the respon-
sibilities of the ALJ under this part.

(c) The ALJ does not have the au-
thority to find Federal statutes or reg-
ulations invalid.

§ 35.19 Pre-hearing conferences.
(a) The ALJ may schedule pre-hear-

ing conferences as appropriate.
(b) Upon the motion of any party, the

ALJ shall schedule at least one pre-
hearing conference at a reasonable
time in advance of the hearing.

(c) The ALJ may use pre-hearing con-
ferences to discuss the following:

(1) Simplification of the issues;
(2) The necessity or desirability of

amendments to the pleadings, includ-
ing the need for a more definite state-
ment;

(3) Stipulations and admissions of
fact or as to the contents and authen-
ticity of documents;

(4) Whether the parties can agree to
submission of the case on a stipulated
record;

(5) Whether a party chooses to waive
appearance at an oral hearing and to
submit only documentary evidence
(subject to the objection of other par-
ties) and written argument;

(6) Limitation of the number of wit-
nesses;

(7) Scheduling dates for the exchange
of witness lists and of proposed exhib-
its;

(8) Discovery;
(9) The time and place for the hear-

ing; and
(10) Such other matters as may tend

to expedite the fair and just disposition
of the proceedings.

(d) The ALJ may issue an order con-
taining all matters agreed upon by the
parties or ordered by the ALJ at a pre-
hearing conference.

§ 35.20 Disclosure of documents.
(a) Upon written request to the re-

viewing official, the defendant may re-
view any relevant and material docu-
ments, transcripts, records, and other
materials that relate to the allegations
set out in the complaint and upon
which the findings and conclusions of

the investigating official under § 35.4(b)
of this part are based, unless such doc-
uments are subject to a privilege under
Federal law. Upon payment of fees for
duplication, the defendant may obtain
copies of such documents.

(b) Upon written request to the re-
viewing official, the defendant also
may obtain a copy of all exculpatory
information in the possession of the re-
viewing official or investigating offi-
cial relating to the allegations in the
complaint, even if it is contained in a
document that would otherwise be
privileged. If the document would oth-
erwise be privileged, only that portion
containing exculpatory information
must be disclosed.

(c) The notice sent to the Attorney
General from the reviewing official as
described in § 35.5 of this part is not dis-
coverable under any circumstances.

(d) The defendant may file a motion
to compel disclosure of the documents
subject to the provisions of this sec-
tion. Such a motion may only be filed
with the ALJ following the filing of an
answer pursuant to § 35.9 of this part.

§ 35.21 Discovery.
(a) The following types of discovery

are authorized:
(1) Requests for production of docu-

ments for inspection and copying;
(2) Requests for admissions of the au-

thenticity of any relevant document or
of the truth of any relevant fact;

(3) Written interrogatories; and
(4) Depositions.
(b) For the purposes of this section

and §§ 35.22 and 35.23 of this part, the
term ‘‘documents’’ includes informa-
tion, documents, reports, answers,
records, accounts, papers, and other
data and documentary evidence. Noth-
ing contained herein shall be inter-
preted to require the creation of a doc-
ument.

(c) Unless mutually agreed to by the
parties, discovery is available only as
ordered by the ALJ. The ALJ shall reg-
ulate the timing of discovery.

(d) Motions for discovery. (1) A party
seeking discovery may file a motion
with the ALJ. Such a motion shall be
accompanied by a copy of the requested
discovery, or in the case of depositions,
a summary of the scope of the proposed
deposition.
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(2) Within ten days of service, a party
may file an opposition to the motion
and/or a motion for protective order as
provided in § 35.24 of this part.

(3) The ALJ may grant a motion for
discovery only if he or she finds that
the discovery sought—

(i) Is necessary for the expeditious,
fair, and reasonable consideration of
the issues;

(ii) Is not unduly costly or burden-
some;

(iii) Will not unduly delay the pro-
ceeding; and

(iv) Does not seek privileged informa-
tion.

(4) The burden of showing that dis-
covery should be allowed is on the
party seeking discovery.

(5) The ALJ may grant discovery sub-
ject to a protective order under § 35.24
of this part.

(e) Depositions. (1) If a motion for dep-
osition is granted, the ALJ shall issue
a subpoena for the deponent, which
may require the deponent to produce
documents. The subpoena shall specify
the time and place at which the deposi-
tion will be held.

(2) The party seeking to depose shall
serve the subpoena in the manner pre-
scribed in § 35.8 of this part.

(3) The deponent may file with the
ALJ a motion to quash the subpoena or
a motion for a protective order within
ten days of service.

(4) The party seeking to depose shall
provide for the taking of a verbatim
transcript of the deposition, which it
shall make available to all other par-
ties for inspection and copying.

(f) Each party shall bear its own
costs of discovery.

§ 35.22 Exchange of witness lists, state-
ments and exhibits.

(a) At least 15 days before the hear-
ing or at such other time as may be or-
dered by the ALJ, the parties shall ex-
change witness lists, copies of prior
statements of proposed witnesses, and
copies of proposed hearing exhibits, in-
cluding copies of any written state-
ments that the party intends to offer
in lieu of live testimony in accordance
with § 35.33(b) of this part. At the time
the above documents are exchanged,
any party that intends to rely on the
transcript of deposition testimony in

lieu of live testimony at the hearing, if
permitted by the ALJ, shall provide
each party with a copy of the specific
pages of the transcript it intends to in-
troduce into evidence.

(b) If a party objects, the ALJ shall
not admit into evidence the testimony
of any witness whose name does not ap-
pear on the witness list or any exhibit
not provided to the opposing party as
provided above unless the ALJ finds
good cause for the failure or that there
is no prejudice to the objecting party.

(c) Unless another party objects
within the time set by the ALJ, docu-
ments exchanged in accordance with
paragraph (a) of this section shall be
deemed to be authentic for the purpose
of admissibility at the hearing.

§ 35.23 Subpoenas for attendance at
hearing.

(a) A party wishing to procure the
appearance and testimony of any indi-
vidual at the hearing may request that
the ALJ issue a subpoena.

(b) A subpoena requiring the attend-
ance and testimony of an individual
may also require the individual to
produce documents at the hearing.

(c) A party seeking a subpoena shall
file a written request therefor not less
than 15 days before the date fixed for
the hearing unless otherwise allowed
by the ALJ for good cause shown. Such
request shall specify any documents to
be produced and shall designate the
witnesses and describe the address and
location thereof with sufficient par-
ticularity to permit such witnesses to
be found.

(d) The subpoena shall specify the
time and place at which the witness is
to appear and any documents the wit-
ness is to produce.

(e) The party seeking the subpoena
shall serve it in the manner prescribed
in § 35.8 of this part. A subpoena on a
party or upon an individual under the
control of a party may be served by
first class mail.

(f) A party or the individual to whom
the subpoena is directed may file with
the ALJ a motion to quash the sub-
poena within ten days after service or
on or before the time specified in the
subpoena for compliance if it is less
than ten days after service.
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§ 35.24 Protective order.

(a) A party or a prospective witness
or deponent may file a motion for a
protective order with respect to discov-
ery sought by an opposing party or
with respect to the hearing, seeking to
limit the availability or disclosure of
evidence.

(b) In issuing a protective order, the
ALJ may make any order which justice
requires to protect a party or person
from annoyance, embarrassment, op-
pression, or undue burden or expense,
including one or more of the following:

(1) That the discovery not be had;
(2) That the discovery may be had

only on specified terms and conditions,
including a designation of the time or
place;

(3) That the discovery may be had
only through a method of discovery
other than that requested;

(4) That certain matters not be in-
quired into, or that the scope of discov-
ery be limited to certain matters;

(5) That discovery be conducted with
no one present except persons des-
ignated by the ALJ;

(6) That the contents of discovery or
evidence be sealed;

(7) That a deposition after being
sealed be opened only by order of the
ALJ;

(8) That a trade secret or other con-
fidential research, development, or
commercial information, or facts per-
taining to any criminal investigation,
proceeding, or other administrative in-
vestigation not be disclosed or be dis-
closed only in a designated way; or

(9) That the parties simultaneously
file specified documents or information
enclosed in sealed envelopes to be
opened as directed by the ALJ.

§ 35.25 Fees.
The party requesting a subpoena

shall pay the cost of the fees and mile-
age of any witness subpoenaed in the
amounts that would be payable to a
witness in a proceeding in U.S. District
Court. A check for witness fees and
mileage shall accompany the subpoena
when served, except that when a sub-
poena is issued on behalf of the Depart-
ment, a check for witness fees and
mileage need not accompany the sub-
poena.

§ 35.26 Form, filing and service of pa-
pers.

(a) Form. (1) Every pleading and paper
filed in the proceeding shall contain a
caption setting forth the title of the
action, the case number assigned by
the ALJ, and a designation of the paper
(e.g., motion to quash subpoena).

(2) Every pleading and paper shall be
signed by, and shall contain the ad-
dress and telephone number of the
party or the person on whose behalf the
paper was filed, or his or her represent-
ative.

(3) Papers are considered filed when
they are mailed. Date of mailing may
be established by a certificate from the
party or its representative or by proof
that the document was sent by cer-
tified or registered mail.

(b) Service. A party filing a document
with the ALJ shall, at the time of fil-
ing, serve a copy of such document on
every other party. Service upon any
party of any document other than
those required to be served as pre-
scribed in § 35.8 shall be made by deliv-
ering a copy, or by placing a copy of
the document in the U.S. mail, postage
prepaid and addressed, to the party’s
last known address. When a party is
represented by a representative, serv-
ice shall be made upon such representa-
tive in lieu of the actual party.

(c) Proof of service. A certificate of
the individual serving the document by
personal delivery or by mail, setting
forth the manner of service, shall be
proof of service.

§ 35.27 Computation of time.

(a) In computing any period of time
under this part or in an order issued
thereunder, the time begins with the
day following the act, event, or default,
and includes the last day of the period,
unless it is a Saturday, Sunday, or
legal holiday observed by the Federal
government, in which event it includes
the next business day.

(b) When the period of time allowed
is less than seven days, intermediate
Saturdays, Sundays, and legal holidays
observed by the Federal government
shall be excluded from the computa-
tion.

(c) Where a document has been served
or issued by placing it in the mail, an
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additional five days will be added to
the time permitted for any response.

§ 35.28 Motions.

(a) Any application to the ALJ for an
order or ruling shall be by motion. Mo-
tions shall state the relief sought, the
authority relied upon, and the facts al-
leged, and shall be filed with the ALJ
and served on all other parties.

(b) Except for motions made during a
pre-hearing conference or at the hear-
ing, all motions shall be in writing.
The ALJ may require that oral mo-
tions be reduced to writing.

(c) Within 15 days after a written mo-
tion is served, or such other time as
may be fixed by the ALJ, any party
may file a response to such motion.

(d) The ALJ may not grant a written
motion before the time for filing re-
sponses thereto has expired, except
upon consent of the parties or follow-
ing a hearing on the motion, but may
overrule or deny such motion without
awaiting a response.

(e) The ALJ shall make a reasonable
effort to dispose of all outstanding mo-
tions prior to the beginnings of the
hearing.

§ 35.29 Sanctions.

(a) The ALJ may sanction a person,
including any party or representative,
for—

(1) Failing to comply with an order,
rule, or procedure governing the pro-
ceeding;

(2) Failing to prosecute or defend an
action; or

(3) Engaging in other misconduct
that interferes with the speedy, or-
derly, or fair conduct of the hearing.

(b) Any such sanction, including but
not limited to those listed in para-
graphs (c), (d), and (e) of this section,
shall reasonably relate to the severity
and nature of the failure or mis-
conduct.

(c) When a party fails to comply with
an order, including an order for taking
a deposition, the production of evi-
dence within the party’s control, or a
request for admission, the ALJ may—

(1) Draw an inference in favor of the
requesting party with regard to the in-
formation sought;

(2) In the case of requests for admis-
sion, deem each matter of which an ad-
mission is requested to be admitted;

(3) Prohibit the party failing to com-
ply with such order from introducing
evidence concerning, or otherwise rely-
ing upon, testimony relating to the in-
formation sought; and

(4) Strike any part of the pleadings
or other submissions of the party fail-
ing to comply with such request.

(d) If a party fails to prosecute or de-
fend an action under this part com-
menced by service of a notice of hear-
ing, the ALJ may dismiss the action or
may issue an initial decision imposing
penalties and assessments.

(e) The ALJ may refuse to consider
any motion, request, response, brief or
other document which is not filed in a
timely fashion.

§ 35.30 The hearing and burden of
proof.

(a) The ALJ shall conduct a hearing
on the record in order to determine
whether the defendant is liable for a
civil penalty or assessment under § 35.3
of this part and, if so, the appropriate
amount of any such civil penalty or as-
sessment considering any aggravating
or mitigating factors.

(b) The authority shall prove defend-
ant’s liability and any aggravating fac-
tors by a preponderance of the evi-
dence.

(c) The defendant shall prove any af-
firmative defenses and any mitigating
factors by a preponderance of the evi-
dence.

(d) The hearing shall be open to the
public unless otherwise ordered by the
ALJ for food cause shown.

§ 35.31 Determining the amount of
penalties and assessments.

(a) In determining an appropriate
amount of civil penalties and assess-
ments, the ALJ and the Director, upon
appeal, should evaluate any cir-
cumstances that mitigate or aggravate
the violation and should articulate in
their opinions the reasons that support
the penalties and assessments they im-
pose. Because of the intangible costs of
fraud, the expense of investigating
such conduct, and the need to deter
others who might be similarly tempt-
ed, ordinarily double damages and a
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significant civil penalty should be im-
posed.

(b) Although not exhaustive, the fol-
lowing factors are among those that
may influence the ALJ and the Direc-
tor in determining the amount of pen-
alties and assessments to impose with
respect to the misconduct (i.e., the
false, fictitious, or fraudulent claims
or statements) charged in the com-
plaint:

(1) The number of false, fictitious, or
fraudulent claims or statements;

(2) The time period over which such
claims or statements were made;

(3) The degree of the defendant’s cul-
pability with respect to the mis-
conduct;

(4) The amount of money or the value
of the property, services, or benefit
falsely claimed;

(5) The value of the Government’s ac-
tual loss as a result of the misconduct,
including foreseeable consequential
damages and the costs of investigation.

(6) The relationship of the amount
imposed as civil penalties to the
amount of the Government’s loss;

(7) The potential or actual impact of
the misconduct upon national defense,
public health or safety, or public con-
fidence in the management of Govern-
ment programs and operations, includ-
ing particularly the impact on the in-
tended beneficiaries of such programs;

(8) Whether the defendant has en-
gaged in a pattern of the same or simi-
lar misconduct;

(9) Whether the defendant attempted
to conceal the misconduct;

(10) The degree to which the defend-
ant has involved others in the mis-
conduct or in concealing it;

(11) Where the misconduct of employ-
ees or agents is imputed to the defend-
ant, the extent to which the defend-
ant’s practices fostered or attempted
to preclude such misconduct;

(12) Whether the defendant cooper-
ated in or obstructed an investigation
of the misconduct;

(13) Whether the defendant assisted
in identifying and prosecuting other
wrongdoers;

(14) The complexity of the program
or transaction, and the degree of the
defendant’s sophistication with respect
to it, including the extent of the de-

fendant’s prior participation in the
program or in similar transactions;

(15) Whether the defendant has been
found, in any criminal, civil, or admin-
istrative proceeding to have engaged in
similar misconduct or to have dealt
dishonestly with the government of the
United States or of a State, directly or
indirectly; and

(16) The need to deter the defendant
and others from engaging in the same
or similar misconduct.

(c) Nothing in this section shall be
construed to limit the ALJ or the Di-
rector from considering any other fac-
tors that in any given case may miti-
gate or aggravate the offense for which
penalties and assessments are imposed.

§ 35.32 Location of hearing.

(a) The hearing may be held—
(1) In any judicial district of the

United States in which the defendant
resides or transacts business;

(2) In any judicial district of the
United States in which the claim or
statement in issue was made; or

(3) In such other place as may be
agreed upon by the defendant and the
ALJ.

(b) Each party shall have the oppor-
tunity to present argument with re-
spect to the location of the hearing.

(c) The hearing shall be held at the
place and at the time ordered by the
ALJ.

§ 35.33 Witnesses.

(a) Except as provided in paragraph
(b) of this section, testimony at the
hearing shall be given orally by wit-
nesses under oath or affirmation.

(b) At the discretion of the ALJ, tes-
timony may be admitted in the form of
a written statement or deposition. Any
such written statement must be pro-
vided to all other parties along with
the last known address of such witness,
in a manner which allows sufficient
time for other parties to subpoena such
witness for cross-examination at the
hearing. Prior written statements of
witnesses proposed to testify at the
hearing and deposition transcripts
shall be exchanged as provided in
§ 35.22(a) of this part.
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(c) The ALJ shall exercise reasonable
control over the mode and order of in-
terrogating witnesses and presenting
evidence so as to

(1) Make the interrogation and pres-
entation effective for the ascertain-
ment of the truth,

(2) Avoid needless consumption of
time, and

(3) Protect witnesses from harass-
ment or undue embarrassment.

(d) The ALJ shall permit the parties
to conduct such cross-examination as
may be required for a full and true dis-
closure of the facts.

(e) At the discretion of the ALJ, a
witness may be cross-examined on mat-
ters relevant to the proceeding without
regard to the scope of his or her direct
examination. To the extent permitted
by the ALJ, cross-examination on mat-
ters outside the scope of direct exam-
ination shall be conducted in the man-
ner of direct examination and may pro-
ceed by leading questions only if the
witness is a hostile witness, an adverse
party, or a witness identified with an
adverse party.

(f) Upon motion of any party, the
ALJ shall order witnesses excluded so
that they cannot hear the testimony of
other witnesses. The rule does not au-
thorize exclusion of—

(1) A party who is an individual;
(2) In the case of a party that is not

an individual, an officer or employee of
the party appearing for the entity pro
se or designated by the party’s rep-
resentative; or

(3) An individual whose presence is
shown by a party to be essential to the
presentation of its case, including an
individual employed by the Govern-
ment engaged in assisting the rep-
resentative for the Government.

§ 35.34 Evidence.
(a) The ALJ shall determine the ad-

missibility of evidence.
(b) Except as provided in this part,

the ALJ shall not be bound by the Fed-
eral Rules of Evidence. However, the
ALJ may apply the Federal Rules of
Evidence where appropriate, e.g., to ex-
clude unreliable evidence.

(c) The ALJ shall exclude irrelevant
and immaterial evidence.

(d) Although relevant, evidence may
be excluded if its probative value is

substantially outweighed by the danger
of unfair prejudice, confusion of the is-
sues, or by considerations of undue
delay or needless presentation of cumu-
lative evidence.

(e) Although relevant, evidence may
be excluded if it is privileged under
Federal law.

(f) Evidence concerning offers of com-
promise or settlement shall be inad-
missible to the extent provided in Rule
408 of the Federal Rules of Evidence.

(g) The ALJ shall permit the parties
to introduce rebuttal witnesses and
evidence.

(h) All documents and other evidence
offered or taken for the record shall be
open to examination by all parties, un-
less otherwise ordered by the ALJ pur-
suant to § 35.24.

§ 35.35 The record.
(a) The hearing will be recorded and

transcribed. Transcripts may be ob-
tained following the hearing from the
ALJ at a cost not to exceed the actual
cost of duplication.

(b) The transcript of testimony, ex-
hibits and other evidence admitted at
the hearing, and all papers and re-
quests filed in the proceeding con-
stitute the record for the decision by
the ALJ and the Director.

(c) The record may be inspected and
copied (upon payment of a reasonable
fee) by anyone, unless otherwise or-
dered by the ALJ pursuant to § 35.24 of
this part.

§ 35.36 Post-hearing briefs.
The ALJ may require the parties to

file post-hearing briefs. In any event,
any party may file a post-hearing brief.
The ALJ shall fix the time for filing
such briefs, not to exceed 60 days from
the date the parties receive the tran-
script of the hearing or, if applicable,
the stipulated record. Such briefs may
be accompanied by proposed findings of
fact and conclusions of law. The ALJ
may permit the parties to file reply
briefs.

§ 35.37 Initial decision.
(a) The ALJ shall issue an initial de-

cision based only on the record, which
shall contain findings of fact, conclu-
sions of law, and the amount of any
penalties and assessments imposed.
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(b) The findings of fact shall include
a finding on each of the following is-
sues:

(1) Whether the claims or statements
identified in the complaint, or any por-
tions thereof, violate § 35.3 of this part;

(2) If the person is liable for penalties
or assessments, the appropriate
amount of any such penalties or assess-
ments considering any mitigating or
aggravating factors that he or she finds
in the case, such as those described in
§ 35.31 of this part.

(c) The ALJ shall promptly serve the
initial decision on all parties within 90
days after the time for submission of
post-hearing briefs and reply briefs (if
permitted) has expired. The ALJ shall
at the same time serve all parties with
a statement describing the right of any
defendant determined to be liable for a
civil penalty or assessment to file a
motion for reconsideration with the
ALJ or a notice of appeal with the Di-
rector. If the ALJ fails to meet the
deadline contained in this paragraph,
he or she shall notify the parties of the
reason for the delay and shall set a new
deadline.

(d) Unless the initial decision of the
ALJ is timely appealed to the Sec-
retary, or a motion for reconsideration
of the initial decision is timely filed,
the initial decision shall constitute the
final decision of the Department and
shall be final and binding on the par-
ties 30 days after it is issued by the
ALJ.

§ 35.38 Reconsideration of initial deci-
sion.

(a) Except as provided in paragraph
(d) of this section, any party may file a
motion for reconsideration of the ini-
tial decision within 20 days of receipt
of the initial decision. If service was
made by mail, receipt will be presumed
to be five days from the date of mailing
in the absence of contrary proof.

(b) Every such motion must set forth
the matters claimed to have been erro-
neously decided and the nature of the
alleged errors. Such motion shall be
accompanied by a supporting brief.

(c) Responses to such motions shall
be allowed only upon request of the
ALJ.

(d) No party may file a motion for re-
consideration of an initial decision

that has been revised in response to a
previous motion for reconsideration.

(e) The ALJ may dispose of a motion
for reconsideration by denying it or by
issuing a revised initial decision.

(f) If the ALJ denies a motion for re-
consideration, the initial decision shall
constitute the final decision of the De-
partment and shall be final and binding
on the parties 30 days after the ALJ de-
nies the motion, unless the initial deci-
sion is timely appealed to the Sec-
retary in accordance with § 35.39 of this
part.

(g) If the ALJ issues a revised initial
decision, that decision shall constitute
the final decision of the Department
and shall be final and binding on the
parties 30 days after it is issued, unless
it is timely appealed to the Secretary
in accordance with § 35.39 of this part.

§ 35.39 Appeal to the Secretary of the
Interior.

(a) Any defendant who as filed a
timely answer and who is determined
in an initial decision to be liable for a
civil penalty or assessment may appeal
such decision to the Secretary by filing
a notice of appeal with the Director in
accordance with this section.

(b)(1) A notice of appeal may be filed
at any time within 30 days after the
ALJ issues an initial decision. How-
ever, if another party files a motion for
reconsideration under § 35.38 of this
part, consideration of the appeal shall
be stayed automatically pending reso-
lution of the motion for reconsider-
ation.

(2) If a motion for reconsideration is
timely filed, a notice of appeal may be
filed within 30 days after the ALJ de-
nies the motion or issues a revised ini-
tial decision, whichever applies.

(3) The Director may extend the ini-
tial 30 day period for an additional 30
days if the defendant files with the Di-
rector a request for an extension with-
in the initial 30 day period and shows
good cause.

(c) If the defendant files a timely no-
tice of appeal with the Director and the
time for filing motions for reconsider-
ation under § 35.38 of this part has ex-
pired, the ALJ shall forward the record
of the proceeding to the Director.
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(d) A notice of appeal shall be accom-
panied by a written brief specifying ex-
ceptions to the initial decision and rea-
sons supporting the exceptions.

(e) The representative for the Gov-
ernment may file a brief in opposition
to exceptions within 30 days of receiv-
ing the notice of appeal and accom-
panying brief.

(f) There is no right to appear person-
ally before the Director.

(g) There is no right to appeal any in-
terlocutory ruling by the ALJ.

(h) In reviewing the initial decision,
the Director shall not consider any ob-
jection that was not raised before the
ALJ unless a demonstration is made of
extraordinary circumstances causing
the failure to raise the objection.

(i) If any party demonstrates to the
satisfaction of the Director that addi-
tional evidence not presented at such
hearing is material and that there were
reasonable grounds for the failure to
present such evidence at such hearing,
the Director shall remand the matter
to the ALJ for consideration of such
additional evidence.

(j) The Director may affirm, reduce,
reverse, compromise, remand, or settle
any penalty or assessment determined
by the ALJ in any initial decision.

(k) The Director shall promptly serve
each party to the appeal with a copy of
the Department’s decision and a state-
ment describing the right of any person
determined to be liable for a civil pen-
alty or assessment to seek judicial re-
view.

(l) Unless a petition for review is
filed as provided in 31 U.S.C. 3805 after
a defendant has exhausted all adminis-
trative remedies under this part and
within 60 days after the date on which
the Director serves the defendant with
a copy of the Department’s decision, a
determination that a defendant is lia-
ble under § 35.33 of this part is final and
is not subject to judicial review.

§ 35.40 Stays ordered by the Depart-
ment of Justice.

If at any time the Attorney General
or an Assistant Attorney General des-
ignated by the Attorney General trans-
mits to the Secretary a written finding
that continuation of the administra-
tive process described in this part with
respect to a claim or statement may

adversely affect any pending or poten-
tial criminal or civil action related to
such claim or statement, the Secretary
shall stay the process immediately.
The Secretary may order the process
resumed only upon receipt of the writ-
ten authorization of the Attorney Gen-
eral.

§ 35.41 Stay pending appeal.

(a) An initial decision is stayed auto-
matically pending disposition of a mo-
tion for reconsideration or of an appeal
to the Secretary.

(b) No administrative stay is avail-
able following a final decision of the
Secretary.

§ 35.42 Judicial review.

Section 3805 of title 31, U.S. Code, au-
thorizes judicial review by an appro-
priate U.S. District Court of a final de-
cision of the Secretary imposing pen-
alties or assessment under this part
and specifies the procedures for such
review.

§ 35.43 Collection of civil penalties and
assessments.

Sections 3806 and 3808(b) of title 31,
U.S. Code, authorize actions for collec-
tion of civil penalties and assessments
imposed under this part and specify the
procedures for such actions.

§ 35.44 Right to administrative offset.

The amount of any penalty or assess-
ment which has become final, or for
which a judgment has been entered
under § 35.42 or § 35.43, or any amount
agreed upon in a compromise or settle-
ment under § 35.46 of this part, may be
collected by administrative offset
under 31 U.S.C. 3716, except that an ad-
ministrative offset may not be made
under this section against a refund of
an overpayment of Federal taxes, then
or later owing by the United States to
the defendant.

§ 35.45 Deposit in Treasury of United
States.

All amounts collected pursuant to
this part shall be deposited as mis-
cellaneous receipts in the Treasury of
the United States, except as provided
in 31 U.S.C. 3806(g).
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§ 35.46 Compromise or settlement.
(a) Parties may make offers of com-

promise or settlement at any time.
(b) The reviewing official has the ex-

clusive authority to compromise or
settle a case under this part at any
time after the date on which the re-
viewing official is permitted to issue a
complaint and before the date on which
the ALJ issues an initial decision.

(c) The Secretary has exclusive au-
thority to compromise or settle a case
under this part at any time after the
date on which the ALJ issues an initial
decision, except during the pendency of
any review under § 35.42 or during the
pendency of any action to collect pen-
alties and assessments under § 35.43 of
this part.

(d) The Attorney General has exclu-
sive authority to compromise or settle
a case under this part during the pend-
ency of any review under § 35.42 of this
part or of any action to recover pen-
alties and assessments under 31 U.S.C.
3806.

(e) The investigating official may
recommend settlement terms to the re-
viewing official, the Secretary, or the
Attorney General, as appropriate. The
reviewing official may recommend set-
tlement terms to the Secretary, or the
Attorney General, as appropriate.

(f) Any compromise or settlement
must be in writing.

§ 35.47 Limitations.
(a) The notice of hearing with respect

to a claim or statement must be served
in the manner specified in § 35.8 of this
part within 6 years after the date on
which such claim or statement is
made.

(b) If the defendant fails to file a
timely answer, service of a notice
under § 35.10(b) of this part shall be
deemed a notice of hearing for purposes
of this section.

(c) The statute of limitations may be
extended by agreement of the parties.

PART 36—TRANSPORTATION AND
UTILITY SYSTEMS IN AND
ACROSS, AND ACCESS INTO,
CONSERVATION SYSTEM UNITS
IN ALASKA

Sec.

36.1 Applicability and scope.
36.2 Definitions.
36.3 Preapplication.
36.4 Filing of application.
36.5 Application review.
36.6 NEPA compliance and lead agency.
36.7 Decision process.
36.8 Administrative appeals.
36.9 Issuing permit.
36.10 Access to inholdings.
36.11 Special access.
36.12 Temporary access.
36.13 Special provisions.

AUTHORITY: 16 U.S.C. 1, 3, 668dd et seq., and
3101 et seq.; 43 U.S.C. 1201.

SOURCE: 51 FR 31629, Sept. 4, 1986, unless
otherwise noted.

§ 36.1 Applicability and scope.
(a) The regulations in this part apply

to any application for access in the fol-
lowing forms within any conservation
system unit (CSU), national recreation
area or national conservation area
within the State of Alaska which is ad-
ministered by the Bureau of Land Man-
agement (BLM), Fish and Wildlife
Service (FWS) or National Park Serv-
ice (NPS):

(1) A transportation or utility system
(TUS) is any portion of the route of the
system within any of the aforemen-
tioned areas and the system is not one
which the Department or agency hav-
ing jurisdiction over the unit or area is
establishing incident to its manage-
ment of the unit or area;

(2) Access to inholdings within these
areas, as well as within public lands ad-
ministered by the BLM designated as
wilderness study areas;

(3) Special access within these areas,
as well as within public lands adminis-
tered by the BLM designated as wilder-
ness study areas;

(4) Temporary access within the
aforementioned areas, as well as the
National Petroleum Reserve in Alaska
and public lands administered by the
BLM designated as wilderness study
areas or managed to maintain the wil-
derness character or potential thereof.

(b) Except as specifically provided in
this part, applicable law shall apply
with respect to the authorization and
administration of TUSs.

§ 36.2 Definitions.
As used in this part, the term:
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(a) ANILCA means the Alaska Na-
tional Interest Lands Conservation Act
(94 Stat. 2371; Pub. L. 96–487).

(b) Applicable law means a law or reg-
ulation of general applicability, other
than title XI of ANILCA, under which a
Federal department or agency has ju-
risdiction to grant an authorization
(including but not limited to, a right-
of-way permit, license, lease or certifi-
cate) without which a TUS cannot, in
whole or in part, be established or op-
erated.

(c) Applicant means an individual,
partnership, corporation, association
or other business entity, and a Federal,
State or local government entity in-
cluding a municipal corporation sub-
mitting an application under this part.

(d) Appropriate Federal agency means
a Federal agency (or the agency offi-
cial to whom the authority has been
delegated) that has jurisdiction to
grant any authorization without which
a TUS cannot, in whole or in part, be
established or operated.

(e) Area means a CSU, National
Recreation Area, or National Conserva-
tion Area in Alaska administered by
the NPS, the FWS or the BLM.

(f) Compatible with the purposes for
which the unit was established means
that the system will not significantly
interfere with or detract from the pur-
poses for which the area was estab-
lished.

(g) Conservation System Unit (CSU)
means any unit in Alaska of the Na-
tional Park System, National Wildlife
Refuge System, National Wild and Sce-
nic Rivers System, National Trails
System or the National Wilderness
Preservation System administered by
the NPS, the FWS or the BLM.

(h) Economically feasible and prudent
alternate route means an alternate
route must meet the requirements for
being both economically feasible and
prudent. To be economically feasible,
the alternate route must be able to at-
tract capital to finance its construc-
tion and an alternate route will be con-
sidered to be prudent only if the dif-
ference of its benefits minus its costs is
equal to or greater than that of the
benefits of the proposed TUS minus its
costs.

(i) Improved right-of-ways means
routes which are of a permanent nature

and would involve substantial alter-
ation of the terrain or vegetation such
as grading and graveling of surfaces or
other such construction. Trail right-of-
ways which are annually or periodi-
cally marked, brushed, or broken for
off-road vehicles are excluded.

(j) Incident to its management of the
unit or area means a type of TUS which
is used directly or indirectly in support
of authorized activities, and which is
built by or for the Federal agency
which has jurisdiction over the area.

(k) Other system of general transpor-
tation means private and commercial
transportation of passengers and/or
shipment of goods or materials.

(l) Public values means those values
relating to the purposes for which the
area was established as defined by the
enabling legislation for the area.

(m) Related structures and facilities
means those structures, facilities and
right-of-ways which are reasonably and
minimally necessary for the construc-
tion, operation and maintenance of a
TUS, and which are listed as part of
the TUS on the consolidated applica-
tion form, Standard Form 299, ‘‘Appli-
cation for Transportation and Utility
Systems and Facilities on Federal
Lands’’ (SF 299).

(n) Right-of-way permit means a right-
of-way permit, lease, license, certifi-
cate or other authorization for all or
part of a TUS in an area.

(o) Secretary means the Secretary of
the Interior.

(p) Transportation or utility system
(TUS) means any of the systems listed
in paragraphs (p) (1) through (7) of this
section, if a portion of the route of the
system will be within an area and the
system is not one that the Department
or agency having jurisdiction over the
area is establishing incident to its
management of the area. The systems
shall include related structures and fa-
cilities.

(1) Canals, ditches, flumes, laterals,
pipes, pipelines, tunnels and other sys-
tems for the transportation of water.

(2) Pipelines and other systems for
the transportation of liquids other
than water, including oil, natural gas,
synthetic liquid and gaseous fuels and
any refined product produced there-
from.
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(3) Pipelines, slurry and emulsion
systems and conveyor belts for the
transportation of solid materials.

(4) Systems for the transmission and
distribution of electric energy.

(5) Systems for transmission or re-
ception of radio, television, telephone,
telegraph and other electronic signals
and other means of communication.

(6) Improved rights-of-way for
snowmachines, air cushion vehicles and
other all-terrain vehicles.

(7) Roads, highways, railroads, tun-
nels, tramways, airports, landing
strips, docks and other systems of gen-
eral transportation.

§ 36.3 Preapplication.
(a) Anyone interested in obtaining

approval of a TUS is encouraged to es-
tablish early contact with each appro-
priate Federal agency so that filing
procedures and details may be dis-
cussed, resource concerns and potential
constraints may be identified, the pro-
posal may be considered in agency
planning, preapplication activities may
be discussed and processing of an appli-
cation may be tentatively scheduled.

(b) Reasonable preapplication activi-
ties in areas shall be permitted follow-
ing a determination by the appropriate
Federal agency that the activities are
necessary to obtain information for fil-
ing the SF 299, that the activities
would not cause significant or perma-
nent damage to the values for which
the area was established or unreason-
ably interfere with other authorized
uses or activities and that it would not
significantly restrict subsistence uses.
In areas administered by the NPS or
the FWS, a permit shall be obtained
from the appropriate agency prior to
engaging in any preapplication activi-
ties. Prior to approval and issuance of
such a permit, the appropriate Federal
agencies must find that the proposed
preapplication activity is compatible
with the purposes for which the area
was established.

§ 36.4 Filing of application.
(a) A SF 299, which may be obtained

from an appropriate Federal agency,
shall be completed by the applicant ac-
cording to the instructions on the
form. The form shall be filed on the
same day (except in compliance with

paragraph (c) of this section) with each
appropriate Federal agency from which
an authorization, such as a permit, li-
cense, lease or certificate is required
for the TUS. Filing with any appro-
priate Interior agency in Alaska shall
be considered to be a filing with all of
its agencies. Any filing fee required by
the appropriate Federal agency pursu-
ant to applicable law must be paid at
the time of filing.

(b) Prior to filing the SF 299, the ap-
plicant shall determine whether addi-
tional information to that requested on
the form is required by the appropriate
Federal agencies. If so, the applicant
shall file the additional information as
an attachment to the SF 299.

(c) When, because of separate filing
points, an applicant is not able to file
with each appropriate Federal agency
on the same day, the applicant shall
file all applications as soon as possible.
All applications must be filed within a
15 calendar day period. For purposes of
the time requirements provided for in
this part, the application shall not be
considered to have been filed until the
last appropriate Federal agency re-
ceives the application. The lead agen-
cy, determined pursuant to § 36.5(a),
shall determine the date of filing or
that the application was not filed with-
in the 15 day period and inform all ap-
propriate Federal agencies.

(d) The information collection re-
quirements contained in these regula-
tions have been approved by the Office
of Management and Budget under 44
U.S.C. 3501 et seq. and assigned clear-
ance numbers 1024–0026 and 1004–0060.
The information collected by the ap-
propriate Federal agency will be used
to determine whether or not to issue a
permit to obtain a benefit. A response
is required to obtain or retain a bene-
fit.

§ 36.5 Application review.
(a) When there is more than one ap-

propriate Federal agency, the Federal
agency having management jurisdic-
tion over the longest lineal portion of
the right-of-way requested in the TUS
application shall be the lead agency for
the purpose of coordinating appro-
priate Federal agency actions in the re-
view and processing of the SF 299, as
well as for the purpose of compliance
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with the provisions of the National En-
vironmental Policy Act (NEPA), 42
U.S.C. 4321 et seq.

(1) By agreement among the appro-
priate Federal agencies, a different
Federal agency may be designated the
lead agency for any or all parts of the
review, processing or NEPA compli-
ance.

(2) Upon identification of the lead
agency, other involved agencies will
provide assistance as requested by the
lead agency.

(b) Upon receipt of an application,
the lead agency will review it and de-
termine the filing date pursuant to
§ 36.4. If it is determined that the appli-
cant has not met the 15 calendar day
filing deadline, pursuant to § 36.4(c) of
this part, the lead agency shall notify
each appropriate Federal agency to re-
turn the application to the applicant
without further action.

(c) Within 60 days of the date of fil-
ing, each appropriate Federal agency
shall inform the applicant and the lead
agency, in writing, whether the appli-
cation on its face:

(1) Contains the required informa-
tion; or

(2) Is insufficient, together with a
specific listing of the additional infor-
mation the applicant must submit.

(d) When the application is insuffi-
cient, the applicant must furnish the
specific information requested within
30 days of receipt of notification of de-
ficiency:

(1) If the applicant needs more time
to obtain information, additional time
may be granted by the appropriate
Federal agency upon request of the ap-
plicant, provided the applicant agrees
that the application filing date will
change to the date of filing of the spe-
cific additional information.

(2) Unless extended pursuant to the
provisions of paragraph (d)(1) of this
section, failure of the applicant to re-
spond within the 30 day period will re-
sult in return of the application with-
out further action.

(3) The lead agency shall keep all ap-
propriate Federal agencies informed of
actions occurring under paragraphs (d)
(1) and (2) of this section, in order that
such agencies may note their applica-
tion records accordingly.

(e) Within 30 days of the receipt of
additional information requested by
the appropriate Federal agency, the ap-
plicant shall be notified in writing
whether the supplemental information
is sufficient.

(1) If the applicant fails to provide all
the requested information, the applica-
tion shall be rejected and returned to
the applicant along with a list of the
specific deficiencies.

(2) When the applicant furnishes the
additional information, the application
will be reinstated, and it will be consid-
ered filed as of the date the final sup-
plemental information is actually re-
ceived by the appropriate Federal
agency.

(3) The lead agency shall notify ap-
propriate Federal agencies of any final
rejection under paragraph (e)(1) of this
section.

§ 36.6 NEPA compliance and lead
agency.

(a) The provisions of NEPA and the
Council for Environmental Quality reg-
ulations (40 CFR parts 1500–1508) will be
applied to determine whether an Envi-
ronmental Assessment (EA) or an Envi-
ronmental Impact Statement (EIS) is
required, or that a categorical exclu-
sion applies.

(1) The lead agency, with cooperation
of all appropriate Federal agencies,
shall complete an EA or a draft envi-
ronmental impact statement (DEIS)
within nine months of the date the SF
299 was filed.

(2) If the lead agency determines, for
good cause, that the nine-month period
is insufficient, it may extend such pe-
riod for a reasonable specific time. No-
tification of the extension, together
with the reasons therefore, shall be
provided to the applicant and published
in the FEDERAL REGISTER at least 30
days prior to the end of the nine-month
period.

(3) If the lead agency determines that
an EIS is not required, a Finding of No
Significant Impact (FONSI) will be pre-
pared.

(4) If an EIS is determined to be nec-
essary, the lead agency shall hold a
public hearing on the joint DEIS in
Washington, DC, and at least one loca-
tion in Alaska.
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(5) The appropriate Federal agencies
shall solicit and consider the views of
other Federal departments and agen-
cies, the Alaska Land Use Council, the
State, affected units of local govern-
ment in the State and affected corpora-
tions formed pursuant to the Alaska
Native Claims Settlement Act. After
public notice, the agencies shall re-
ceive and consider statements and rec-
ommendations regarding the applica-
tion submitted by interested individ-
uals and organizations.

(6) The lead agency shall ensure com-
pliance with section 810 of ANILCA.

(b) When an EIS is determined to be
necessary, within three months of com-
pleting the DEIS or within one year of
the filing of the application, whichever
is later, the lead agency shall complete
the EIS and publish a notice of its
availability in the FEDERAL REGISTER.

(c) Cost reimbursement. (1) The costs
to the United States of application
processing, other than costs for EIS
preparation and review as provided in
paragraph (c)(2) of this section, shall be
reimbursed by the applicant, if such re-
imbursement is required pursuant to
the applicable law and procedures of
the appropriate Federal agency incur-
ring the costs.

(2) The reasonable administrative
and other costs of EIS preparation
shall be reimbursed by the applicant,
according to the BLM’s cost recovery
procedures and regulations implement-
ing section 304 of FLPMA, 43 U.S.C.
1734.

§ 36.7 Decision process.

There are two separate decision proc-
esses. The first is used when the appro-
priate Federal agencies have an appli-
cable law to issue a right-of-way per-
mit and the area involved is outside
the National Wilderness Preservation
System. The second is used when an
area involved in the application is
within the National Wilderness Preser-
vation System or an appropriate Fed-
eral agency has no applicable law with
respect to issuing a right-of-way per-
mit across all or any area covered by a
TUS application.

(a) When the appropriate Federal
agencies have an applicable law and
the area involved is outside the Na-

tional Wilderness Preservation Sys-
tem:

(1) Within four months of the date of
the notice of availability of a FONSI or
final EIS, each appropriate Federal
agency shall make a decision based on
applicable law to approve or disapprove
the TUS and so notify the applicant in
writing.

(2) Each appropriate Federal agency
in making its decision shall consider
and make detailed findings supported
by substantial evidence as to the por-
tion of the TUS, within that agency’s
jurisdiction, with respect to:

(i) The need for and economic fea-
sibility of the TUS;

(ii) Alternative routes and modes of
access, including a determination with
respect to whether there is any eco-
nomically feasible and prudent alter-
native to routing the system through
or within an area and, if not, whether
there are alternate routes or modes
which would result in fewer or less se-
vere adverse impacts upon the area;

(iii) The feasibility and impacts of in-
cluding different TUSs in the same
area;

(iv) Short and long term social, eco-
nomic and environmental impacts of
national, State or local significance,
including impacts on fish and wildlife
and their habitat and on rural, tradi-
tional lifestyles;

(v) The impacts, if any, on the na-
tional security interests of the United
States, that may result from approval
or denial of the application for the
TUS;

(vi) Any impacts that would affect
the purposes for which the Federal unit
or area concerned was established;

(vii) Measures which should be insti-
tuted to avoid or minimize negative
impacts;

(viii) The short and long term public
values which may be adversely affected
by approval of the TUS versus the
short and long term public benefits
which may accrue from such approval;
and

(ix) Impacts, if any, on subsistence
uses.

(3) To the extent the appropriate
Federal agencies agree, the decisions
may be developed jointly, singularly or
in some combination thereof.
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(4) If an appropriate Federal agency
disapproves any portion of the TUS,
the application in its entirety is dis-
approved and the applicant may file an
administrative appeal pursuant to sec-
tion 1106(a) of ANILCA.

(b) When an area involved is within
the National Wilderness Preservation
System or an appropriate Federal
agency has no applicable law with re-
spect to granting all or any part of a
TUS application:

(1) Within four months of the date of
publication of the notice of the avail-
ability of the final EIS or FONSI, each
appropriate Federal agency shall deter-
mine whether to tentatively approve or
disapprove each right-of-way permit
within its jurisdiction that applies
with respect to the TUS and the Sec-
retary of the Interior shall make noti-
fication pursuant to section 1106(b) of
ANILCA.

(i) The Federal agency having juris-
diction over a portion of a TUS for
which there is no applicable law shall
recommend approval of that portion of
the TUS if it is determined that:

(A) Such system would be compatible
with the purposes for which the area
was established; and

(B) There is no economically feasible
and prudent alternate route for the
system.

(ii) If there is applicable law for a
portion of the TUS which is outside the
National Wilderness Preservation Sys-
tem, the applicable law shall be applied
in making the determination to ap-
prove or disapprove that portion of the
TUS.

(2) The notification shall be accom-
panied by a statement of the reasons
and findings supporting each appro-
priate Federal agency’s position. The
findings shall include, but not be lim-
ited to, the findings required in para-
graph (a)(2) of this section. The notifi-
cation shall also be accompanied by
the final EIS, the EA or statement that
a categorical exclusion applies and any
comments of the public and other Fed-
eral agencies.

§ 36.8 Administrative appeals.

(a) If any appropriate Federal agency
disapproves a TUS application pursu-
ant to § 36.7(a), the applicant may ap-

peal the denial pursuant to section
1106(a) of ANILCA.

(b) There is no administrative appeal
for a denial issued under the provisions
of § 36.7(b).

§ 36.9 Issuing permit.

(a) Once an application is approved
under the provisions of § 36.7(a), a
right-of-way permit will be issued by
the appropriate Federal agency or
agencies, according to that agency’s
authorizing statutes and regulations
or, if approved pursuant to the provi-
sions of § 36.7(b), according to the provi-
sions of title V of the the Federal Land
Policy Management Act of 1976 (43
U.S.C. 1701) or other applicable law.
The permit shall not be issued until all
fees and other charges have been paid
in accordance with applicable law.

(b) All TUS right-of-way permits
shall include, but not be limited to, the
following terms and conditions:

(1) Requirements to ensure that to
the maximum extent feasible, the
right-of-way is used in a manner com-
patible with the purposes for which the
affected area was established or is
managed;

(2) Requirements for restoration, re-
vegetation and curtailment of erosion
of the surface of the land;

(3) Requirements to ensure that ac-
tivities in connection with the right-of-
way will not violate applicable air and
water quality standards and related fa-
cility siting standards established pur-
suant to law;

(4) Requirements, including the mini-
mum necessary width, designed to con-
trol or prevent:

(i) Damage to the environment (in-
cluding damage to fish and wildlife
habitat);

(ii) Damage to public or private prop-
erty; and

(iii) Hazards to public health and
safety.

(5) Requirements to protect the in-
terests of individuals living in the gen-
eral area of the right-of-way permit
who rely on the fish, wildlife and biotic
resources of the area for subsistence
purposes; and

(6) Requirements to employ measures
to avoid or minimize adverse environ-
mental, social or economic impacts.
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(c) Any TUS approved pursuant to
this part which occupies, uses or tra-
verses any area within the boundaries
of a unit of the National Wild and Sce-
nic Rivers System shall be subject to
such conditions as may be necessary to
assure that the stream flow of, and
transportation on, such river are not
interfered with or impeded and that
the TUS is located and constructed in
an environmentally sound manner.

(d) In the case of a pipeline described
in section 28(a) of the Mineral Leasing
Act of 1920, a right-of-way permit is-
sued pursuant to this part shall be is-
sued in the same manner as a right-of-
way is granted under section 28, and
the provisions of subsections (c)
through (j), (1) through (q), and (u)
through (y) of section 28 shall apply to
right-of-way permits issued pursuant
to this part.

§ 36.10 Access to inholdings.

(a) This section sets forth the proce-
dures to provide adequate and feasible
access to inholdings within areas in ac-
cordance with section 1110(b) of
ANILCA. As used in this section, the
term:

(1) Adequate and feasible access means
a route and method of access that is
shown to be reasonably necessary and
economically practicable but not nec-
essarily the least costly alternative for
achieving the use and development by
the applicant on the applicant’s non-
federal land or occupancy interest.

(2) Area also includes public lands ad-
ministered by the BLM designated as
wilderness study areas.

(3) Effectively surrounded by means
that physical barriers prevent adequate
and feasible access to State or private
lands or valid interests in lands except
across an area(s). Physical barriers in-
clude but are not limited to rugged
mountain terrain, extensive marsh
areas, shallow water depths and the
presence of ice for large periods of the
year.

(4) Inholding means State-owned or
privately owned land, including sub-
surface rights of such owners underly-
ing public lands or a valid mining
claim or other valid occupancy that is
within or is effectively surrounded by
one or more areas.

(b) It is the purpose of this section to
ensure adequate and feasible access
across areas for any person who has a
valid inholding. A right-of-way permit
for access to an inholding pursuant to
this section is required only when this
part does not provide for adequate and
feasible access without a right-of-way
permit.

(c) Applications for a right-of-way
permit for access to an inholding shall
be filed with the appropriate Federal
agency on a SF 299. Mining claimants
who have acquired their rights under
the General Mining Law of 1872 may
file their request for access as a part of
their plan of operations. The appro-
priate Federal agency may require the
mining claimant applicant to file a SF
299, if in its discretion, it determines
that more complete information is
needed. Applicants should ensure that
the following information is provided:

(1) Documentation of the property in-
terest held by the applicant including,
for claimants under the General Min-
ing Law of 1872, as amended (30 U.S.C.
21–54), a copy of the location notice and
recordations required by 43 U.S.C. 1744;

(2) A detailed description of the use
of the inholding for which the applied
for right-of-way permit is to serve; and

(3) If applicable, rationale dem-
onstrating that the inholding is effec-
tively surrounded by an area(s).

(d) The application shall be filed in
the same manner as under § 36.4 and
shall be reviewed and processed in ac-
cordance with §§ 36.5 and 36.6.

(e)(1) For any applicant who meets
the criteria of paragraph (b) of this sec-
tion, the appropriate Federal agency
shall specify in a right-of-way permit
the route(s) and method(s) of access
across the area(s) desired by the appli-
cant, unless it is determined that:

(i) The route or method of access
would cause significant adverse im-
pacts on natural or other values of the
area and adequate and feasible access
otherwise exists; or

(ii) The route or method of access
would jeopardize public health and
safety and adequate and feasible access
otherwise exists; or

(iii) The route or method is inconsist-
ent with the management plan(s) for
the area or purposes for which the area
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was established and adequate and fea-
sible access otherwise exists; or

(iv) The method is unnecessary to ac-
complish the applicant’s land use ob-
jective.

(2) If the appropriate Federal agency
makes one of the findings described in
paragraph (e)(1) of this section, another
alternate route(s) and/or method(s) of
access that will provide the applicant
adequate and feasible access shall be
specified by that Federal agency in the
right-of-way permit after consultation
with the applicant.

(f) All right-of-way permits issued
pursuant to this section shall be sub-
ject to terms and conditions in the
same manner as right-of-way permits
issued pursuant to § 36.9.

(g) The decision by the appropriate
Federal agency under this section is
the final administrative decision.

§ 36.11 Special access.

(a) This section implements the pro-
visions of section 1110(a) of ANILCA re-
garding use of snowmachines, motor-
boats, nonmotorized surface transpor-
tation, aircraft, as well as off-road ve-
hicle use.

As used in this section, the term:
(1) Area also includes public lands ad-

ministered by the BLM and designated
as wilderness study areas.

(2) Adequate snow cover shall mean
snow of sufficient depth, generally 6–12
inches or more, or a combination of
snow and frost depth sufficient to pro-
tect the underlying vegetation and
soil.

(b) Nothing in this section affects the
use of snowmobiles, motorboats and
nonmotorized means of surface trans-
portation traditionally used by rural
residents engaged in subsistence activi-
ties, as defined in Tile VIII of ANILCA.

(c) The use of snowmachines (during
periods of adquate snow cover and fro-
zen river conditions) for traditional ac-
tivities (where such activities are per-
mitted by ANILCA or other law) and
for travel to and from villages and
homesites and other valid occupancies
is permitted within the areas, except
where such use is prohibited or other-
wise restricted by the appropriate Fed-
eral agency in accordance with the pro-
cedures of paragraph (h) of this section.

(d) Motorboats may be operated on
all area waters, except where such use
is prohibited or otherwise restricted by
the appropriate Federal agency in ac-
cordance with the procedures of para-
graph (h) of this section.

(e) The use of nonmotorized surface
transportation such as domestic dogs,
horses and other pack or saddle ani-
mals is permitted in areas except
where such use is prohibited or other-
wise restricted by the appropriate Fed-
eral agency in accordance with the pro-
cedures of paragraph (h) of this section.

(f) Aircraft. (1) Fixed-wing aircraft
may be landed and operated on lands
and waters within areas, except where
such use is prohibited or otherwise re-
stricted by the appropriate Federal
agency, including closures or restric-
tions pursuant to the closures of para-
graph (h) of this section. The use of air-
craft for access to or from lands and
waters within a national park or monu-
ment for purposes of taking fish and
wildlife for subsistence uses therein is
prohibited, except as provided in 36
CFR 13.45. The operation of aircraft re-
sulting in the harassment of wildlife is
prohibited.

(2) In imposing any prohibitions or
restrictions on fixed-wing aircraft use
the appropriate Federal agency shall:

(i) Publish notice of prohibition or
restrictions in ‘‘Notices to Airmen’’ is-
sued by the Department of Transpor-
tation; and

(ii) Publish permanent prohibitions
or restrictions as a regulatory notice
in the United States Flight Informa-
tion Service ‘‘Supplement Alaska.’’

(3) Except as provided in paragraph
(f)(3)(i) of this section, the owners of
any aircraft downed after December 2,
1980, shall remove the aircraft and all
component parts thereof in accordance
with procedures established by the ap-
propriate Federal agency. In establish-
ing a removal procedure, the appro-
priate Federal agency is authorized to
establish a reasonable date by which
aircraft removal operations must be
complete and determine times and
means of access to and from the
downed aircraft.

(i) The appropriate Federal agency
may waive the requirements of this
paragraph upon a determination that
the removal of downed aircraft would
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constitute an unacceptable risk to
human life, or the removal of a downed
aircraft would result in extensive re-
source damage, or the removal of a
downed aircraft is otherwise imprac-
ticable or impossible.

(ii) Salvaging, removing, possessing
or attempting to salvage, remove or
possess any downed aircraft or compo-
nent parts thereof is prohibited, except
in accordance with a removal proce-
dure established under this paragraph
and as may be controlled by the other
laws and regulations.

(4) The use of a helicopter in any area
other than at designated landing areas
pursuant to the terms and conditions
of a permit issued by the appropriate
Federal agency, or pursuant to a
memorandum of understanding be-
tween the appropriate Federal agency
and another party, or involved in emer-
gency or search and rescue operations
is prohibited.

(g) Off-road vehicles. (1) The use of off-
road vehicles (ORV) in locations other
than established roads and parking
areas is prohibited, except on routes or
in areas designated by the appropriate
Federal agency in accordance with Ex-
ecutive Order 11644, as amended or pur-
suant to a valid permit as prescribed in
paragraph (g)(2) of this section or in
§ 36.10 or § 36.12.

(2) The appropriate Federal agency is
authorized to issue permits for the use
of ORVs on existing ORV trails located
in areas (other than in areas des-
ignated as part of the National Wilder-
ness Preservation System) upon a find-
ing that such ORV use would be com-
patible with the purposes and values
for which the area was established. The
appropriate Federal agency shall in-
clude in any permit such stipulations
and conditions as are necessary for the
protection of those purposes and val-
ues.

(h) Closure procedures. (1) The appro-
priate Federal agency may close an
area on a temporary or permanent
basis to use of aircraft, snowmachines,
motorboats or nonmotorized surface
transportation only upon a finding by
the agency that such use would be det-
rimental to the resource values of the
area.

(2) Temporary closures. (i) Temporary
closures shall not be effective prior to

notice and hearing in the vicinity of
the area(s) directly affected by such
closures and other locations as appro-
priate.

(ii) A temporary closure shall not ex-
ceed 12 months.

(3) Permanent closures shall be pub-
lished by rulemaking in the FEDERAL
REGISTER with a minimum public com-
ment period of 60 days and shall not be
effective until after a public hearing(s)
is held in the affected vicinity and
other locations as deemed appropriate
by the appropriate Federal agency.

(4) Temporary and permanent clo-
sures shall be: (i) Published at least
once in a newspaper of general circula-
tion in Alaska and in a local news-
paper, if available; posted at commu-
nity post offices within the vicinity af-
fected; made available for broadcast on
local radio stations in a manner rea-
sonably calculated to inform residents
in the affected vicinity; and designated
on a map which shall be available for
public inspection at the office of the
appropriate Federal agency and other
places convenient to the public; or

(ii) Designated by posting the area
with appropriate signs; or

(iii) Both.
(5) In determining whether to open

an area that has previously been closed
pursuant to the provisions of this sec-
tion, the appropriate Federal agency
shall provide notice in the FEDERAL
REGISTER and shall, upon request, hold
a hearing in the affected vicinity and
other locations as appropriate prior to
making a final determination.

(6) Nothing in this section shall limit
the authority of the appropriate Fed-
eral agency to restrict or limit uses of
an area under other statutory author-
ity.

(i) Except as otherwise specifically
permitted under the provisions of this
section, entry into closed areas or fail-
ure to abide by restrictions established
under this section is prohibited.

(j) Any person convicted of violating
any provision of the regulations con-
tained in this section, or as the same
may be amended or supplemented, may
be punished by a fine or by imprison-
ment in accordance with the penalty
provisions applicable to the area.

[51 FR 31629, Sept. 4, 1986; 51 FR 36011, Oct. 8,
1986]
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§ 36.12 Temporary access.

(a) For the purposes of this section,
the term:

(1) Area also includes public lands ad-
ministered by the BLM designated as
wilderness study areas or managed to
maintain the wilderness character or
potential thereof, and the National Pe-
troleum Reserve—Alaska.

(2) Temporary access means limited,
short-term (i.e., up to one year from is-
suance of the permit) access which does
not require permanent facilities for ac-
cess to State or private lands.

(b) This section is applicable to State
and private landowners who desire
temporary access across an area for the
purposes of survey, geophysical, explor-
atory and other temporary uses of such
non-federal lands, and where such tem-
porary access is not affirmatively pro-
vided for in §§ 36.10 and 36.11. State and
private landowners meeting the cri-
teria of §36.10(b) are directed to use the
procedures of § 36.10 to obtain tem-
porary access.

(c) A landowner requiring temporary
access across an area for survey, geo-
physical, exploratory or similar tem-
porary activities shall apply to the ap-
propriate Federal agency for an access
permit by providing the relevant infor-
mation requested in the SF 299.

(d) The appropriate Federal agency
shall grant the desired temporary ac-
cess whenever it is determined, after
compliance with the requirements of
NEPA, that such access will not result
in permanent harm to the area’s re-
sources. The area manager shall in-
clude in any permit granted such stipu-
lations and conditions on temporary
access as are necessary to ensure that
the access granted would not be incon-
sistent with the purposes for which the
area was established and to ensure that
no permanent harm will result to the
area’s resources and section 810 of
ANILCA is complied with.

§ 36.13 Special provisions.

(a) Gates of the Arctic National Park
and Preserve. (1) Access for surface
transportation purposes across Gates
of the Arctic National Park and Pre-
serve (from the Ambler Mining District
to the Alaska Pipeline Haul Road (Dal-
ton Highway)) shall be permitted in ac-

cordance with the provisions of this
section.

(2) Upon the filing of an application
in accordance with § 36.4 for a right-of-
way across the western (Kobuk River)
unit of the preserve, including the
Kobuk Wild River, the Secretary shall
give notice in the FEDERAL REGISTER,
and other such notice as may be appro-
priate, of a 30 day period for other ap-
plicants to apply for access. The origi-
nal application and any additional ap-
plications received during the 30 day
period will be reviewed in accordance
with § 36.5.

(3) The Secretary and the Secretary
of Transportation shall jointly prepare
an environmental and economic analy-
sis solely for the purpose of determin-
ing the most desirable route for the
right-of-way and terms and conditions
which may be required for the issuance
of that right-of-way. This analysis
shall be completed within one year and
the draft thereof within nine months of
the receipt of the application and shall
be prepared in lieu of an EIS which
would otherwise be required under sec-
tion 102(2)(C) of NEPA. This analysis
shall be deemed to satisfy all require-
ments of that Act and shall not be sub-
ject to judicial review. This analysis
shall be prepared in accordance with
the procedural requirements of § 36.6.

(4) The Secretaries, in preparing this
analysis, shall consider the following:

(i) Alternate routes including the
consideration of economically feasible
and prudent alternate routes across the
preserve which would result in fewer,
or less severe, adverse impacts upon
the preserve.

(ii) The environmental, social and
economic impacts of the right-of-way
including impacts upon wildlife, fish,
and their habitat, and rural and tradi-
tional lifestyles including subsistence
activities and measures which should
be instituted to avoid or minimize neg-
ative impacts and enhance positive im-
pacts.

(5) Within 60 days of the completion
of the enviornmental and economic
analysis, the Secretaries shall jointly
agree upon a route for issuance of the
right-of-way across the preserve. Such
right-of-way shall be issued in accord-
ance with the provisions of § 36.9.
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(b) Yukon-Charley Rivers National Pre-
serve. (1) Any application filed by
Doyon, Limited, for a right-of-way to
provide access in a southerly direction
across the Yukon River from its land-
holdings in the watersheds of the
Kandik and Nation Rivers shall be
processed in accordance with this part.

(2) No right-of-way shall be granted
which would cross the Charley River or
which would involve any lands within
the watershed of the Charley River.

(3) An application shall be approved
by the appropriate Federal agency if it
is determined that there exists no eco-
nomically feasible or otherwise reason-
ably available alternate route.

(c) Oil and Gas Pipelines—Arctic Slope
Regional Corporation. (1) Upon the filing
by Arctic Slope Regional Corporation
for an oil and gas TUS across lands
identified in section 1431(j) of ANILCA,
the appropriate Federal agency shall
review the filing, determine the align-
ment and location of facilities across/
on Federal lands, and issue such au-
thorizations as are necessary with re-
spect to the establishment of the TUS.

(2) No environmental document pur-
suant to NEPA shall be required.

(3) Investigations as to the proper
final alignment of the pipeline and lo-
cation of related facilities are at the
discretion of the Federal agency and
the costs associated with such inves-
tigations are not recoverable under
§ 36.6.

(d) Forty Mile Component of National
Wild and Scenic Rivers System. The clas-
sification of segments of the Forty
Mile Components as Wild Rivers shall
not preclude access across those river
segments where the appropriate Fed-
eral agency determines such access is
necessary to permit commercial devel-
opment of asbestos deposits in the
North Fork drainage.

[51 FR 31629, Sept. 4, 1986; 51 FR 36011, Oct. 8,
1986]

PART 37—CAVE MANAGEMENT

Subpart A—Cave Management—General

Sec.
37.1 Purpose.
37.2 Policy.
37.3 Authority.
37.4 Definitions.
37.5 Collection of information.

Subpart B—Cave Designation

37.11 Nomination, evaluation, and designa-
tion of significant caves.

37.12 Confidentiality of cave location infor-
mation.

AUTHORITY: 16 U.S.C. 4301–4309; 43 U.S.C.
1740.

SOURCE: 58 FR 51554, Oct. 1, 1993, unless
otherwise noted.

Subpart A—Cave Management—
General

§ 37.1 Purpose.

The purpose of this part is to provide
the basis for identifying and managing
significant caves on Federal lands ad-
ministered by the Secretary of the In-
terior.

§ 37.2 Policy.
It is the policy of the Secretary that

Federal lands be managed in a manner
which, to the extent practical, protects
and maintains significant caves and
cave resources. The type and degree of
protection will be determined through
the agency resource management plan-
ning process with full public participa-
tion.

§ 37.3 Authority.
Section 4 of the Federal Cave Re-

sources Protection Act of 1988 (102
Stat. 4546; 16 U.S.C. 4301) authorizes the
Secretary to issue regulations provid-
ing for the identification of significant
caves. Section 5 authorizes the Sec-
retary to withhold information con-
cerning the location of significant
caves under certain circumstances.

§ 37.4 Definitions.
(a) Authorized officer means the agen-

cy employee delegated the authority to
perform the duties described in this
part.

(b) Cave means any naturally occur-
ring void, cavity, recess, or system of
interconnected passages beneath the
surface of the earth or within a cliff or
ledge, including any cave resource
therein, and which is large enough to
permit a person to enter, whether the
entrance is excavated or naturally
formed. Such term shall include any
natural pit, sinkhole, or other feature
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that is an extension of a cave entrance
or which is an integral part of the cave.

(c) Cave resources means any mate-
rials or substances occurring in caves
on Federal lands, including, but not
limited to, biotic, cultural, mineral-
ogic, paleontologic, geologic, and hy-
drologic resources.

(d) Federal lands, as defined in the
Federal Cave Resources Protection
Act, means lands the fee title to which
is owned by the United States and ad-
ministered by the Secretary of the In-
terior.

(e) Secretary means the Secretary of
the Interior.

(f) Significant cave means a cave lo-
cated on Federal lands that has been
determined to meet the criteria in
§ 37.11(c).

§ 37.5 Collection of information.
(a) The collections of information

contained in this part have been ap-
proved by the Office of Management
and Budget under 44 U.S.C. 3501 et seq.
and assigned clearance numbers 1004–
0165 (cave nominations) and 1004–0166
(confidential information). The infor-
mation provided for the cave nomina-
tions will be used to determine which
caves will be listed as ‘‘significant’’
and the information in the requests to
obtain confidential cave information
will be used to decide whether to grant
access to this information. Response to
the call for cave nominations is vol-
untary. No action may be taken
against a person for refusing to supply
the information requested. Response to
the information requirements for ob-
taining confidential cave information
is required to obtain a benefit in ac-
cordance with Section 5 of the Federal
Cave Resources Protection Act of 1988
(102 Stat. 4546; 16 U.S.C. 4301).

(b) The public reporting burden is es-
timated to average 3 hours per re-
sponse for the cave nomination and
one-half hour per response for the con-
fidential cave information request. The
estimated response time for both of the
information burdens includes time for
reviewing instructions, searching exist-
ing data sources, gathering and main-
taining the data needed, and complet-
ing and reviewing the collection of in-
formation. Send comments regarding
this burden estimate or any other as-

pect of this collection of information,
including suggestions for reducing the
burden, to Bureau of Land Manage-
ment Clearance Officer, WO–873, Mail
Stop 401 LS, 1849 C Street NW., Wash-
ington, DC 20240; and the Office of Man-
agement and Budget, Paperwork Re-
duction Project 1004–0165/6, Washing-
ton, D.C. 20503.

Subpart B—Cave Designation

§ 37.11 Nomination, evaluation, and
designation of significant caves.

(a) Nominations for initial and subse-
quent listings. The authorized officer
will give governmental agencies and
the public, including those who utilize
caves for scientific, educational, and
recreational purposes, the opportunity
to nominate potential significant
caves. The authorized officer will give
public notice, including a notice pub-
lished in the FEDERAL REGISTER, call-
ing for nominations for the initial list-
ing, including procedures for preparing
and submitting the nominations.
Nominations for subsequent listings
will be accepted from governmental
agencies and the public by the agency
that manages the land where the cave
is located as new cave discoveries are
made or as new information becomes
available. Nominations not approved
for designation during the listing proc-
ess may be resubmitted if better docu-
mentation or new information becomes
available.

(b) Evaluation for initial and subse-
quent listings. The evaluation of the
nominations for significant caves will
be carried out in consultation with in-
dividuals and organizations interested
in the management and use of cave re-
sources, within the limits imposed by
the confidentiality provisions of § 37.12
of this part. Nominations will be evalu-
ated using the criteria in § 37.11(c).

(c) Criteria for significant caves. A sig-
nificant cave on Federal lands shall
possess one or more of the following
features, characteristics, or values.

(1) Biota. The cave provides seasonal
or yearlong habitat for organisms or
animals, or contains species or sub-
species of flora or fauna that are native
to caves, or are sensitive to disturb-
ance, or are found on State or Federal
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sensitive, threatened, or endangered
species lists.

(2) Cultural. The cave contains his-
toric properties or archaeological re-
sources (as described in 36 CFR 60.4 and
43 CFR 7.3) or other features that are
included in or eligible for inclusion in
the National Register of Historic
Places because of their research impor-
tance for history or prehistory, histori-
cal associations, or other historical or
traditional significance.

(3) Geologic/Mineralogic/Paleontologic.
The cave possesses one or more of the
following features:

(i) Geologic or mineralogic features
that are fragile, or that exhibit inter-
esting formation processes, or that are
otherwise useful for study.

(ii) Deposits of sediments or features
useful for evaluating past events.

(iii) Paleontologic resources with po-
tential to contribute useful edu-
cational and scientific information.

(4) Hydrologic. The cave is a part of a
hydrologic system or contains water
that is important to humans, biota, or
development of cave resources.

(5) Recreational. The cave provides or
could provide recreational opportuni-
ties or scenic values.

(6) Educational or Scientific. The cave
offers opportunities for educational or
scientific use; or, the cave is virtually
in a pristine state, lacking evidence of
contemporary human disturbance or
impact; or, the length, volume, total
depth, pit depth, height, or similar
measurements are notable.

(d) National Park Service policy. The
policy of the National Park Service,
pursuant to its Organic Act of 1916 (16
U.S.C. 1, et seq.) and Management Poli-
cies (Chapter 4:20, Dec. 1988), is that all
caves are afforded protection and will
be managed in compliance with ap-
proved resource management plans.
Accordingly, all caves on National
Park Service-administered lands are
deemed to fall within the definition of
‘‘significant cave.’’

(e) Special management areas. Within
special management areas that are des-
ignated wholly or in part due to cave
resources found therein, all caves with-
in the so-designated special manage-
ment area shall be determined to be
significant.

(f) Designation and documentation. If
the authorized officer determines that
a cave nominated and evaluated under
paragraphs (a) and (b) of this section
meets one or more of the criteria in
paragraph (c), the authorized officer
will designate the cave as significant.
The authorized officer will designate
all caves identified in paragraphs (d)
and (e) of this section to be significant.
The authorized officer will notify the
nominating party of the results of the
evaluation and designation. Each agen-
cy Field Office will retain appropriate
documentation for all significant caves
located within its administrative
boundaries. At a minimum, docu-
mentation shall include a statement of
finding signed and dated by the author-
ized officer, and the information used
to make the determination. This docu-
mentation will be retained as a perma-
nent record in accordance with the
confidentiality provision in § 37.12 of
this part.

(g) Decision final. Decisions to des-
ignate or not designate a cave as sig-
nificant are made at the sole discretion
of the authorized officer and are not
subject to further administrative re-
view or appeal under 43 CFR part 4.

(h) If a cave is determined to be sig-
nificant, its entire extent, including
passages not mapped or discovered at
the time of the determination, is
deemed significant. This includes caves
that extend from lands managed by
any Federal agency into lands managed
by one or more other bureaus or agen-
cies of the Department of the Interior,
as well as caves initially believed to be
separate for which interconnecting pas-
sages are discovered after significance
is determined.

§ 37.12 Confidentiality of cave location
information.

(a) Information disclosure. No Depart-
ment of the Interior employee shall
disclose information that could be used
to determine the location of any sig-
nificant cave or cave under consider-
ation for determination, unless the au-
thorized officer determines that disclo-
sure will further the purposes of the
Act and will not create a substantial
risk to cave resources of harm, theft,
or destruction.
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(b) Requesting confidential information.
Notwithstanding paragraph (a) of this
section, the authorized officer may
make confidential cave information
available to a Federal or State govern-
mental agency, bona fide educational
or research institute, or individual or
organization assisting the land manag-
ing agency with cave management ac-
tivities. To request confidential cave
information, such entities shall make a
written request to the authorized offi-
cer that includes the following:

(1) Name, address, and telephone
number of the individual responsible
for the security of the information re-
ceived.

(2) A legal description of the area for
which the information is sought.

(3) A statement of the purpose for
which the information is sought, and

(4) Written assurances that the re-
questing party will maintain the con-
fidentiality of the information and pro-
tect the cave and its resources.

(c) Decision final. Decisions to permit
or deny access to confidential cave in-
formation are made at the sole discre-
tion of the authorized officer and are
not subject to further administrative
review or appeal under 5 U.S.C. 552 or
43 CFR parts 2 or 4.

PART 38—PAY OF U.S. PARK PO-
LICE—INTERIM GEOGRAPHIC
ADJUSTMENTS

Sec.
38.1 Definitions.
38.2 Computation of hourly, daily, weekly,

and biweekly adjusted rates of pay.
38.3 Administration of adjusted rates of

pay.

AUTHORITY: 104 Stat. 1462.

SOURCE: 56 FR 33719, July 23, 1991, unless
otherwise noted.

§ 38.1 Definitions.
In this subpart: Adjusted annual rate

of pay means an employee’s scheduled
annual rate of pay multiplied by 1.08
and rounded to the nearest whole dol-
lar, counting 50 cents and over as a
whole dollar.

Employee means a U.S. Park Police
officer whose official duty station is lo-
cated in an interim geographic adjust-
ment area.

Interim geographic adjustment area
means any of the following Consoli-
dated Metropolitan Statistical Areas
(CMSAs) as defined by the Office of
Management and Budget (OMB).

(1) New York-Northern New Jersey-
Long Island, NY–NJ–CT; and

(2) San Francisco-Oakland-San Jose,
CA.

Official duty station means the duty
station for an employee’s position of
record as indicated on his or her most
recent notification of personnel action.

Scheduled annual rate of pay means—
(1) The U.S. Park Police rate of basic

pay for the employee’s rank and step,
exclusive of additional pay of any kind;

(2) A retained rate of pay, where ap-
plicable, exclusive of additional pay of
any kind.

§ 38.2 Computation of hourly, daily,
weekly, and biweekly adjusted
rates of pay.

When it is necessary to convert the
adjusted annual rate of pay to an hour-
ly, daily, weekly, or biweekly rate, the
following methods apply:

(a) To derive an hourly rate, divide
the adjusted annual rate of pay by 2,087
and round to the nearest cent, count-
ing one-half cent and over as a whole
cent;

(b) To derive a daily rate, multiply
the hourly rate by the number of daily
hours of service required;

(c) To derive a weekly or biweekly
rate, multiply the hourly rate by 40 or
80, as the case may be.

§ 38.3 Administration of adjusted rates
of pay.

(a) An employee is entitled to be paid
the greater of—

(1) The adjusted annual rate of pay;
or

(2) His or her rate of basic pay (in-
cluding a local special salary rate,
where applicable), without regard to
any adjustment under this section.

(b) An adjusted rate of pay is consid-
ered basic pay for purposes of comput-
ing:

(1) Retirement deductions and bene-
fits;

(2) Life insurance premiums and ben-
efits;

(3) Premium pay;
(4) Severance pay;
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(c) When an employee’s official duty
station is changed from a location not
in an interim geographic adjustment
area to a location in an interim geo-
graphic adjustment area, payment of
the adjusted rate of pay begins on the
effective date of the change in official
duty station.

(d) An adjusted rate of pay is paid
only for those hours for which an em-
ployee is in a pay status.

(e) An adjusted rate of pay shall be
adjusted as of the effective date of any
change in the applicable scheduled rate
of pay.

(f) Except as provided in paragraph
(g) of this section, entitlement to an
adjusted rate of pay under this subpart
terminates on the date.

(1) An employee’s official duty sta-
tion is no longer located in an interim
geographic adjustment area;

(2) An employee moves to a position
not covered;

(3) An employee separates from Fed-
eral service; or

(4) An employee’s local special salary
rate exceeds his or her adjusted rate of
pay.

(g) In the event of a change in the ge-
ographic area covered by a CMSA, the
effective date of a change in an em-
ployee’s entitlement to an adjusted
rate of pay under this subpart shall be
the first day of the first pay period be-
ginning on or after the date on which a
change in the definition of a CMSA is
made effective.

(h) Payment of or an increase in, an
adjusted rate of pay is not an equiva-
lent increase in pay.

(i) An adjusted rate of pay is included
in an employee’s ‘‘total remunera-
tion,’’ and ‘‘straight time rate of pay,’’
for the purpose of computations under
the Fair Labor Standards Act of 1938,
as amended.

(j) Termination of an adjusted rate of
pay under paragraph (f) of this section
is not an adverse action.
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